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George  Poulos,  Cross  Examination  by  Intervenor  Amer¬ 
ican  Airlines,  Inc . 

Roger  L.  Conlon,  Direct  Examination  by  Petitioners . 
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(Tr.  1-21) 

1  CIVIL  AERONAUTICS  BOARD 

Washington  25 

February  2,  1953 

SERVICE  TO  DENVER 
DOCKET  NO.  1841 

NOTICE  OF  PREHEARING  CONFERENCE 

NOTICE  TO  ALL  INTERESTED  PERSONS: 

At  the  instruction  of  the  Board,  a  prehearing  confer¬ 
ence  is  hereby  assigned  on  the  application  of  Trans  World 
Airlines,  Inc.,  in  Docket  No.  1841  to  include  Denver  as 
an  intermediate  point  on  its  route  No.  2  before  Examiner 
Ferdinand  D.  Moran  on  February  24,  1953,  at  10:00  A.M. 
(Eastern  Standard  Time)  in  the  Foyer  of  the  Commerce 
Auditorium,  Commerce  Building,  14th  Street  and  Con¬ 
stitution  Avenue,  N.  W.,  Washington,  D.  C. 

/s/  Francis  W.  Brown 
Francis  W.  Brown 
Chief  Examiner 

•  •  ♦  •. 

21  Received  Docket  Section  Feb  20  1:21  PM  ’53 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Application  of 

AMERICAN  AIRLINES,  INC., 

under  Section  401  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  for  an  amendment  of  its  certificates  of  public 


3 


(Tr.  22) 

convenience  and  necessity  for  the  transportation  by  air 
of  persons,  property  and  mail  known  as  Routes  Nos.  7 

and  25. 

Docket  No.  5966 

APPLICATION  FOR  AN  AMENDMENT  OF 
THE  CERTIFICATES  FOR  ROUTES  NOS.  7  and  25. 


Communications  from  the  Board  with  respect 
to  this  application  may  be  sent  to  Mr.  C.  W. 

Jacob,  Vice  President,  American  Airlines, 

100  Park  Avenue,  New  York  17,  New  York, 
and  to  Howard  C.  Westwood,  Esq.,  Union 
Trust  Building,  Washington  5,  D.  C. 

HOWARD  C.  WESTWOOD 
ERNEST  W.  JENNES 
Covington  &  Burling 
701  Union  Trust  Building 
Washington  5,  D.  C. 

! 'Attorneys  for 
American  Airlines,  Inc. 

February  20,  1953 

•  #• ,  •  * 

22  APPLICATION  FOR  AN  AMENDMENT  OF 
THE  CERTIFICATES  FOR 

ROUTES  NOS.  7  and  25 

1.  American  Airlines,  Inc.,  the  applicant  herein,  is  a 
Delaware  corporation  with  its  principal  office  at  100 
Park  Avenue,  New  York  17,  New  York. 
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(Tr.  23) 

2.  American  is  a  citizen  of  the  United  States  within 
the  meaning  of  Section  1(13)  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended. 

3.  American  presently  engages  in  scheduled  air  trans- 
i  portation  of  persons,  property  and  mail  over  Routes 

Nos.  4,  7,  25,  56  and  FAM  26,  pursuant  to  permanent 
certificates  of  public  convenience  and  necessity  hitherto 
issued  by  the  Civil  Aeronautics  Board. 

4.  American  hereby  applies  for  amendment  of  its 
certificates  of  public  convenience  and  necessity  for 

23  Routes  Nos.  7  and  25  (as  they  now  read  or  as 
they  may  hereafter  be  amended  to  read)  so  as  to 
designate  the  terminal  point  Chicago,  HI.,  an  interme¬ 
diate  point  and  so  as  to  extend  each  of  those  routes : 

(a)  Beyond  the  intermediate  point  Chicago,  Ill.,  to 
the  intermediate  point  Denver,  Colo.,  and  beyond  Den¬ 
ver,  Colo.,  to  the  co-terminal  points  Oakland  and  San 
Francisco,  Calif.,  and  beyond  Denver,  Colo.,  to  the  ter¬ 
minal  point  Los  Angeles,  Calif.,  and/or 

(b)  Beyond  the  intermediate  point  Chicago,  Ill.,  to  the 
intermediate  points  Kansas  City,  Kan.,  Denver,  Colo.,  and 
beyond  Denver,  Colo.,  to  the  co-terminal  points  Oakland 
and  San  Francisco,  Calif.,  and  beyond  Denver,  Colo.,  to 
the  terminal  point  Los  Angeles,  Calif.,  and/or 

(c)  Beyond  the  intermediate  point  Chicago,  Ill.,  to  the 
intermediate  points  Kansas  City,  Kan.,  Denver,  Colo., 
Phoenix,  Ariz.,  and  the  terminal  point  Los  Angeles,  Calif. 

5.  American  proposes  to  operate  Douglas  DC-7,  Doug¬ 
las  DC-6,  Douglas  DC-6A,  Douglas  DC-6B,  Douglas  DC-4, 
and  Consolidated  Vultee  CV-240  equipment,  or  such  other 
modem  aircraft  as  may  hereafter  become  available,  in 
providing  the  air  transportation  proposed  in  this  appli¬ 
cation. 
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(Tr.  24-138) 

6.  As  part  of  its  proof  in  this  matter,  at  the  time  of 
the  hearing  on  this  application,  American  will  furnish  a 
map  drawn  approximately  to  scale  showing  the  points 
presently  served  and  the  new  service  proposed  over 
Routes  Nos.  7  and  25. 

24  WHEREFORE,  American  Airlines,  Inc.,  respect¬ 
fully  requests  the  Civil  Aeronautics  Board  to 
amend  the  certificates  of  public  convenience  and  neces¬ 
sity  for  Routes  Nos.  7  and  25  as  outlined  above,  and  for 
such  other,  further,  different  or  lesser  relief  as  the 
Board  may  deem  appropriate. 

Respectfully  submitted, 
AMERICAN  AIRLINES,  INC. 
/s/  Carlene  Roberts 

Carlene  Roberts 
Vice  President 

February  20,  1953 

•  •  •  • 

138  Received  Docket  Section  Apr  3  4:36  PM  ’53 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

In  the  matter  of  the  Joint  Application  of 

NORTH  AMERICAN  AIRLINES,  INC. 

TRANS  NATIONAL  AIR  LINES,  INC. 

TRANS  AMERICAN  AIRWAYS,  INC. 

NORTH  AMERICAN  AIR  COACH  SYSTEM,  INC. 
REPUBLIC  AIR  COACH  SYSTEM 


(Tr.  139) 

CALIFORNIA  AIRCRAFT  COMPANY  and 
TWENTIETH  CENTURY  AIRCRAFT  COMPANY 

for  a  Certificate  of  Pnblic  Convenience  and  Necessity 
under  Section  401  of  the  Civil  Aeronantics  Act  of  1938,  as 
amended. 


Docket  No.  6063 


APPLICATION  FOR  CERTIFICATE  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY 


Communications  with  respect  to  this  Application  may  be 
addressed  to: 

Hardy  K.  Maclay,  Esq. 

1411  Pennsylvania  Ave.,  N.  W. 
Washington  4,  D.  C. 

Attorney  for  Applicants 

April  3,  1953 

•  •  •  • 

139  APPLICATION  FOR  CERTIFICATE  OF 
PUBLIC  CONVENIENCE  AND  NECESSITY 

North  American  Airlines,  Inc.,  Trans  National  Air 
Lines,  Inc.,  Trans  American  Airways,  Inc.,  North  Ameri¬ 
can  Air  Coach  System,  Inc.,  Republic  Air  Coach  System, 
California  Aircraft  Company  and  Twentieth  Century 
Aircraft  Company,  hereinafter  referred  to  as  “Appli¬ 
cants”  or  “North  American  Airlines  System”  hereby  ap¬ 
ply  for  a  certificate  of  pnblic  convenience  and  necessity 
for  the  carriage  of  persons,  property  and  mail  in  sched¬ 
uled  air  coach  service  on  routes  which  are  more  particu¬ 
larly  set  forth  in  this  application. 

L  Pertinent  information  with  respect  to  each  of  the 
applicants  is  as  follows: 
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(Tr.  140-141) 

(a)  North  American  Airlines,  Inc.  (formerly  Twentieth 
Century  Airlines,  Inc.),  a  North  Carolina  corporation, 

with  its  principal  place  of  business  at  Lockheed  Air 
140  Terminal,  Burbank,  California,  is: 

(1)  A  citizen  of  the  United  States  within  the 
definition  of  section  1(13)  of  the  Civil  Aeronautics  Act 
of  1938,  the  president  and  all  the  directors  and  other 
managing  officers  being  citizens  of  the  United  States,  and 
over  75  per  cent  of  the  voting  interest  in  the  corpora¬ 
tion  being  owned  or  controlled  by  persons  who  are  citi¬ 
zens  of  the  United  States  or  one  of  its  possessions;  and 

(2)  A  large  irregular  carrier  operating  under  a  letter 
of  registration  issued  by  the  Civil  Aeronautics  Board 
under  section  291  of  the  Boards  Economic  regulations. 

(b)  Trans  National  Air  Lines,  Inc.  (formerly  Alaska 
Southern  Air  Lines,  Inc.),  a  Washington  corporation, 
with  its  principal  place  of  business  at  Long  Beach  Muni¬ 
cipal  Airport,  Long  Beach,  California,  is: 

(1)  A  citizen  of  the  United  States  within  the  definition 
of  section  1(13)  of  the  Civil  Aeronautics  Act  of  1938,  the 
president  and  all  the  directors  and  other  managing  of¬ 
ficers  being  citizens  of  the  United  States  and  over  75  per 
cent  of  the  voting  interest  in  the  corporation  being  owned 
or  controlled  by  persons  who  are  citizens  of  the  United 
States  or  one  of  its  possessions;  and 

•  141  (2)  A  large  irregular  carrier  operating  under  a 

letter  of  registration  issued  by  the  Civil  Aeronau¬ 
tics  Board  under  section  291  of  the  Board’s  Economic 
Regulations. 

(c)  Trans  American  Airways,  Inc.,  a  Nevada  corpora¬ 
tion,  with  its  principal  place  of  business  at  Long  Beach 
Municipal  Airport,  Long  Beach,  California,  is: 

(1)  A  citizen  of  the  United  States  within  the  definition 
of  section  1(13)  of  the  Civil  Aeronautics  Act  of  1938, 
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the  president  and  all  the  directors  and  other  managing 
officers  being  citizens  of  the  United  States,  and  over  75 
per  cent  of  the  voting  interest  in  the  corporation  being 
owned  or  controlled  by  persons  who  are  citizens  of  the 
United  States  or  one  of  its  possessions ;  and 

(2)  A  large  irregular  carrier  operating  under  a  letter 
of  registration  issued  by  the  Civil  Aeronautics  Board 
under  section  291  of  the  Board’s  Economic  regulations. 

(d)  North  American  Air  Coach  System,  Inc.,  a  New 
York  corporation,  with  its  principal  place  of  business  at 
Lockheed  Air  Terminal,  Burbank,  California,  is: 

(1)  A  citizen  of  the  United  States  within  the  definition 
of  section  1(13)  of  the  Civil  Aeronautics  Act  of  1938, 
the  president  and  all  the  directors  and  other  managing 

officers  being  citizens  of  the  United  States,  and 
142  over  75  per  cent  of  the  voting  interest  in  the  cor¬ 
poration  being  owned  or  controlled  by  persons  who 
are  citizens  of  the  United  States  or  one  of  its  posses¬ 
sions  ;  and 

(2)  Principally  engaged  in  the  business  of  selling  air 
transportation  on  large  irregular  carriers,  principally  on 
the  large  irregular  carriers  described  in  sub-paragraphs 
(a)-(c)  of  this  paragraph,  and  also  furnishes  ground  fa¬ 
cilities  and/or  personnel. 

(e)  Republic  Air  Coach  System,  with  its  principal  place 
of  business  at  Lockheed  Air  Terminal,  Burbank,  Cali¬ 
fornia,  is  a  partnership  consisting  of  Jack  B.  Lewin, 
James  Fischgrund,  Stanley  D.  Weiss  and  Roscoe  R.  Hart 
(each  of  whom  is  a  citizen  of  the  United  States)  and  is 
organized  and  doing  business  under  the  laws  of  the 
State  of  California.  This  partnership  is  principally  en¬ 
gaged  in  the  business  of  acting  as  a  fiscal  agent  for  all 
the  other  parties  to  this  application. 

(f)  California  Aircraft  Company,  with  its  principal 
place  of  business  at  Lockheed  Air  Terminal,  Burbank, 
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California,  is  a  joint  venture  consisting  of  Jack  B.  Lewin, 
James  Fischgrund,  Stanley  D.  Weiss,  Roscoe  B.  Hart 
and  Maury  Swidler  (each  of  whom  is  a  citizen  of  the 
United  States)  as  joint  venturers  and  is  organized  and 
doing  business  under  the  laws  of  the  State  of  California. 
This  joint  venture  is  engaged  in  the  business  of  leasing 
aircraft  to  large  irregular  carriers,  principally  the  car¬ 
riers  set  forth  in  sub-paragraphs  (a)-(c)  of  this  para¬ 
graph. 

(g)  Twentieth  Century  Aircraft  Company,  with  its 
principal  place  of  business  at  Lockheed  Air  Termi- 
143  nal,  Burbank,  California,  is  a  joint  venture  con¬ 
sisting  of  Jack  B.  Lewin,  James  Fischgrund,  Stan¬ 
ley  D.  Weiss  and  Roscoe  R.  Hart  (each  of  whom  is  a 
citizen  of  the  United  States)  and  is  organized  and  doing 
business  under  the  laws  of  the  State  of  California.  This 
joint  venture  is  engaged  in  the  business  of  leasing  air¬ 
craft  to  large  irregular  carriers,  principally  the  carriers 
set  forth  in  sub-paragraphs  (a)-(c)  of  this  paragraph. 

2.  The  parties  to  this  application  filed  an  application 
for  Approval  of  a  Merger  Agreement  (Docket  5679)  on 
August  5,  1952,  in  which  the  parties  request  that  the 
Board  approve  their  merger  into  one  company. 

3.  North  American  Airlines  System  hereby  applies 
under  section  401  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  for  a  certificate  of  public  convenience  and 
necessity  for  the  carriage  of  persons,  property  and  mail 
on  routes  described  as  follows,  and  as  set  forth  in  the 
attached  Exhibit  No.  1: 

Route  No.  1 — Between  the  terminal  points  New  York, 
New  York,  and  Miami,  Florida;  and  the  intermediate 
point,  Washington,  D.  C. 

Route  No.  2 — Between  the  terminal  points  Chicago,  Il¬ 
linois,  and  Miami,  Florida;  and  the  intermediate  point, 
Cincinnati,  Ohio. 
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Route  No.  3 — Between  (1)  the  terminal  point  San  Fran¬ 
cisco,  California;  (2)  the  following  intermediate  points: 
Los  Angeles,  California;  Oklahoma  City,  Oklahoma;  Tulsa, 
Oklahoma;  St  Lonis,  Missouri;  Chicago,  Illinois ;  Phila¬ 
delphia,  Pennsylvania;  and  (3)  the  terminal  point,  New 
York,  New  York. 

Route  No.  4 — Between  (1)  the  terminal  point,  San 
Francisco,  California;  (2)  the  following  intermedi- 
144  ate  points:  Los  Angeles,  California;  Denver,  Colo¬ 
rado;  Kansas  City,  Missouri;  St  Louis,  Missouri; 
Chicago,  Illinois ;  Detroit,  Michigan;  Cleveland,  Ohio; 
Pittsburgh,  Pennsylvania;  and  (3)  the  terminal  point. 
New  York,  New  York. 

Route  No.  5 — Between  (1)  the  terminal  point,  Los  An¬ 
geles,  California;  (2)  the  following  intermediate  points: 
San  Francisco,  California;  Oklahoma  City,  Oklahoma; 
Tulsa,  Oklahoma;  Fort  Worth,  Texas;  Dallas,  Texas; 
Houston,  Texas;  Atlanta,  Georgia;  Washington,  D.  C.; 
New  York,  New  York;  and  (3)  the  terminal  point,  Bos¬ 
ton,  Massachusetts. 

4.  North  American  Airlines  System  does  not  seek 
authorization  for  the  carriage  of  mail  under  applicable 
provisions  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended.  However,  if  the  carriage  of  mail  is  a  condition 
precedent  to  the  grant  of  a  certificate  of  public  con¬ 
venience  and  necessity,  then  North  American  Airlines 
System  will  cany  such  mail  for  the  Post  Office  Depart¬ 
ment,  without  subsidy,  at  rates  agreeable  to  the  Post 
Office  Department  and  comparable  to  rates  for  the  trans¬ 
portation  of  freight 

5.  North  American  Airlines  System  now  owns  and  has 
available  five  (5)  Douglas  DC-4  aircraft  to  perform  the 
air  coach  services  for  which  authorization  is  sought  It 
also  has  a  firm  order  with  the  Douglas  Aircraft  Company 
for  the  purchase  of  two  (2)  Douglas  DC-6  aircraft  and 
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is  making  arrangements  for  the  lease  of  additional  Doug¬ 
las  DC-6  aircraft,  all  of  which  will  have  a  new  type  high 
density  coach  configuration  assuring  reduced  seat  mile 
costs  and  fares.  Applicants  will  perform  low  eost  air 
coach  service  exclusively  on  the  routes  for  which  au¬ 
thorization  is  requested. 

145  6.  The  air  coach  service  contemplated  by  appli¬ 

cants  will  be  conducted  at  fares  designed  to  result 
in  a  reasonable  rate  of  return  to  the  merged  company 
which  will  conduct  only  such  operations  as  are  certificated 
by  the  Board.  These  fares  will  presumably  be  materially 
below  those  presently  charged  by  the  certificated  carriers, 
large  irregular  transport  carriers  and  irregular  transport 
carriers  furnishing  coach  service  along  the  routes  covered 
by  this  application. 

WHEBEFOBE,  North  American  Airlines  System  prays 
that  the  Board  enter  an  appropriate  order  or  orders 
granting  its  requested  certificate  of  public  convenience 
and  necessity  authorizing  it  to  engage  as  an  air  carrier 
of  persons,  property,  and  mail  (under  the  conditions 
above  set  forth)  in  scheduled  air  coach  transportation 
on  the  routes  hereinabove  described  and  set  forth,  and 
for  such  route  and  routes  serving  that  general  area  or 
otherwise  that  the  Board  may  conclude  that  the  public 
convenience  and  necessity  may  require.  Applicant  also 
prays  for  such  further  and  different  relief  as  the  Board 
may  deem  appropriate  and  to  which  the  applicant  may 
be  entitled  under  section  401(b)  of  the  Civil  Aeronautics 
Act,  as  amended. 

Bespectfully  submitted, 

/s/  Hardy  EL  Maclay 
Hardy  EL  Maclay 
Attorney  for  Applicants 


•  •  •  • 


April  3,  1953 
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231  Received  Docket  Section  Feb  26  1:01  PM  ’53 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 


In  the  Matter  of  the 
SERVICE  TO  DENVER  CASE 


Docket  No.  1841 


PETITION  FOR  LEAVE  TO  INTERVENE 

AND 

MOTION  OF  CONTINENTAL  AIR  LINES,  INC.  FOR 
CONSOLIDATION  OF  APPLICATIONS  AND  FOR 
CONSIDERATION  OF  CERTAIN  INTERCHANGE 
PROPOSALS  AS  ISSUES 

Communications  with  respect  to  this  Motion  may  be 
sent  to: 

C.  Edward  Leasure 
1518  K  Street,  N.  W. 
Washington  5,  D.  C. 
and 

S.  B.  Redmond 
George  J.  M.  Kelly 
Continental  Air  Lines,  Inc. 
Stapleton  Field 
Denver  7,  Colorado 
Attorneys  for 
Continental  Air  Lines,  Inc. 


Dated:  February  24, 1953 

•  •  •  • 

239  Received  Docket  Section  Apr  3  4:59  PM  ’53 


BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 


WASHINGTON,  D.  C. 


In  the  Matter  of  the  Application  of 

TRANS  WORLD  AIRLINES 

for  amendment  of  a  certificate  of  public  convenience  and 
necessity  under  Section  401  of  the  Civil  Aeronautics  Act 

of  1938. 

Addition  of  Denver,  Colorado,  as  an  Intermediate  Point 

on  Route  No.  2 


Docket  No.  1841 


In  the  Matter  of  the  Joint  Application  of 
NORTH  AMERICAN  AIRLINES,  INC. 

TRANS  NATIONAL  AIR  LINES,  INC. 

TRANS  AMERICAN  AIRWAYS,  INC. 

NORTH  AMERICAN  AIR  COACH  SYSTEM,  INC. 
REPUBLIC  AIR  COACH  SYSTEM 
CALIFORNIA  AIRCRAFT  COMPANY, 

and 

TWENTIETH  CENTURY  AIRCRAFT  COMPANY 

for  a  certificate  of  public  convenience  and  necessity  under 
Section  401  of  the  Civil  Aeronautics  Act  of  1938,  as 

amended. 


(Tr.  240-241) 
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Docket  No.  6063 

1  MOTION  TO  CONSOLIDATE 

Communications  with  respect  to  this  Motion  may  be 
addressed  to: 

Hardy  K.  Maclay,  Esq. 

1411  Pennsylvania  Ave.,  N.W. 
Washington  4,  D.  C. 

Attorney  for 

North  American  Airlines,  Inc. 
Trans  National  Air  Lines,  Inc. 
Trans  American  Airways,  Inc. 
North  American  Air  Coach 
System,  Inc. 

Republic  Air  Coach  System 
California  Aircraft  Company 
Twentieth  Century  Aircraft  Co. 

April  3,  1953 

•  •  •  • 

240  MOTION  TO  CONSOLIDATE 

North  American  Airlines,  Inc.,  Trans  National  Air 
Lines,  Inc.,  Trans  American  Airways,  Inc.,  North  Ameri¬ 
can  Air  Coach  System,  Inc.,  Republic  Air  Coach  System, 
California  Aircraft  Company,  and  Twentieth  Century 
Aircraft  Company,  hereinafter  referred  to  as  “North 
American  Airlines  System”  or  “Applicant”,  through  its 
attorney,  hereby  move  that  the  Civil  Aeronautics  Board 
enter  an  order  consolidating  the  above-entitled  ap- 

241  plications  for  hearing  and  decision  in  a  single  pro¬ 
ceeding.  In  support  of  said  motion  Applicant 

states  as  follows: 

1.  On  April  3,  1953,  North  American  Airlines  System 
filed  an  application  for  a  certificate  of  public  convenience 
and  necessity,  Docket  No.  6063,  for  the  authorization  of 
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service  on  routes  and  between  points  set  forth  in  such 
application. 

2.  The  North  American  Airlines  System  application  in 
Docket  No.  6063  and  the  application  of  Trans  World 
Airlines  in  Docket  No.  1841  and  other  applications  which 
will  presumably  be  consolidated  therewith  are  mutually 
exclusive  within  the  meaning  of  Ashbacker  Radio  Corp. 
v.  Federal  Communications  Commission ,  326  U.S.  327 
(1945);  Northwest  Airlines ,  Inc.  v.  Civil  Aeronautics 
Board ,  194  F.  (2d)  339  (C.C.A^  D.C.,  1952),  and  accord¬ 
ingly  Docket  No.  6063  and  Docket  No.  1841  et  al.  must 
be  consolidated  into  a  single  proceeding. 

3.  North  American  Airlines  System  will  be  ready,  will¬ 
ing  and  able  to  submit  or  exchange  exhibits  and  other 
information  on  any  date  which  may  be  set  for  these 
purposes  in  connection  with  Docket  1841  et  al.  There¬ 
fore,  the  consolidation  of  Docket  6063  and  Docket  No. 
1841  et  al.  will  neither  delay  any  consolidated  proceed¬ 
ing  involving  Docket  No.  1841  et  al.  nor  inconvenience 
any  party  to  such  consolidated  proceeding. 

4.  For  the  reasons  hereinabove  set  forth,  the  consoli¬ 
dation  of  Docket  No.  6063  with  Docket  No.  1841  et  al. 
will  be  conducive  to  the  proper  dispatch  of  the  Board’s 
business  and  to  the  ends  of  justice  and  will  not  delay 

the  latter  proceeding. 

242  WHEREFORE,  North  American  Airlines  Sys¬ 
tem  moves  that  the  Board  enter  an  order  consol¬ 
idating  the  application  of  North  American  Airlines  Sys¬ 
tem,  Docket  No.  6063,  or  such  parts  thereof  as  the  Board 
may  deem  proper,  and  the  application  of  Trans  World 
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Airlines  in  Docket  No.  1841  et  al.  for  hearing  and  deci¬ 
sion  in  a  single  proceeding. 

Respectfully  submitted, 

/s/  Hardy  K.  Maclay 
Hardy  K.  Maclay 
Attorney  for 

North  American  Airlines,  Inc. 
Trans  National  Air  Lines,  Inc. 
Trans  American  Airways,  Inc. 
North  American  Air  Coach 
System,  Inc. 

Republic  Air  Coach  System 
California  Aircraft  Company 
Twentieth  Century  Aircraft  Co. 

April  3,  1953 

•  •  •  • 

248  ANSWER  OF  TRANS  WORLD  AIRLINES,  INC. 
IN  OPPOSITION  TO  THE  MOTION  OF  NORTH 

AMERICAN  AIRLINES,  INC.,  ET  AL.,  FOR 
CONSOLIDATION 

On  April  3,  1953  North  American  Airlines,  Inc.,  et  ah 
(hereinafter  called  “North  American”)  moved  for  con¬ 
solidation  of  its  Application  for  Certificate  of  Public 
Convenience  and  Necessity,  Docket  No.  6063,  with  the 
above-entitled  proceeding. 

Trans  World  Airlines,  Inc.  respectfully  submits  that 
this  motion  should  be  denied  for  the  following 
reasons : 

249  (1)  North  American’s  motion  to  consolidate  does 
not  comply  with  Rule  12  of  the  Board’s  Rules  of 

Practice.  The  Procedural  Regulations  of  the  Board 
provide : 
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“  Section  302.12  Consolidations 

“(b)  Time  for  Filing .  A  motion  to  consolidate  or  con¬ 
temporaneously  consider  an  application  with  any  other 
application  shall  be  filed  not  later  than  the  prehearing 
conference  in  the  proceedings  with  which  consolidation 
or  contemporaneous  consideration  is  requested,  and  shall 
relate  only  to  a  then  pending  application.  •  •  •  A  mo¬ 
tion  which  is  not  timely  filed  shall  be  dismissed  unless 
the  movant  shall  clearly  show  good  cause  for  his  failure 
to  file  such  motion  on  time.  A  motion  which  does  not 
relate  to  an  application  pending  at  the  time  of  or  before 
the  prehearing  conference  in  a  proceeding  with  which  con¬ 
solidation  or  contemporaneous  consideration  is  requested 
shall  likewise  be  dismissed  unless  the  movant  shall  clearly 
show  good  cause  for  his  failure  to  file  the  application 
within  the  prescribed  period.” 

It  will  be  noted  that  in  this  rule  the  Board  not  only 
clearly  set  forth  the  cut-off  date  for  applications  and  mo¬ 
tions  to  consolidate,  but  also  carefully  pointed  out  that 
requests  for  late  filing  would  be  closely  scrutinized  and 
dismissed  unless  good  cause  for  late  filing  were  clearly 
shown  to  exist. 

In  this  instance  the  motion  to  consolidate  was  not  filed 
before  the  prehearing  conference,  which  took  place  on 
February  24,  1953,  but  more  than  a  month  thereafter, 
on  April  3,  1953.  Also,  the  motion  does  not  seek  to  con¬ 
solidate  an  application  pending  before  the  Board  at  the 
time  of  the  prehearing  conference,  but  one  filed  contem¬ 
poraneously  with  the  motion.  Moreover,  no  attempt  is 
made  by  North  American  to  excuse  its  neglect  The 
failure  to  comply  with  Buie  12  is,  therefore,  complete 
and  undeniable,  and  the  motion  must  be  denied. 

North  American  must  be  presumed  to  know  the  above 
rule  not  only  because  of  the  general  presumption  to  that 
effect,  but  also  because  it  relies  specifically  upon  North - 
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west  Airlines ,  Inc.  v.  Civil  Aeronautics  Board ,  194  F.  2d 
339  (C.CJl,  D.C.,  1939),  the  very  case  which  gave  rise  to 
the  promulgation  of  the  present  role. 

250  Moreover,  North  American  cannot  complain  that 
there  was  insufficient  notice  prior  to  the  prehear¬ 
ing  conference  that  the  issue  of  service  to  Denver  would 
be  involved  in  this  case.  The  lead  application  has  been 
pending  since  1945  and  the  notice  of  prehearing  confer¬ 
ence,  issued  February  2,  1953,  three  weeks  before  the 
conference,  set  forth  the  issue  in  specific  terms: 

“•  •  •  a  prehearing  conference  is  hereby  assigned  on 
the  application  of  Trans  World  Airlines,  Inc.  in  Docket 
No.  1841  to  include  Denver  as  an  intermediate  point  on 
its  route  No.  2  •  • 

Consequently,  North  American  had  ample  time  to  file 
its  application  and  to  seek  consolidation  thereof. 

(2)  This  proceeding  is  generally  concerned  with  serv¬ 
ice  between  Chicago  and  California,  St  Louis  and  Cali¬ 
fornia,  and  Kansas  City  and  California  via  Denver.  North 
American,  by  this  Motion  to  Consolidate,  seeks  to  en¬ 
large  unduly  the  scope  of  the  instant  case  to  include 
such  other  services  as  Chicago-Miami,  New  York-Miami, 
etc.  Any  such  action  would  invite  a  deluge  of  applica¬ 
tions  by  other  carriers  for  services  in  these  areas,  and 
would  render  the  case  completely  unmanagable. 

(3)  North  American’s  application  requests  authoriza¬ 
tion  for  scheduled  aircoach  transportation  between  major 
population  centers.  The  issues  raised  by  this  application 
are  identical  with  those  in  the  Transcontinental  Coach- 
type  Service  Case,  Docket  No.  3397,  et  aL,  decided  Novem¬ 
ber  9,  1951.  Since  the  Board  has  made  a  recent  deter¬ 
mination  of  these  issues,  there  is  no  logical  reason  to  bur¬ 
den  the  record  in  this  disimilar  case  with  a  retrial  thereof. 


(Tr.  251-256) 

WHEREFORE,  Trans  World  Airlines,  Inc.  respectfully 
requests  the  Civil  Aeronautics  Board  to  deny  North 
251  American’s  motion  for  consolidation  of  its  appli¬ 
cation  in  Docket  No.  6063  with  this  proceeding. 

Bespectfully  submitted, 

CHADBOURNE,  PARKE,  WHITESIDE,  WOLFF  & 

BROPHY 
Attorneys  for 
Trans  World  Airlines,  Inc. 

James  PL  Crimmins, 

Henry  P.  Bevans, 

Of  Counsel. 

New  York,  N.  Y.,  April  14, 1953 

•  •  •  • 


REPLY  TO  ANSWER  OF  TRANS  WORLD  AIRLINES, 
INC.  WHICH  OPPOSES  MOTION  OF  NORTH 
AMERICAN  AIRLINES,  INC.  ET  AL.  FOR  CON¬ 
SOLIDATION 

In  opposition  to  Trans  World  Airlines*  Answer  oppos¬ 
ing  consolidation  of  parts  of  the  application  in  Docket 
6063  into  this  proceeding,  North  American  states  as 
follows : 

1.  It  is  the  practice  of  the  Board,  which  was  adhered 
to  in  this  proceeding,  to  give  notice  to  all  interested 
256  parties  prior  to  holding  a  prehearing  Conference. 

Included  among  the  interested  parties  to  whom 
such  notice  was  given  prior  to  the  prehearing  conference 
in  this  case  were  the  certificated  carriers.  None  of  the 
persons  or  companies  who  are  joint  applicants  in  Docket 
No.  6063  was  given  any  such  notice.  It  was  not  until 
considerably  after  reading  about  this  proceeding  in  avia¬ 
tion  periodicals  that  these  applicants  were  able  to  file 
their  application  and  motion  for  consolidation. 


20 


(Tr.  257) 

Chicago  &  Southern  Airlines,  Inc.  was  not  served  with 
a  notice  of  prehearing  conference  with  respect  to  Docket 
No.  1841.  Accordingly,  Mr.  B.  S.  Maner,  its  Vice  Presi¬ 
dent-General  Counsel,  in  a  letter  to  the  Board,  dated 
March  9, 1953,  requested  that: 

“.  .  .  in  view  of  the  fact  that  actual  notice  of  the  pre- 
hearing  conference  was  not  received  by  C&S,  and  in  view 
of  the  last-minute  interjection  of  issues  much  more  ex¬ 
tensive  than  those  raised  by  the  proposal  of  TWA  to 
serve  Denver,  C&S  be  accorded  the  right  to  take  what¬ 
ever  action  in  this  regard  it  may  consider  necessary  to 
adequately  and  legally  protect  its  rights  and  interests  in 
the  subject  proceeding.” 

In  absence  of  the  notice  referred  to  above,  Section  302.12 
should  be  held  inapplicable. 

2.  Although  technically  Section  302.12  includes  certain 
requirements  with  respect  to  time  of  filing  motions  to 
consolidate  and  with  respect  to  the  applications  to  which 
such  motions  are  permitted  to  apply,  the  rule  should  not 
apply  in  the  event  that  there  are  no  substantial  reasons 
why  it  should  be  applicable.  That  there  are  no  substan¬ 
tial  reasons  for  applying  the  rule  is  evident  from  North 
American’s  Motion  to  Consolidate: 

First,  as  was  stated  in  that  motion,  “North  American 
Airlines  System  will  be  ready,  willing  and  able  to  submit 
or  exchange  exhibits  and  other  information  on  any  date 
which  may  be  set  for  these  purposes  in  connection  with 
the  Denver  Service  Case ,  Docket  No.  1841.  Therefore, 
the  consolidation  of  Docket  No.  6063  into  the  Denver  Serv¬ 
ice  Case  will  neither  delay  the  latter  proceeding  nor  in¬ 
convenience  any  party  to  that  proceeding.” 

257  Second,  North  American’s  Motion  to  Consolidate 
would  in  no  way  broaden  the  issues  in  the  Denver 
Service  Case  in  view  of  the  fact  that  its  request  for  con- 
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solidation  specifically  provided  that  its  application  “or 
such  parts  thereof  as  the  Board  may  deem  proper”  be 
consolidated  into  this  proceeding. 

3.  Trans  World’s  contention  that  North  American’s  ap¬ 
plication  should  be  denied  on  the  grounds  that  similar 
issues  were  raised  and  decided  in  the  Transcontinental 
Coach  Type  Service  Case ,  Docket  No.  3397,  is  obvionsly 
devoid  of  merit.  That  case  was  decided  November  9, 
1951  and  the  hearing  was  held  considerably  prior  to  that 
time.  Secondly,  it  can  hardly  be  assumed  that  Trans 
World  Airlines  is  going  to  limit  its  application  so  as  to 
exclude  the  possibility  of  its  furnishing  coach  service. 
Presumably  all  applicants  have  included  within  their  ap¬ 
plications,  explicitly  or  implicitly,  authority  to  engage  in 
coach  service. 

WHEREFORE,  North  American  requests  that  its  Mo¬ 
tion  for  Consolidation  be  granted. 

.  Respectfully  submitted, 

/s/  Hardy  K.  Maclay 
Hardy  K.  Maclay 

k'  Attorney  for 

North  American  Airlines,  Inc. 
Trans  National  Air  Lines,  Inc. 
Trans  American  Airways,  Inc. 
North  American  Air  Coach 
System,  Inc. 

Republic  Air  Coach  System 
California  Aircraft  Company 
Twentieth  Century  Aircraft  Co. 


(Tr.  287) 
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Order  No.  E-7615 

287  UNITED  STATES  OF  AMERICA 
CIVIL  AEBONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  6th  day  of  August,  1953. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC. 

to  include  Denver,  Colo.,  as  an  intermediate 
point  on  route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 

Docket  No.  1841  et  aL 

ORDER  GRANTING  AND  DENYING  REQUESTS  FOR 
CONSOLIDATION  AND  SEVERING  APPLICATIONS 

A  prehearing  conference  was  held  in  the  above-entitled 
proceeding  on  February  24,  1953.  At  the  conference  and 
in  subsequent  motions  submitted  thereafter  consolidation 
was  requested  of  the  following  applications: 

American  Airlines,  Inc.  (American),  Docket  No.  5966 

Branrff  Airways,  Inc.  (Braniff),  Docket  Nos.  5974,  5975, 
5976 

Continental  Air  Lines,  Inc.  (Continental),  Docket  Nos. 
3268,  5977,  5978,  5979 

Eastern  Air  Lines,  Inc.  (Eastern),  Docket  No.  5973 

Frontier  Airlines,  Inc.  (Frontier),  Docket  No.  5980 

United  Air  Lines,  Inc.  (United),  Docket  Nos.  5969,  5970, 
5971,  5972 

Western  Air  Lines,  Inc.  (Western),  Docket  Nos.  5951, 
5952 
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North  American  Airlines  System  (North  American), 
Docket  No.  6063 

In  addition  to  the  above  applications  Braniff  filed  a 
motion  in  Docket  No.  5974  requesting  the  Board  to  in¬ 
stitute  an  investigation  to  determine  to  what  extent  the 
public  need  for  additional  through  service  between  Den¬ 
ver  and  Chicago  may  be  served  through  an  interchange 
of  equipment  at  Kansas  City  between  Braniff  and  Con¬ 
tinental  in  lieu  of  the  new  route  extensions  proposed  by 
the  various  applicants.  A  similar  motion  was  subse¬ 
quently  filed  by  Continental  but  for  a  broader  investiga¬ 
tion  covering  a  number  of  other  possible  interchanges. 

Braniff  thereafter  filed  a  concurring  motion. 

288  At  the  outset  of  the  conference  the  Examiner  sug¬ 
gested  that  the  case  be  limited  to  the  extent  neces¬ 
sary  to  consider  the  issue  of  additional  service  to  Denver. 
For  the  most  part,  discussions  were  directed  to  the  geo¬ 
graphical  scope  of  the  case  and  motions  for  consolidation 
of  the  various  applications  to  which  attention  had  been 
called.  In  this  respect  it  was  agreed  and  the  Examiner 
ruled  that  the  parties  submit  letters  to  him,  on  or  before 
March  9,  1953,  summarizing  and  reaffirming  their  posi¬ 
tions  with  respect  to  the  consolidation  of  applications  but 
limited  to  the  relief  requested  at  the  conference.  > 

On  March  3, 1953,  one  week  after  the  conference,  Braniff 
filed  amendments  to  its  applications  in  Docket  Nos.  5974, 
5975,  and  5976,  broadening  the  scope  of  the  authority 
originally  sought,  together  with  a  motion  for  their  con¬ 
solidation. 

On  April  1,  1953,  five  weeks  after  the  prehearing  con¬ 
ference,  Eastern  filed  an  amendment  to  its  application  in 
Docket  No.  5973,  which  also  substantially  broadened  the 
scope  of  the  authority  originally  sought,  with  the  state¬ 
ment  that  it  was  Eastern’s  desire  that  it  be  included  in 
this  proceeding. 


24 


(Tr.  289) 

On  April  3,  1953,  North  American  filed  an  application 
in  Docket  No.  6063  together  with  a  motion  for  the  con¬ 
solidation  herein  of  such  parts  of  its  proposal  as  the 
Board  may  deem  proper.  North  American  alleges,  among 
other  things,  that  it  had  no  notice  of  the  prehearing  con¬ 
ference.  On  April  15,  1953,  TWA  filed  an  answer  in  op¬ 
position  to  North  American’s  motion  for  consolidation. 
On  April  21,  1953,  North  American  filed  a  reply  to  the 
answer  of  TWA. 

On  April  10,  1953,  United  filed  a  motion  for  consolida¬ 
tion  of  this  case  with  the  proceeding  under  Docket  No. 
2355  involving,  among  others,  service  to  Tulsa  and  Okla¬ 
homa  City.  On  April  16,  1953,  TWA  filed  an  answer  in 
opposition  to  United’s  motion. 

The  Board  believes  that  the  purpose  of  this  proceed¬ 
ing  should  be  directed  primarily  to  determining  the  needs 
of  Denver  for  additional  east-west  service,  and  that  in 
the  interest  of  keeping  the  case  within  reasonable  bounds 
its  scope  must  be  limited  to  that  issue  insofar  as  possible. 

With  the  exception  of  United,  the  other  parties  par¬ 
ticipating  in  the  prehearing  conference  either  opposed 
broadening  the  issues  beyond  additional  east-west  service 
to  Denver,  or  indicated  that  they  had  no  objections  to  so 
limiting  them. 

The  Board,  upon  consideration  of  the  foregoing  mo¬ 
tions,  applications,  requests  for  consolidation,  answers, 
replies,  and  various  matters  set  forth  by  the  parties,  finds 
as  follows: 

289  1.  That  the  request  of  Braniff  to  consolidate  its 

amendments  Nos.  1  to  its  applications  in  Docket 
Nos.  5974,  5975,  and  5976,  and  the  motion  of  Eastern  to 
consolidate  its  amendment  to  its  application  in  Docket 
No.  5973  were  not,  insofar  as  this  case  is  concerned,  timely 
filed  within  the  purview  of  Rule  12  of  Part  302  of  the 
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Buies  of  Practice  in  economic  proceedings;  that  such 
motions  relate  to  proposals  which  were  not  pending  at 
the  time  of  the  prehearing  conference  in  this  proceeding, 
and  that  good  cause  has  not  been  shown  for  granting  the 
relief  requested. 

2.  That  the  application  of  North  American  in  Docket 
No.  6063  for  a  certificate  of  public  convenience  and  ne¬ 
cessity  includes,  among  others,  the  issue  of  service  to 
Denver  and  other  points  encompassed  within  the  geo¬ 
graphical  scope  of  this  proceeding;  that  North  American 
may  have  failed  to  receive  notice  of  the  prehearing  con¬ 
ference  herein  and  has  shown  good  cause  for  not  having4 
promptly  filed  its  application  and  request  for  consolida¬ 
tion,  and  that  a  portion  of  the  proposal,  while  increasing 
the  number  of  parties,  will  not  otherwise  unduly  broaden 
the  scope  of  the  proceeding. 

3.  That  the  proper  dispatch  of  the  Board’s  business  and 
the  ends  of  justice  do  not  require  consolidating  this  pro¬ 
ceeding  with  that  under  Docket  No.  2355. 

4.  That  the  applications,  or  portions  thereof,  set  forth 
below  raise  issues  similar  or  related  to  additional  east- 
west  service  to  Denver  and  that  with  the  modifications  or 
limitations  indicated  can  be  advantageously  and  expedi¬ 
tiously  considered  and  consolidated  for  hearing  and  de¬ 
cision  in  this  proceeding  as  follows: 

(a)  All  of  TWA’s  application  in  Docket  No.  1841,  as 
amended,  except  that  portion  proposing  service  to  Phoenix 
and  that  portion  designated  as  paragraph  4(a)  propos¬ 
ing  service  to  Denver  “as  an  intermediate  point  on  an 
alternate  course  between  Phoenix,  Ariz.,  and  St  Louis, 
Mo.” 

(b)  That  portion  of  American’s  application  in  Docket 
No.  5966  for  an  amendment  of  its  certificates  for  routes 
Nos.  7  and  25  so  as  to  extend  them  beyond  Chicago  to  the 
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intermediate  points  Kansas  City  and  Denver  and  beyond 
Denver  to  Oakland/San  Francisco  and  to  Los  Angeles. 

(c)  That  portion  of  BranifFs  application  in  Docket  No. 
5974  for  amendment  of  its  certificate  for  an  extension  of 
route  No.  9  beyond  Kansas  City  to  Denver. 

(d)  Those  portions  of  Continental’s  applications  in 
Docket  Nos.  3268  and  5977  for  amendments  of  its  certifi¬ 
cate  for  route  No.  29  so  as  to  extend  beyond  Kansas  City 
east  to  Chicago  and  beyond  Denver  west  to  San  Francisco 
and  Los  Angeles,  provided  that  no  through  plane  service 
will  be  operated  through  Denver  from  points  south 

thereof. 

290  (e)  That  portion  of  Western’s  application  in 

Docket  No.  5952  for  an  amendment  to  its  certificate 
for  route  No.  35  so  as  to  extend  beyond  Denver  to  San 
Francisco/Oakland,  provided  that  no  through  plane  serv¬ 
ice  will  be  operated  through  Denver  from  points  north 
thereof. 

(f)  That  portion  of  United’s  application  in  Docket  No. 
5972,  as  amended,  for  an  amendment  to  its  certificate  for 
route  No.  1  restricted  to  seeking  authority  to  serve  Kansas 
City  as  an  intermediate  point  between  Denver  and 
Chicago. 

(g)  That  portion  of  North  American’s  application  in 
Docket  No.  6063  for  a  certificate  of  public  convenience  and 
necessity  authorizing  service  between  Los  Angeles  and 
Chicago  via  Denver  and  Kansas  City. 

5.  That  in  such  a  broad  proceeding  as  this  it  would 
be  appropriate  to  examine  and  determine  to  what  extent 
the  need  for  additional  east-west  service  to  Denver  may 
be  served  by  equipment  interchange  combinations. 

Accordingly,  IT  IS  ORDERED: 

1.  That  the  motions  for  consolidation  of  the  following 
proposals  be  dismissed:  Amendment  No.  1  to  the  appli- 
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cation  of  Braniff  in  Docket  No.  5974,  and  the  application 
of  Eastern  in  Docket  No.  5973. 

2.  That  the  motion  of  United  for  consolidating  this 
case  with  the  proceeding  under  Docket  No.  2355  be  denied. 

3.  That  the  portion  of  TWA’s  application  in  Docket 
No.  1841,  as  amended,  proposing  service  to  Phoenix  and 
that  portion  designated  as  paragraph  4(a)  proposing  serv¬ 
ice  to  Denver  “as  an  intermediate  point  on  an  alternate 
course  between  Phoenix,  Ariz.,  and  St.  Louis,  Mo.,”  be 
severed,  assigned  Docket  No.  6247,  and  placed  on  the 
calendar  for  hearing  in  due  course. 

4.  That  the  portion  of  American’s  application  in  Docket 
No.  5966  proposing  service  to  Phoenix  be  severed,  as¬ 
signed  Docket  No.  6248,  and  placed  on  the  calendar  for 
hearing  in  due  course. 

5.  That  the  amendment  to  Braniff ’s  application  in 
Docket  No.  5974  proposing  service  beyond  Denver  to  the 
West  Coast  be  severed,  assigned  Docket  No.  6249,  and 
placed  on  the  calendar  for  hearing  in  due  course. 

6.  (a)  That  the  portion  of  Continental’s  application 
in  Docket  No.  3268  proposing  service  to  Phoenix  and  San 
Diego  be  severed,  assigned  Docket  No.  6250,  and  placed 
on  the  calendar  for  hearing  in  due  course;  and  (b)  that 
the  portion  of  Continental’s  application  in  Docket  No. 
5977  proposing  service  to  Salt  Lake  City  be  severed,  as¬ 
signed  Docket  No.  6251,  and  placed  on  the  calendar  for 

hearing  in  due  course. 

291  7.  That  the  portion  of  Western’s  application  in 

Docket  No.  5952  proposing  service  to  Salt  Lake 
City  be  severed,  assigned  Docket  No.  6252,  and  placed 
on  the  calendar  for  hearing  in  due  course. 

8.  That  the  portion  of  United’s  application  in  Docket 
No.  5972,  as  amended,  proposing  service  to  Kansas  City 
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be  severed  from  Docket  No.  5972  and  assigned  Docket 
No.  6253. 

9.  That  the  portion  of  North  American’s  application  in 
Docket  No.  6063  which  seeks  a  certificate  of  public  con¬ 
venience  and  necessity  authorizing  service  between  Los 
Angeles  and  Chicago  via  Denver  and  Kansas  City  be  sev¬ 
ered  from  Docket  No.  6063  and  assigned  Docket  No.  6254. 

10.  That  an  investigation  as  requested  in  Docket  No. 
5974  be  and  is  hereby  instituted  to  determine  (a)  whether 
the  public  convenience  and  necessity  require  the  estab¬ 
lishment  of  through  service  to  Denver  by  the  following 
possible  equipment  interchange  combinations: 

(1)  Continental-T W A  via  Kansas  City  to  points  east 
thereof  on  TWA’s  routes; 

(2)  Continental-Braniff  via  Kansas  City  for  Denver- 
Chicago  service; 

(3)  Continental-Capital  via  Chicago  to  points  east 
thereof  on  Capital’s  system; 

(4)  Continental-Braniff  via  Kansas  City  and  Chicago 
for  Denver-Chicago  to  the  east  service  with  Capital,  Amer¬ 
ican,  or  other  carriers  operating  east  of  Chicago;  and 

(b)  The  terms  and  conditions  under  which  such  through 
service  shall  be  operated;  and  (c)  whether  the  Board 
shall  order  or  direct,  pursuant  to  section  1002 (i)  of  the 
Act,  the  establishment  of  such  through  service. 

292  11.  That  the  above  investigation  in  Docket  No. 

5974,  the  application  of  American  in  Docket  No. 
5966,  the  application  of  Braniff  in  Docket  No.  5974,  the 
applications  of  Continental  in  Dockets  Nos.  3268  and  5977, 
the  application  of  Western  in  Docket  No.  5952,  the  appli¬ 
cation  of  United  in  Docket  No.  6253,  and  the  application 
of  North  American  in  Docket  No.  6254,  be  and  they  are 
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hereby  consolidated  into  the  above-entitled  proceeding  for 
hearing  and  decision. 

12.  That,  except  to  the  extent  granted,  the  motions  for 
consolidation  and  for  investigating  other  possible  inter¬ 
change  combinations  be  and  they  are  hereby  denied. 

By  the  Civil  Aeronautics  Board: 


(SEAL) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

•  •  •  * 


Order  No.  E-7879 

415  UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 


WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  6th  day  of  November,  1953. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC. 

to  include  Denver,  Colo.,  as  an  intermediate 
point  on  route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 

Docket  No.  1841  et  al. 

ORDER  AMENDING  ORDER  AND  GRANTING  AND 
DENYING  PETITIONS  FOR  RECONSIDERATION 

By  order  No.  E-7615,  adopted  August  6,  1953,  the  Board 
consolidated  certain  applications  for  hearing  and  deci¬ 
sion  into  the  above-entitled  proceeding.  That  order, 
among  other  things:  (1)  consolidated  the  application  of 
Western  Air  Lines,  Inc.  (Western),  in  Docket  No.  5952 
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for  a  new  route  extension  beyond  Denver  to  San  Fran¬ 
cisco/Oakland,  and  excluded  that  portion  seeking  to  serve 
Salt  Lake  City  as  an  intermeditate  point  between  tbe 
terminals;  (2)  consolidated  that  portion  of  the  applica¬ 
tion  of  United  Air  Lines,  Inc.,  (United)  in  Docket  No. 
5972  for  authority  to  serve  Kansas  City,  and  excluded  its 
application  in  Docket  Nos.  5969,  5970  and  5971  and  the 
remainder  of  Docket  No.  5972  for  new  routes,  transcon¬ 
tinental  and  otherwise;  and  (3)  excluded  the  application 
of  Eastern  Air  Lines,  Inc.,  (Eastern)  in  Docket  No.  5973 
for  a  route  extension  from  St  Louis  to  Kansas  City,  and 
denied  its  untimely-filed  motion  for  consolidation  of  this 
proposal,  as  amended,  for  a  new  route  from  St  Louis  to 
San  Francisco/Oakland  via  Kansas  City,  Denver,  Salt 
Lake  City  and  Los  Angeles. 

Petitions  for  reconsideration  of  this  action  were  filed 
by  Western;  jointly,  the  Salt  Lake  City  Corporation,  Utah 
State  Aeronautics  Commission,  and  Salt  Lake  City  Cham¬ 
ber  of  Commerce;  City  of  Oakland;  United  and  Eastern. 
Answers  in  opposition  to  the  petition  of  United  were 
filed  by  Trans  World  Airlines,  Inc.,  (TWA)  and  Amer¬ 
ican  Airlines,  Inc.,  (American)  and  to  the  petition  of 
Eastern  by  United  and  TWA.  United  also  filed  a  reply 
to  the  answers  of  TWA  and  American. 

Before  proceeding  to  consideration  of  the  above-men¬ 
tioned  petitions,  answers,  and  reply  it  should  be  pointed 
out  that  although  the  Board  in  its  findings  in  the  con¬ 
solidation  order  (order  No.  E-7615)  expressly  ex- 
416  eluded  from  the  case  the  issue  of  certain  through- 
plane  service  by  Continental  Air  Lines,  Inc.  (Con¬ 
tinental),  and  Western  through  the  Denver  gateway,  this 
limitation  was  not  included  in  the  directory  portion  of 
the  order.  In  order  that  there  will  be  no  misunderstand¬ 
ing  as  to  the  scope  of  the  issues  in  the  proceeding  we  will 
make  an  appropriate  amendment  of  paragraph  11  of  the 
ordering  clause. 
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As  to  Salt  Lake  City  we  are  unable  to  accept  the 
contention  that  we  are  required  as  a  matter  of  law  to 
consider  proposals  to  serve  this  city  in  this  proceeding. 
However,  after  consideration  of  the  petitions  for  recon¬ 
sideration  relating  thereto  we  conclude  that  as  a  matter 
of  policy  we  should  amend  our  previous  order  No.  E-7615 
to  include  the  issue  of  additional  service  to  Salt  Lake 
City.  Applications  already  consolidated  herein  propose 
service  between  Denver  and  San  Francisco/Oakland  which 
would  pass  within  dose  proximity  to  Salt  Lake  City.  It 
appears  that  the  inclusion  of  Salt  Lake  City  would  not 
inject  substantial  questions  of  new  service  to  points  not 
on  a  Denver  east-west  route1  and,  in  our  opinion,  the. 
issue  of  east-west  service  to  Salt  Lake  City  can  be  ad¬ 
vantageously  and  expeditiously  determined  in  this  pro¬ 
ceeding  without  unduly  delaying  or  expanding  the  scope 
of  the  case.  Accordingly,  we  find  that  consolidation  of 
Western’s  proposal  to  serve  Salt  Lake  City  would  be 
condudve  to  the  proper  dispatch  of  the  Board’s  business 
and  the  ends  of  justice  and  that  the  petitions  of  Western 
and  the  aforementioned  civic  petitioners  should  be  granted. 

Since  Continental’s  request  to  serve  Salt  Lake  City  was 
also  severed  from  its  application  in  Docket  No.  5977  for 
a  route  extension  between  Denver  and  San  Francisco,  its 
proposal  to  serve  this  point  should  be  consolidated  in 
the  interest  of  fair  play  and  uniform  treatment  We  will 
therefore  rescind  our  previous  action  of  severing  from 
Dockets  Nos.  5952  and  5977,  respectively,  the  portions  of 
the  applications  of  Western  and  Continental  proposing 
service  to  Salt  Lake  City  and  of  assigning  them  Dockets 


2  In  order  to  avoid  the  injection  of  the  issue  of  through  plane 
service  by  Western,  via  Salt  Lake  City,  between  San  Francisco 
and  the  Twin  Cities  and  other  points  on  Western's  routes  north 
or  east  of  Salt  Lake  City,  we  will  provide  herein  that  any  au¬ 
thorization  granted  in  this  proceeding  will  not  include  authoriza¬ 
tion  to  operate  through  plane  service  between  San  Francisco  and 
such  points. 
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Nos.  6252  and  6251,  respectively,  and  reassign  such  por¬ 
tions  to  the  original  applications  in  Dockets  Nos.  5952 
and  5977. 

Turning  now  to  a  consideration  of  the  other  petitions, 
answers  and  replies,  the  Board  finds  that  the  petitioners 
have  set  forth  no  new  matters  in  fact  or  law  sufficient  to 
warrant  the  relief  requested.  In  view  of  certain  conten¬ 
tions  made  it  seems  appropriate  to  point  out: 

417  1.  That,  as  set  forth  in  the  aforesaid  order  No. 

E-7615,  the  Board  believes  that  the  purpose  of  this 
proceeding  should  be  directed  primarily  to  determining  the 
needs  of  Denver  for  additional  east-west  service,  and  that 
in  the  interest  of  keeping  the  case  within  reasonable 
bounds  its  scope  must  be  limited  to  that  issue  insofar  as 
possible. 

2.  That  United’s  applications  in  their  entirety  were 
fully  considered  before  the  subject  order  was  adopted  and 
that  the  so-called  Ashbacker  doctrine  does  not  require 
inclusion  of  the  remainder  of  its  proposals  relating  in 
a  substantial  degree  to  numerous  issues  beyond  the  scope 
of  this  proceeding.  The  contention  of  United  that  the 
Board  must  consolidate  herein  its  proposal  to  duplicate 
in  large  measure  the  Toute  system  of  TWA  is  rejected  on 
the  same  grounds  that  the  similar  proposals  of  Eastern 
and  United  were  rejected  in  order  No.  E-7804,  adopted 
October  8,  1953,  in  the  Additional  Southwest-Northeast 
Service  Case ,  Docket  No.  2355  et  al. 

3.  That  the  contention  of  Eastern  that  it  can  meet 
the  procedural  deadlines  and  that  consolidation  of  its 
application  will  not  delay  the  proceeding  must  be  rejected 
upon  the  same  grounds  set  forth  in  order  No.  E-7661, 
adopted  August  28,  1953,  denying  the  request  of  Mohawk 
Airlines,  Inc.,  for  consolidation  of  its  application  into  the 
New  Tork-Chicago  Service  Case,  Docket  No.  986  et  al. 
We  conclude  that  the  contentions  of  Eastern,  including 
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the  contentions  founded  upon  the  general  prayer  for  re¬ 
lief  in  Eastern’s  application,  do  not  warrant  any  change 
in  the  findings  in  order  No.  E-7615  relating  to  its  appli¬ 
cation. 

Accordingly,  IT  IS  ORDERED: 

1.  That  the  aforementioned  petitions  of  Western  and 
the  civic  petitioners  for  reconsideration  of  order  No. 
E-7615  be  and  they  are  hereby  granted  to  the  extent  that 
they  request  amendment  of  that  order  to  include  the  is¬ 
sue  of  service  to  Salt  Lake  City  in  this  proceeding. 

2.  That  the  Board’s  action  in  the  aforesaid  order  No. 
E-7615  severing  from  Dockets  Nos.  5952  and  5977,  re¬ 
spectively,  the  portions  of  the  applications  of  Western 
and  Continental  proposing  service  to  Salt  Lake  City,  and 
assigning  them  Docket  Nos.  6252  and  6251,  be  rescinded; 
that  those  portions  be  reassigned  to  their  original  appli¬ 
cations  in  Dockets  Nos.  5952  and  5977 ;  and  that  Dockets 
Nos.  6252  and  6251  be  cancelled. 

3.  That  the  other  aforementioned  petitions  be  and  they 
are  hereby  denied. 

4.  That  paragraph  11  of  the  directory  portion  of  order 
No.  E-7615,  dated  August  6,  1953,  be  amended  in  its  en¬ 
tirety  to  read  as  follows: 

418  “11.  That  the  above  investigation  in  Docket  No. 

5974,  the  application  of  American  in  Docket  No. 
5966,  the  application  of  Braniff  in  Docket  No.  5974,  the 
applications  of  Continental  in  Docket  Nos.  3268  and  5977, 
the  application  of  Western  in  Docket  No.  5952,  the  ap¬ 
plication  of  United  in  Docket  No.  6253,  and  the  applica¬ 
tion  of  North  American  in  Docket  No.  6254,  be  and  they 
are  hereby  consolidated  into  the  above-entitled  proceed¬ 
ing  for  hearing  and  decision;  provided,  however ,  that  any 
authorizations  granted  in  this  proceeding  will  be  made 
subject  to  the  following  conditions:  (1)  that  Continental 
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will  not  be  authorized  to  operate  through  plane  service 
through  Denver  to  or  from  points  south  of  Denver,  (2) 
that  Western  will  not  be  authorized  to  operate  through 
plane  service  through  Denver  to  or  from  points  north 
or  east  thereof,  and  (3)  that  Western  will  not  be  author¬ 
ized  to  operate  through  plane  service,  via  Salt  Lake  City, 
between  San  Francisco  and  points  (other  than  Denver) 
north  or  east  of  Salt  Lake  City. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(SEAL) 

Order  No.  E-7880 

419  UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  6th  day  of  November,  1953. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC. 

to  include  Denver,  Colo.,  as  an  intermediate 
point  on  route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 

Docket  No.  1841  et  a L 

ORDER  AMENDING  ORDER  OF  CONSOLIDATION 

By  order  No.  E-7615,  adopted  August  6,  1953,  the 
Board,  among  other  things,  severed  from  Docket  No.  6063 
that  portion  of  the  application  of  North  American  Airlines 
System  (North  American)  which  seeks  a  certificate  of 
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public  convenience  and  necessity  authorizing  service  be¬ 
tween  Los  Angeles  and  Chicago  via  Denver  and  Kansas 
City,  assigned  it  Docket  No.  6254,  and  consolidated  it 
together  with  certain  other  proposals  for  hearing  and  de¬ 
cision  into  the  above-entitled  proceeding. 

On  October  6,  1953,  North  American  filed  a  motion  re¬ 
questing  that  order  No.  E-7615  be  amended  so  that  the 
portion  of  the  remainder  of  its  application  in  Docket 
No.  6063  for  service  between  San  Francisco  and  Chicago 
via  Denver  and  Kansas  City  be  severed  from  Docket 
No.  6063  and  consolidated  into  the  above-entitled  pro¬ 
ceeding. 

As  set  forth  in  the  aforementioned  order  No.  E-7615 
and  order  No.  E-7879,  adopted  and  issued  concurrently 
herewith,  the  scope  of  this  proceeding  is  directed  primar¬ 
ily  to  a  consideration  of  new  and  additional  service  from 
Chicago  and  Kansas  City  through  Denver  to  Los  Angeles 
and  to  San  Francisco/Oakland  via  Salt  Lake  City. 

As  applied  for  North  American’s  application  in  Docket 
No.  6063  seeks  to  provide  service  between  San  Francisco 
and  Chicago  via  Los  Angeles,  Denver  and  Kansas  City. 
The  designation  of  San  Francisco  as  a  terminal  and  Los 
Angeles  as  an  intermediate  point  on  this  route  raises  the 
question  of  additional  San  Francisco-Los  Angeles  service, 
which  is  not  a  part  of  this  case.  With  the  elim- 
420  ination  of  this  issue,  the  proposal  would  contem¬ 
plate  direct  service  between  San  Francisco  and  Den¬ 
ver  and  fall  within  the  scope  of  the  case.  It  appears  that 
North  American’s  application  is  sufficiently  broad  to 
permit  this  modification  so  that  the  remainder  of  the 
route  could  be  included  herein  as  requested  without  ex¬ 
panding  the  scope  of  the  proceeding,  and  that  by  inad¬ 
vertence  North  American  was  not  in  this  respect  afforded 
the  same  treatment  as  other  applicants  in  the  original 
order  of  consolidation. 
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Accordingly,  we  find  that  the  part  of  North  American’s 
application  in  Docket  No.  6063  proposing  service  between 
San  Francisco  and  Chicago  via  Los  Angeles,  Denver  and 
Kansas  City  should  be  modified  as  requested  to  sever 
therefrom  the  portion  for  San  Francisco-Los  Angeles 
service,  and  that  order  No.  E-7615  should  be  amended  to 
include  for  consideration  herein  the  remainder  proposing 
authority  for  San  Francisco-Denver-Kansas  City-Chicago 
service. 

It  should  be  noted  that  the  lateness  of  North  Ameri¬ 
can’s  motion,  in  effect  seeking  reconsideration  of  the  con¬ 
solidation  order  adopted  two  months  before  the  motion 
was  filed,  would  ordinarily  lead  us  to  deny  its  request.  We 
make  an  exception  in  this  case  in  view  of  the  fact  that 
no  specific  time  limitation  is  prescribed  by  our  Rules  of 
Practice  in  this  situation,  that  the  omission  of  San  Fran¬ 
cisco  was  inadvertent,  that  the  scope  of  the  issues  in 
the  proceeding  has  not  heretofore  been  finalized  (see  Or¬ 
der  No.  E-7879,  issued  concurrently  herewith)  and  thus 
that  in  the  present  procedural  posture  of  the  case  the 
granting  of  the  motion  will  not  unduly  expand  the  scope 
of  the  issues  or  delay  the  proceeding.  The  situation  here 
differs  in  marked  respect  from  filings  subsequent  to  the 
time  limits  prescribed  under  Rule  12. 

Therefore,  IT  IS  ORDERED:  That  paragraph  9  of 
the  directory  portion  of  order  No.  E-7615,  adopted  Au¬ 
gust  6,  1953,  be  amended  in  its  entirety  to  read  as 
follows: 

“9.  That  the  portion  of  North  American’s  application 
in  Docket  No.  6063  which  seeks  a  certificate  of  public 
convenience  and  necessity  authorizing  service  (a)  between 
Los  Angeles  and  Chicago  via  Denver  and  Kansas  City 
and  (b)  between  San  Francisco  and  Chicago  via  Denver 
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and  Kansas  City  be  severed  from  Docket  No.  6063  and 
assigned  Docket  No.  6254.” 

By  the  Civil  Aeronautics  Board: 

i/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(SEAL) 

•  •  •  * 

430 

MOTION  FOB  AMENDING-  OF  OBDEB  NO.  E-7615 

1.  On  April  3,  1953,  North  American  filed  an  appli¬ 
cation  for  a  certificate  of  public  convenience  and  neces¬ 
sity  for  various  routes  including  the  following: 

Route  No.  4 — Between  (1)  the  terminal  point,  San  Fran¬ 
cisco,  California;  (2)  the  following  intermediate  points: 
Los  Angeles,  California;  Denver,  Colorado;  Kansas  City, 
Missouri;  Si  Louis,  Missouri;  Chicago,  Illinois;  Detroit, 
Michigan;  Cleveland,  Ohio;  Pittsburgh,  Pennsylvania;  and 
(3)  the  terminal  point,  New  York,  New  York. 

2.  On  August  6,  1953,  the  Board  issued  Order  No.  E- 
7615  which  found  that  certain  portions  of  this  applica¬ 
tion  raised  issues  similar  or  related  to  additional  east- 
west  service  to  Denver  and  could  be  advantageously  and 
expeditiously  be  considered  and  consolidated  for  hearing 
and  decision  in  the  Denver  Service  Case,  Docket  No.  1841, 
et  aL 

3.  The  Board’s  Order  relating  to  North  American  pro¬ 
vided  as  follows: 

“That  the  portion  of  North  American’s  application  in 
Docket  No.  6063  which  seeks  a  certificate  of  public  con¬ 
venience  and  necessity  authorizing  service  between 

431  Los  Angeles  and  Chicago  via  Denver  and  Kansas 
City  be  severed  from  Docket  No.  6063  and  assigned 

Docket  No.  6245.” 
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Docket  No.  6245  was  then,  consolidated  with  the  Den¬ 
ver  Service  Case.  The  Board’s  Order  also  consolidated 
certain  applications  by  American,  Continental  and  West¬ 
ern  from  various  points  to  San  Francisco.  The  Board’s 
action  in  consolidating  the  applications  of  American,  Con¬ 
tinental  and  Western  for  service  to  San  Francisco  clearly 
indicates  that  the  Board  intended  San  Francisco  service 
to  be  carefully  considered  in  the  consolidated  Denver 
Service  Case. 

4.  In  the  application  filed  by  North  American,  it  ap¬ 
plied  for  service  between  San  Francisco,  Denver,  Kansas 
City  and  Chicago.  The  order  of  consolidation,  however, 
merely  included  that  part  of  North  American’s  applica¬ 
tion  which  sought  service  from  Los  Angeles  to  Chicago 
via  Denver  and  Kansas  City.  It  is  true  that  the  service 
proposed  by  North  Amedican  in  its  application  desig¬ 
nated  San  Francisco  as  a  terminal  point  and  Los  Angeles 
as  an  intermediate  point.  This  may  have  raised  an  issue 
of  San  Francisco-Los  Angeles  service  which  apparently  is 
not  properly  included  in  the  Denver  Service  Case.  How¬ 
ever,  in  addition  North  American’s  application  contem¬ 
plated  service  between  San  Francisco  and  Chicago  via 
Denver  and  Kansas  City.  This  service,  is  logically  part 
of  the  Denver  Service  Case.  It  is  clear  therefore,  that 
the  Board’s  order  eliminated  San  Francisco  by  inad¬ 
vertence  and  that  it  was  the  Board’s  intention  to  include 
in  the  Denver  Service  Case  not  only  North  American’s 
application  for  Los  Angeles  to  Chicago  service  via  Den¬ 
ver  and  Kansas  City  but  its  application  for  San  Francisco 
to  Chicago  service  via  Denver  and  Kansas  City. 

5.  The  correction  of  this  error  will  not  in  any  way 
broaden  or  delay  the  proceeding.  The  Denver  Service 
Case  already  included  the  issue  of  Chicago-Kansas  City- 
Denver-San  Francisco  service.  North  American  will  be 
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able  to  meet  the  exhibit  dates  established  by  the  Exam¬ 
iner  if  San  Francisco  service  is  included. 

432  WHEREFORE,  North  American  requests  that 
Order  No.  E-7615  be  amended  so  that  the  portion 
of  North  American’s  application  in  Docket  No.  6063  which 
seeks  a  certificate  of  public  convenience  and  necessity 
authorizing  service  between  San  Francisco  and  Chicago 
via  Denver  and  Kansas  City  be  severed  from  Docket  No. 
6063  and  consolidated  with  Docket  No.  1841,  et  al.,  in 
the  Denver  Service  Case. 

t ?  Respectfully  submitted, 

Hardy  K.  Maclay 
William  C.  Burt 
Attorneys  for 

North  American  Airlines,  Inc. 

Trans  National  Air  Lines,  Inc. 

Trans  American  Airways,  Inc. 

North  American  Aircoach  System,  Inc. 
Republic  Air  Coach  System 
California  Aircraft  Company 
Twentieth  Century  Aircraft  Company 
•  •  •  • 


(Tr.  433) 
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433  UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  6th  day  of  November,  1953. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC. 

to  include  Denver,  Colo.,  as  an  intermediate 
point  on  route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 

Docket  No.  1841  et  al. 

ORDER  AMENDING  ORDER  OF  CONSOLIDATION 

By  order  No.  E-7615,  adopted  August  6,  1953,  the 
Board,  among  other  things,  severed  from  Docket  No. 
6063  that  portion  of  the  application  of  North  American 
Airlines  System  (North  American)  which  seeks  a  certifi¬ 
cate  of  public  convenience  and  necessity  authorizing  serv¬ 
ice  between  Los  Angeles  and  Chicago  via  Denver  and 
Kansas  City,  assigned  it  Docket  No.  6254,  and  consoli¬ 
dated  it  together  with  certain  other  proposals  for  hear¬ 
ing  and  decision  into  the  above-entitled  proceeding. 

On  October  6,  1953,  North  American  filed  a  motion 
requesting  that  order  No.  E-7615  be  amended  so  that  the 
portion  of  the  remainder  of  its  application  in  Docket 
No.  6063  for  service  between  San  Francisco  and  Chicago 
via  Denver  and  Kansas  City  be  severed  from  Docket  No. 
6063  and  consolidated  into  the  above-entitled  proceeding. 

As  set  forth  in  the  aforementioned  order  No.  E-7615 
and  order  No.  E-7879,  adopted  and  issued  concurrently 
herewith,  the  scope  of  this  proceeding  is  directed  pri- 
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manly  to  a  consideration  of  new  and  additional  service 
from  Chicago  and  Kansas  City  throngh  Denver  to  Los 
Angeles  and  to  San  Francisco/Oakland  via  Salt  Lake 
City. 

As  applied  for  North  American’s  application  in  Docket 
No.  6063  seeks  to  provide  service  between  San  Francisco 
and  Chicago  via  Los  Angeles,  Denver  and  Kansas  City. 
The  designation  of  San  Francisco  as  a  terminal  and  Los 
Angeles  as  an  intermediate  point  on  this  route  raises  the 
question  of  additional  San  Francisco-Los  Angeles  service, 
which  is  not  a  part  of  this  case.  With  the  elimina- 
434  tion  of  this  issue,  the  proposal  would  contemplate 
direct  service  between  San  Francisco  and  Denver 
and  fall  within  the  scope  of  the  case.  It  appears  that 
North  American’s  application  is  sufficiently  broad  to 
permit  this  modification  so  that  the  remainder  of  the 
route  could  be  included  herein  as  requested  without  ex¬ 
panding  the  scope  of  the  proceeding,  and  that  by  inad¬ 
vertence  North  American  was  not  in  this  respect  afforded 
the  same  treatment  as  other  applicants  in  the  original 
order  of  consolidation. 

Accordingly,  we  find  that  the  part  of  North  American’s 
application  in  Docket  No.  6063  proposing  service  between 
San  Francisco  and  Chicago  via  Los  Angeles,  Denver  and 
Kansas  City  should  be  modified  as  requested  to  sever 
therefrom  the  portion  for  San  Francisco-Los  Angeles 
service,  and  that  order  No.  E-7615  should  be  amended  to 
include  for  consideration  herein  the  remainder  proposing 
authority  for  San  Francisco-Denver-Kansas  City-Chicago 
service. 

It  should  be  noted  that  the  lateness  of  North  Ameri¬ 
can’s  motion,  in  effect  seeking  reconsideration  of  the  con¬ 
solidation  order  adopted  two  months  before  the  motion 
was  filed,  would  ordinarily  lead  us  to  deny  its  request. 
We  make  an  exception  in  this  case  in  view  of  the  fact 
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that  no  specific  time  limitation  is  prescribed  by  our  Rules 
of  Practice  in  this  situation,  that  the  omission  of  San 
Francisco  was  inadvertent,  that  the  scope  of  the  issues 
in  the  proceeding  has  not  heretofore  been  finalized  (see 
Order  No.  E-7879,  issued  concurrently  herewith)  and  thus 
that  in  the  present  procedural  posture  of  the  case  the 
granting  of  the  motion  will  not  unduly  expand  the  scope 
of  the  issues  or  delay  the  proceeding.  The  situation  here 
differs  in  marked  respect  from  filings  subsequent  to  the 
time  limits  prescribed  under  Rule  12. 

Therefore,  IT  IS  ORDERED:  That  paragraph  9  of 
the  directory  portion  of  order  No.  E-7615,  adopted  Au¬ 
gust  6,  1953,  be  amended  in  its  entirety  to  read  as 
follows : 

“9.  That  the  portion  of  North  American’s  application 
in  Docket  No.  6063  which  seeks  a  certificate  of  public  con¬ 
venience  and  necessity  authorizing  service  (a)  between 
Los  Angeles  and  Chicago  via  Denver  and  Kansas  City 
and  (b)  between  San  Francisco  and  Chicago  via  Denver 
and  Kansas  City  be  severed  from  Docket  No.  6063  and 
assigned  Docket  No.  6254.” 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


•  •  •  * 


(SEAL) 
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Order  No.  E-7987 

439  UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  22nd  day  of  December,  1953. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC. 

to  include  Denver,  Colo.,  as  an  intermediate 
point  on  route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 
Docket  No.  1841  et  al. 

ORDER  AMENDING  ORDER  OF  CONSOLIDATION 
AND  GRANTING,  DENYING  AND  DISMISSING 
PETITIONS  TO  INTERVENE 

By  order  No.  E-7615,  adopted  August  6,  1953,  the 
Board  consolidated  into  the  above-entitled  proceeding  the 
application  of  Braniff  Airways,  Inc.,  (Braniff)  in  Docket 
No.  5974  for  an  extension  of  route  No.  9  and,  as  requested 
by  that  carrier,  instituted  under  Docket  No.  5974  an  in¬ 
vestigation  to  determine  the  need  for  establishing  through 
service  to  and  from  Denver  by  equipment  interchange 
combinations.  Subsequently,  at  the  request  of  Braniff, 
the  Board  dismissed  that  portion  of  Docket  No.  5974  re¬ 
lating  to  that  carrier’s  route  extension  proposal.  By  this 
action  Braniff  is  no  longer  a  formal  party  to  the  pro¬ 
ceeding,  its  only  present  interest  relating  to  a  possible 
interchange  with  Continental  Air  Lines,  Inc.,  (Continen¬ 
tal). 

As  the  subject  order  relates  to  Capital  Airlines,  Inc., 
(Capital)  that  carrier  is  also  to  be  considered  as  a  partici- 
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pant  in  certain  possible  interchange  operations  contem¬ 
plated  by  the  investigation,  but  it  does  not  direct  that 
Capital  be  made  a  formal  party  to  the  proceeding. 

In  paragraph  10  of  the  directory  portion  of  the  subject 
order  the  fourth  (4)  possible  equipment  interchange  com¬ 
bination  to  be  investigated  involves  Continental  between 
Denver  and  Chicago  via  Kansas  City  and  service  to  the 
east  “with  Capital,  American,  or  other  carriers  operat¬ 
ing  east  of  Chicago.”  The  third  (3)  possible  interchange 
combination  concerns  “Continental-Capital  via  Capital 
to  points  east  thereof  on  Capital’s  system.’ *  By  letter 
dated  November  18,  1953,  counsel  for  Continental  main¬ 
tains  that  possible  interchange  combination  (3)  should 
provide  for  service  to  points  east  of  Chicago  via  Capital, 
“or  any  other  carriers  operating  east  of  Chicago”  in  the 
same  manner  as  provided  for  in  combination  (4)  and  re¬ 
quests  clarification  of  the  matter. 

440  Paragraph  10  also  states  that  the  purpose  of 
the  investigation  is  to  determine  “whether  the  pub¬ 
lic  convenience  and  necessity  require  the  establishment 
of  through  service  to  Denver  (underscoring  supplied)  by 
.  .  .  equipment  interchange  combinations.” 

Petitions  to  intervene  have  been  filed  in  the  above- 
entitled  proceeding  by  the  Air  Line  Pilots  Association, 
International;  Capital  Airlines,  Inc.;  Continental  Air 
Lines,  Inc. ;  Delta  Air  Lines,  Inc. ;  Frontier  Airlines,  Inc. ; 
Dayton  Chamber  of  Commerce;  City  and  County  of  Den¬ 
ver;  Denver  Chamber  of  Commerce;  Chamber  of  Com¬ 
merce  of  Idaho  Falls;  Indianapolis  Chamber  of  Com¬ 
merce;  City  of  Oakland;  Oakland  Chamber  of  Commerce; 
Rochester  Chamber  of  Commerce;  Mayor  and  Board  of 
Commissioners,  Salt  Lake  City;  Utah  State  Aeronautics 
Commission;  Salt  Lake  City  Chamber  of  Commerce;  City 
and  County  of  San  Francisco ;  and  the  Postmaster 
General. 
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The  Board  finding: 

1.  That  since  the  investigation  instituted  herein  could 
result  in  an  order  which  would  be  legally  binding  upon 
Braniff  and  Capital  with  respect  to  the  establishment  of 
certain  equipment  interchanges  these  carriers  should  be 
made  formal  parties  to  the  proceeding. 

2.  That  the  third  (3)  possible  equipment  interchange 
combination  to  be  investigated  is  unduly  restricted  and 
should  provide  for  service  east  of  Chicago  with  other  car¬ 
riers  in  addition  to  Capital  in  the  same  manner  as  pro¬ 
vided  in  the  fourth  (4)  combination. 

3.  That  from  the  language  “to  Denver”  in  paragraph 
10  it  is  questionable  whether  the  Board  could  authorize 
and  order  Continental  to  provide  service  from  Chicago 
and  points  east  thereof  through  Denver  and  beyond  to 
the  west  coast  as  part  of  any  equipment  interchange  com¬ 
bination  east  of  Denver  and  the  route  extensions  applied 
for  by  that  carrier  west  of  Denver,  and  that  paragraph 
10  should  be  amended  so  that  Continental  may  not  be 
unduly  restricted  with  respect  to  any  service  to  and  from 
Denver  and  points  west  thereof  which  may  be  awarded 
to  that  carrier  in  this  proceeding. 

4.  That  there  are  no  applications  in  this  proceeding 
proposing  new  and  additional  service  for  Dayton,  Indi¬ 
anapolis,  Idaho  Falls,  and  Rochester;  that  none  of  these 
cities  has  a  property,  financial,  or  other  interest  in  the 
subject  matter  of  this  proceeding  which  cannot  be  ade¬ 
quately  represented  by  existing  parties. 

5.  That  the  requested  intervention  of  Delta  is  directed 
to  an  issue  which  was  not  included  in  this  proceeding. 

6.  That  by  consolidating  Continental  Js  applications  in 
Dockets  Nos.  3268  and  5977  in  this  proceeding,  and  by 
making  Capital  a  formal  party  herein,  the  petitions  of 
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these  carriers  for  leave  to  intervene  become  moot. 

441  7.  That  the  Air  Line  Pilots  Association,  Inter¬ 

national;  Frontier  Airlines,  Inc.;  City  and  Connty 
of  Denver;  Denver  Chamber  of  Commerce;  City  of  Oak¬ 
land;  Oakland  Chamber  of  Commerce;  Mayor  and  Board 
of  Commissioner  Salt  Lake  City;  Utah  State  Aeronautics 
Commission;  Salt  Lake  City  Chamber  of  Commerce;  City 
and  County  of  San  Francisco;  and  the  Postmaster  Gen¬ 
eral  recite  facts  indicating  that  they  have  a  property, 
financial  or  other  substantial  interest  in  the  subject  mat¬ 
ter  of  the  proceeding  which  may  not  be  adequately  rep¬ 
resented  by  existing  parties,  and  that  the  granting  of 
their  petitions  will  not  unduly  broaden  the  issues  or  delay 
the  proceeding. 

Accordingly,  IT  IS  ORDERED: 

\ 

1.  That  paragraph  10  of  the  directory  portion  of  order 
No.  E-7615  be  amended  in  its  entirety  to  read  as  follows : 

“10.  A.  That  an  investigation  is  requested  in  Docket 
No.  5974  be  and  is  hereby  instituted  to  determine: 

(a)  Whether  the  public  convenience  and  necessity  re¬ 
quire  the  establishment  of  through  service  to  and  from 
Denver  and  points  west  thereof  which  may  be  awarded 
to  Continental  in  this  proceeding  by  the  following  possible 
equipment  interchange  combinations: 

(1)  Continental-T  W  A  via  Kansas  City  to  points  east 
thereof  on  TWA’s  routes; 

(2)  Continental-Braniff  via  Kansas  City  for  Denver- 
Chicago  service; 

(3)  Continental  via  Chicago  for  Denver-Chicago  to  the 
east  service  with  Capital,  American,  or  other  carriers 
operating  east  of  Chicago; 

(4)  Continental-Braniff  via  Kansas  City  and  Chicago 
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for  Denver-Chicago  to  the  east  service  with  Capital, 
American,  or  other  carriers  operating  east  of  Chicago; 

(b)  The  terms  and  conditions  tinder  which  such  through 
service  shall  be  operated;  and  (c)  whether  the  Board  shall 
order  or  direct,  pursuant  to  section  1002 (i)  of  the  Act, 
the  establishment  of  such  through  service. 

B.  That  Braniff  Airways,  Inc.,  and  Capital  Airlines, 
Inc.,  be  and  they  hereby  are  made  parties  to  the  pro¬ 
ceeding.” 

2.  That  the  petitions  for  leave  to  intervene  filed  by  the 

Dayton  Chamber  of  Commerce,  Indianapolis  Cham- 
442  ber  of  Commerce,  Chamber  of  Commerce  of  the 
City  of  Idaho  Falls,  Rochester  Chamber  of  Com¬ 
merce,  and  Delta  Air  Lines,  Inc.,  be  and  they  hereby 
are  denied. 

3.  That  the  petitions  for  leave  to  intervene  filed  by 
Continental  Air  Lines,  Inc.,  and  Capital  Airlines,  Inc.,  be 
and  they  hereby  are  dismissed. 

4.  That  the  petitions  of  the  Air  Line  Pilots  Associa¬ 
tion,  International;  Frontier  Airlines,  Inc.;  City  and 
County  of  Denver;  the  Denver  Chamber  of  Commerce; 
City  of  Oakland;  Oakland  Chamber  of  Commerce;  Mayor 
and  Board  of  Commissioners,  Salt  Lake  City;  Utah  State 
Aeronautics  Commission,  Salt  Lake  City  Chamber  of 
Commerce;  City  and  County  of  San  Francisco;  and  the 
Postmaster  General  be  and  they  hereby  are  granted. 

By  the  Civil  Aeronautics  Board: 

|/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


•  •  •  • 


(SEAL) 


(Tr.  486) 
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485  Order  No.  E-8045 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
,at  its  office  in  Washington,  D.  C., 
on  the  19th  day  of  January,  1954. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC. 

to  include  Denver,  Colo.,  as  an  intermediate 
point  on  route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 

Docket  No.  1841  et  al. 

ORDER  GRANTING  AND  DENYING  PETITIONS 
FOR  LEAVE  TO  INTERVENE  AND 
•  AMENDING  ORDER 

Petitions  for  leave  to  intervene  in  the  above-entitled 
proceeding  have  been  filed  with  the  Board  by  Eastern 
Air  Lines,  Inc.,  City  of  Kansas  City,  the  City  of  Idaho 
Falls,  City  of  Pocatello  and  the  Chamber  of  Commerce  of 
Pocatello,  and  the  Minneapolis-St.  Paul  Metropolitan  Air¬ 
ports  Commission,  pursuant  to  Rule  15  of  the  Board’s 
Rules  of  Practice. 

By  order  No.  E-7987,  adopted  December  22,  1953,  the 
Board,  among  other  .things,  denied  the  petitions  of  the 
Dayton  Chamber  of  Commerce,  Indianapolis  Chamber  of 
Commerce,  Chamber  of  Commerce  of  the  City  of  Idaho 
Falls,  and  the  Rochester  Chamber  of  Commerce  for  leave 
to  intervene  in  this  proceeding.  As  the  order  relates  to 
these  petitions  it  states  that  there  are  no  applications  in 
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this  proceeding  proposing  new  and  additional  service  for 
these  cities. 

The  Board  recognizes  that  there  are  certain  applica¬ 
tions  consolidated  into  the  proceeding  which,  if  granted, 
wonld  make  possible  improved  service  between  Denver 
on  the  one  hand  and  the  aforementioned  cities  on  the 
other  as  well  as  other  points  on  the  systems  of  the  car¬ 
rier  applicants.  However,  the  Board  finds: 

1.  That  in  the  interest  of  keeping  the  proceeding 
within  reasonable  bounds  formal  interventions  should  be 
granted  only  to  those  cities  (and  organizations  repre¬ 
senting  them)  which  will  be  directly  affected  by  the  ronte 
extensions  that  may  be  authorized  in  this  proceeding. 

2.  That  the  City  of  Kansas  City  represents  .the  inter¬ 
est  of  a  city  that  will  be  so  affected. 

3.  That  the  remaining  aforementioned  cities  and  civic 
organizations  do  not  represent  cities  which  will  be  so 
affected,  but  cities  whose  interest  in  this  proceeding  can 
be  adequately  protected  by  their  participation  in  accord¬ 
ance  with  the  provisions  of  Rule  14  of  the  Boards  Rules 

of  Practice. 

487  4.  That  the  petitions  for  leave  to  intervene  filed 

by  the  City  of  Idaho  Falls,  City  of  Pocatello  and 
the  Chamber  of  Commerce  of  Pocatello,  and  the  Minne- 
apolis-St.  Paul  Metropolitan  Airports  Commission  should 
be  denied. 

5.  iThat  order  No.  E-7987  insofar  as  it  denied  the 
interventions  sought  by  the  Dayton  Chamber  of  Com¬ 
merce,  Indianapolis  Chamber  of  Commerce,  Chamber  of 
Commerce  of  the  City  of  Idaho  Falls,  and  the  Rochester 
Chamber  of  Commerce  should  be  modified  to  conform 
with  the  findings  hereinabove  set  forth  in  paragraph  1. 

6.  That  Eastern  Air  Lines,  Inc.,  has  an  interest  suf¬ 
ficient  to  permit  formal  intervention  and  that  such  inter- 
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vention  will  be  conducive  to  the  ends  of  justice  and  will 
not  unduly  impede  the  conduct  of  the  Board’s  business. 

Therefore,  IT  IS  ORDERED: 

1.  That  Eastern  Air  Lines,  Inc.,  and  the  City  of  Kan¬ 
sas  City  be  and  they  are  hereby  granted  leave  <to  inter¬ 
vene  in  the  above-entitled  proceding. 

2.  That  the  remaining  petitions  for  leave  to  intervene 
filed  by  the  City  of  Idaho  Falls,  City  of  Pocatello  and  the 
Chamber  of  Commerce  of  Pocatello,  and  the  Minneapolis- 
St.  Paul  Metropolitan  Airports  Commission  be  and  they 
are  hereby  denied. 

3.  That  paragraph  4  of  the  findings  portion  of  order 
No.  E-7987  be  and  hereby  is  amended  in  its  entirety  to 
read  as  follows: 

“4.  That  in  the  interest  of  keeping  the  proceeding 
within  reasonable  bounds  formal  interventions  of  cities, 
civic  organizations,  and  other  public  bodies  shall  be 
limited  only  to  those  cities  directly  affected  by  their 
designation  as  termini  or  intermediate  points  on  new 
route  extentions  that  may  be  authorized  in  this  proceed¬ 
ing,  and  that  the  Dayton  Chamber  of  Commerce,  Indian¬ 
apolis  Chamber  of  Commerce,  Chamber  of  Commerce  of 
the  City  of  Idaho  Falls,  and  the  Rochester  Chamber  of 
Commerce  do  not  represent  interests  of  cities  which  will 

be  so  affected.” 

By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(SEAL) 

•  •  •  • 
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499  Order  No.  E-8090 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 

at  its  office  in  Washington,  D.  C. 
on  the  9th  day  of  February,  1954. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC. 

to  include  Denver,  Colorado,  as  an  intermediate 
point  on  route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 
Docket  No.  1841  et  al. 

ORDER  GRANTING  LEAVE  TO  INTERVENE 

The  San  Francisco  Chamber  of  Commerce  having  filed 
a  petition  for  leave  to  intervene  in  the  above-entitled  pro¬ 
ceeding,  and 

The  Board  finding  that  the  said  petition  recites  facts 
indicating  that  the  petitioner  has  a  property,  financial 
or  other  substantial  interest  in  the  subject  matter  of  the 
proceeding  which  may  not  be  adequately  represented  by 
existing  parties  and  that  the  granting  of  said  petition 
will  not  unduly  broaden  the  issues  or  delay  the  pro¬ 
ceeding; 

IT  IS  ORDERED :  That  the  petition  of  the  San  Fran¬ 
cisco  Chamber  of  Commerce  for  leave  to  intervene  in  the 
above-entitled  proceeding  be  and  it  is  hereby  granted. 

By  .the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

•  •  •  • 


(SEAL) 
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503  CIVIL  AERONAUTICS  BOARD 

Washington  25 

January  20,  1954 
RE:  DENVER  SERVICE  CASE 
Docket  No.  1841  et  aL 
NOTICE  TO  ALL  PARTIES : 

On  Friday,  January  15,  1954,  an  informal  conference 
was  held  at  1 :00  p.m.,  in  room  2070,  Temporary  Building 
No.  5,  16th  Street  and  Constitution  Ave.,  N.W.,  Washing¬ 
ton,  D.  C.,  for  the  purpose  of  discussing  certain  requests 
for  evidence.  Counsel  for  the  following  parties  appeared : 
American  Airlines,  Braniff  Airways,  Capital  Airlines, 
Continental  Air  Lines,  North  American  Air  Lines  Sys¬ 
tem,  Trans  World  Airlines,  United  Air  Lines,  Western 
Air  Lines,  Office  of  Compliance,  and  Bureau  of  Air 
Operations. 

Bureau  Counsel  distributed  a  draft  of  proposed  revi¬ 
sions  to  his  request  for  evidence  submitted  November 
20,  1953.  His  request  as  modified  has  been  reproduced 
and  is  attached  hereto  in  its  entirety  to  reflect  the  dis¬ 
cussions  and  agreement  of  the  parties  at  the  conference. 
In  the  Examiner’s  opinion,  the  data  requested  is  relevant 
to  the  issues  in  this  proceeding,  is  reasonable  in  scope, 
and  should  be  honored.  Therefore,  pursuant  to  the  au¬ 
thority  conferred  by  Rule  23  of  the  Boards  Rules  of 
Practice,  the  undersigned  hereby  directs  that  insofar  as 
possible  all  carrier  parties  to  the  proceeding  are  to  sub¬ 
mit  in  exhibit  form  the  information  sought  by  Bureau 
Counsel  as  set  forth  in  the  request  attached  hereto.  Fur¬ 
ther  procedural  steps  are  changed  as  follows: 


Initial  exhibits  - March  1,  1954 

Rebuttal  exhibits  - April  12,  1954 

First  session  of  hearing  at  Denver _ April  19,  1954 
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Second  session  of  hearing  at  Washington — 

approximately  _ -May  4,  1954 

504  On  January  7,  1954,  counsel  for  Continental 
addressed  a  letter  to  the  Examiner  for  the  pur¬ 
pose  of  advising  all  parties  that  through  inadvertence 
Oakland  was  omitted  as  a  co-terminal  with  San  Fran¬ 
cisco  in  its  application  in  Docket  No.  5977,  which  is  con¬ 
solidated  into  this  proceeding.  It  is  Continental’s  posi¬ 
tion  that  in  view  of  the  scope  of  the  case  as  presently 
constituted,  and  paragraph  4  of  its  application  in  Docket 
No.  5977,  it  can  be  authorized  as  a  result  of  this  pro¬ 
ceeding  to  provide  service  to  Oakland  as  well  as  to  San 
Francisco,  and  that  all  parties  are  notified  by  copies  of 
this  letter  that  Continental  shall  use  in  its  exhibits  traffic 
and  economic  data  for  Oakland  as  well  as  San  Francisco 
and  that  it  is  applying  for  authority  to  serve  Oakland  as 
a  co-terminal  with  San  Francisco. 

By  letter  dated  January  14,  1954,  with  copies  to  all 
parties,  United  objects  to  this  procedure  on  the  ground 
that  Continental’s  request  is  in  effect  a  late-filed  amend¬ 
ment  and  asks  -that  it  be  denied. 

Considering  the  fact  that  Oakland  is  in  issue  in  this 
proceeding  as  a  co-terminal  with  San  Francisco,  the 
proximity  of  these  points  to  each  other,  that  other  car¬ 
riers  serve  both  of  them,  and  Continental’s  prayer  for 
general  relief,  it  appears  that  Continental’s  application 
as  it  now  stands  is  sufficient  for  it  to  be  authorized  to 
serve  Oakland.  Accordingly,  Continental  will  be  per¬ 
mitted  <to  submit  traffic  and  economic  data  for  Oakland 
as  well  as  San  Francisco  in  support  of  its  application 
in  Docket  No.  5977. 

At  the  conference  counsel  for  the  North  American 
Group  sought  to  have  stipulated  and  agreed  that  the 
entire  record  in  the  compliance  proceeding  in  Docket  No. 
6000  be  incorporated  into  and  considered  a  part  of  this 
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proceeding.  It  was  agreed  that  counsel  for  North  Amer¬ 
ican,  within  5  days,  would  send  to  counsel  for  the 
505  other  parties  a  draft  of  a  proposed  stipulation  and 
that  within  6  days  by  mailing  date  they  would 
advise  North  American  and  the  Examiner  whether  it  was 
acceptable. 


Attachment 

506 


/s/  Ferdinand  D.  Moran 
Ferdinand  D.  Moran 
Hearing  Examiner 


•  •  • 


j Request  for  Evidence  as  Revised 

In  addition  to  the  usual  information  required  to  prove 
citizenship  and  fitness  and  ability,  the  parties  are  re¬ 
quested  to  submit  the  following  information  in  the  form 
of  exhibits  with  full  explanatory  statements: 

1.  The  form  of  the  certificate  sought,  indicating  in 
particular : 

a.  The  linear  route  description 

b.  !The  terms,  conditions,  and  limitations  suggested 

2.  All  improvements  contemplated  in  existing  services 
and  routings  available  for  the  transportation  of  mail, 
express,  freight  and  passengers,  including  a  comparison 
of  presently  existing  and  proposed  flight  schedules. 

3.  The  number  and  type  of  aircraft  to  be  utilized  in 
the  proposed  operation.  • 

4.  The  changes,  if  any,  contemplated  in  the  present 
fare  structure. 


5.  Submit  estimates  of  the  items  listed  below,  assum¬ 
ing  that  the  proposed  alterations,  amendments  or  modi- 


55 


(Tr.  507) 

fications  had  'been  in  effect  during  the  year  ended  Decem¬ 
ber  31,  1953,  or  1954,  at  the  option  of  the  carrier.  Such 
estimates  should  relate  to  those  portions  of  the  route  or 
routes  to  be  benefited  by  the  proposed  alterations, 
amendments  or  modifications.  That  is,  the  estimates 
should  show,  for  example,  the  additional  plane-miles  that 
would  have  been  scheduled  during  each  of  the  four  quar¬ 
ters  of  the  year  ended  December  31,  1953,  or  1954, 
507  had  the  proposed  alteration,  amendment  or  modi¬ 
fication  been  in  effect.  Submit  these  estimates  on 
a  quarterly  basis  with  sufficient  explanatory  detail  to 
show  the  bases  for  the  estimates  and  permit  reconstruc¬ 
tion  of  the  estimates  from  the  basic  data. 

a.  Plane-miles  scheduled 

b.  Revenue  plane-miles  flown 

c.  Available  seat-miles 

d.  'Revenue  passenger  miles 

e.  Available  ton-miles 

f.  Revenue  ton-miles  of  mail,  express,  and  freight 

g.  Revenue  derived  from  traffic  estimated  in  (d)  and 

(f)  above,  specifying  the  revenues  applicable  to  each  class 
of  traffic. 

6.  Show  what  portion  of  the  estimated  additional  traf¬ 
fic  and  revenue  represented  new  traffic  and  revenue  gen¬ 
erated  by  the  improvements  in  service  or  new  services 
contemplated  by  the  proposed  alterations,  amendments 
or  modifications,  and  what  portion  represented  traffic  and 
revenue  diverted  from  available  routings  of  other  pres¬ 
ently  certificated  carriers.  Include  a  detailed  and  com¬ 
plete  explanation  of  the  methods  used  in  arriving  at  the 
estimates. 

7.  Furnish  an  estimate  by  C.A.B.  control  accounts  of 
the  additional  operating  expenses  that  would  have  been 
incurred  had  the  proposed  services  been  operated  dur¬ 
ing  the  year  ended  December  31, 1953,  or  1954.  Set  forth 


56 


(Tr.  508) 

the  bases  for  the  estimates  and  methods  of  estimating, 
including  projections  of  system  overhead,  in  sufficient  de¬ 
tail  to  permit  reconstruction  of  the  estimates  from  the 
basic  data. 

508  8.  Describe  in  detail  the  number  of  additional 

employees  by  class  of  employee  which  the  proposed 
service  would  have  entailed  during  the  year  ended  De¬ 
cember  31,  1953,  or  1954. 

9.  Furnish  an  estimate  of  the  additional  property 
units,  if  any,  which  will  be  required  if  the  proposed 
service  is  authorized. 

10.  Estimate  the  extension  and  development  and  pre¬ 
operating  expense  which  will  be  incurred  if  the  proposed 
service  is  authorized.  Show  the  amount  of  such  expense 
which  will  be  claimed  for  rate-making  purposes  if  the 
proposed  service  is  authorized. 

11.  Describe  in  full  the  plans  for  obtaining  additional 
capital,  if  any  is  required,  for  -the  proposed  operation. 

12.  Furnish  the  data  described  below  for  March  and 
September,  1953,  for  each  4-engine  flight  serving  any 
two  of  the  following  cities:  Chicago,  Kansas  City,  Den¬ 
ver,  Salt  Lake  City,  San  Francisco,  and  Los  Angeles 
(except  local  turn-around  flights  between  the  two  latter 
cities).  Also  furnish  the  data  described  below  for  each 
2-engine  flight  serving  Salt  Lake  City  and  Denver,  on 
the  one  hand,  and  one  or  more  of  the  above-named  cities, 
on  the  other,  and  for  each  flight  (4-engine  and  2-engine) 
serving  Kansas  City  in  an  east-west  direction.1 

a.  Flight  number. 

b.  Type  of  equipment 

c.  Number  of  times  operated 


1  Data  with  respect  to  Continentafs  DC-8  operations  between 
Denver  and  Kansas  City  need  not  be  furnished. 
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d.  Total  number  of  revenue  passengers  on  board  be¬ 
tween  each  consecutive  pair  of  cities  served  by  the  flight. 

e.  Total  weight  of  mail  on  board  between  each  con¬ 
secutive  pair  of  cities  served  by  the  flight 

f.  Total  weight  of  express  and  freight  on  board  be¬ 
tween  each  consecutive  pair  of  cities  served  by  the  flight. 

g.  Total  available  seats  offered  between  each  consecu¬ 
tive  pair  of  cities  served  by  the  flight. 

h.  Weight  load  factors  between  each  consecutive  pair 
of  cities  served  by  the  flight 

13.  Estimates  of  diversion  are  to  be  submitted  on  the 
assumption  that  the  route  changes  proposed  had  been  in 
effect  for  the  year  ended  December  31,  1953,  or  1954,  in¬ 
cluding  a  detailed  and  complete  explanation  of  the  methods 
used  in  arriving  at  the  estimates. 

512 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

In  the  matter  of  the  joint  application  of  the 
CITY  OF  RENO,  NEVADA 
and  the 

RENO  CHAMBER  OF  COMMERCE 

pursuant  to  section  401(h)  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  for  additional  air  service  to  Reno, 
Nevada. 


Docket  No.  6527 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC. 

to  include  Denver,  Colorado  as  an  intermediate  point 
on  Route  No.  2,  known  as  the 
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DENVER  SERVICE  CASE 


Docket  No.  1841,  et  al. 

JOINT  APPLICATION  OF  THE  CITY  OF  RENO, 
NEVADA  AND  THE  RENO  CHAMBER  OF  COM¬ 
MERCE  FOR  THE  CERTIFICATION  OF  ADDI¬ 
TIONAL  AIR  TRANSPORTATION  SERVICE  TO 
THE  CITY  OF  RENO,  NEVADA,  PURSUANT  TO 
SECTION  401(h)  OF  THE  CIVIL  AERONAUTICS 
ACT  OF  1938,  AS  AMENDED 

and 

JOINT  MOTION  OF  THE  CITY  OF  RENO,  NEVADA 
AND  THE  RENO  CHAMBER  OF  COMMERCE  FOR 
THE  CONSOLIDATION  OF  THE  FOREGOING 
JOINT  APPLICATION  WITH  THE  DENVER  SERV¬ 
ICE  CASE ,  DOCKET  NO.  1841,  ET  AL.,  FOR  HEAR¬ 
ING  AND  DECISION 

Communications  with  respect  to  this  Joint  Application 
and  Joint  Motion  should  be  directed  to: 

Francis  R.  Smith,  Mayor 
City  of  Reno 
City  Hall 
Reno,  Nevada 

William  Brassard,  General  Manager 

Reno  Chamber  of  Commerce 

Washoe  County  Library  Building 

Reno,  Nevada 

Harry  E.  Karst 

342  No.  Hobart  Blvd. 

Los  Angeles  4,  California 


Dated:  January  28,  1954 
513 
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JOINT  APPLICATION  AND  JOINT  MOTION  OF 
TEE  CITY  OF  RENO ,  NEVADA  AND  TEE  RENO 
CE AMBER  OF  COMMERCE. 

The  City  of  Reno,  Nevada  and  the  Reno  Chamber  of 
Commerce  (hereinafter  referred  to  as  “Applicants”) 
jointly  apply  to  the  Civil  Aeronautics  Board,  pursuant 
to  the  provisions  of  section  401'(h)  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  for  the  amendment  of 
the  certificate  or  certificates  of  public  convenience  and 
necessity  of  one  or  more  of  the  certificated  air  carriers 
which  are  party-applicants  to  the  Denver  Service  Case , 
Docket  No.  1841,  et  al.,  so  as  to  add  the  City  of  Reno, 
Nevada  as  an  intermediate  point  between  Denver  and/or 
Salt  Lake  City,  on  the  one  hand,  and  San  Francisco- 
Oakland,  on  the  other  hand.  The  carriers  which  are 
parties  to  the  said  Denver  Service  Case  and  which  pro¬ 
pose  additional  airline  service  between  Denver  and/or 
Salt  Lake  City  and  San  Francisco-Oakland,  overflying 
the  City  of  Reno,  are  American  Airlines,  Inc.,  Continen¬ 
tal  Air  Lines,  Inc.,  Trans  World  Airlines,  Inc.,  and  West¬ 
ern  Air  Lines,  Inc.  Applicants  also  respectfully  move  the 

Civil  Aeronautics  Board  to  consolidate  the  above  appli¬ 
cation  with  the  Denver  Service  Case ,  Docket  No.  1841, 
et  al.,  for  hearing  and  decision.  In  support  of  such 
application  and  motion,  Applicants  show  the  Board  as 
follows : 

514 

L 

Applicants  had  no  knowledge  of  the  existence  of  the 
proceeding  now  identified  as  the  Denver  Service  Case, 
Docket  No.  1841,  et  al.,  until  late  in  December  1953.  Ap¬ 
plicants  have,  since  becoming  acquainted  with  the  issues 
and  the  precise  scope  of  such  proceeding,  moved  with 
expedition  to  procure  the  necessary  authority  to  file 
this,  their  joint  application  and  motion. 
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The  Board  has  heretofore  consolidated  in  the  Denver 
Service  Case  by  various  orders  (Serial  No.  E-7615,  Au¬ 
gust  6,  1953;  Serial  No.  E-7879,  November  6,  1953)  ap¬ 
plications  filed  with  the  Board  by  American  Airlines, 
Inc.  (“American”),1  Continental  Air  Lines,  Inc.  (“Con¬ 
tinental”),2  Trans  World  Airlines,  Inc.  (“TWA”),5  and 
Western  Air  Lines,  Inc.  (“Western”),4  all  of  which  pro¬ 
pose  service  between  Denver  and/or  Salt  Lake  City  and 
San  Francisco-Oakland.  Reno  is  at  the  present  time  cer¬ 
tificated  for  only  one  trunkline  air  service  in  an  east- 
west  direction  and  that  on  United  Air  Line’s  transcon¬ 
tinental  Route  No.  1.  Applicants  are  prepared  to  prove 
that  the  air  traffic  potential  of  the  area  justifies  and 
requires  the  certification  of  additional  east-west  service. 

n. 

Any  one  of  the  abovementioned  four  carriers  could 
provide  Reno  with  air  service  on  the  route  it  proposes 
in  the  Denver  Service  Case  with  but  little  additional 
mileage.  American  and  TWA  have  applied  for  a  direct 
routing  between  Denver  and  San  Francisco-Oakland. 
The  nonstop  routing  between  such  points  measures  956 


1  American  in  Docket  No.  5966  requests  amendment  of  its  cer¬ 
tificates  for  Routes  7  and  25  so  as  to  extend  both  routes  from 
Chicago  to  San  Francisco-Oakland  via  Denver. 

2  Continental’s  application  in  Docket  No.  5977  seeks  the  exten¬ 
sion  of  Route  No.  29  from  Denver  to  San  Francisco-Oakland  via 
Salt  Lake  City. 

*  Trans  World’s  application  (Docket  No.  1841)  requests,  inter 
alia,  the  amendment  of  the  certificate  for  Route  No.  2  so  as  to 
extend  such  route  beyond  Kansas  City  and  Chicago  to  Denver  and 
San  Francisco-Oakland. 

4  Western’s  application  in  Docket  No.  5952  seeks  an  extension  of 
Route  No.  35  from  Denver  to  San  Francisco-Oakland  via  Salt  Lake 
City. 
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miles.8  The  addition  of  Reno  to  Denver-San  Fran- 
515  cisco  flights  would  increase  the  one-way  mileage 
to  982,  an  increase  of  bnt  26  miles  or  only  2.7  per 

cent 

Western  and  Continental  have  applied  for  extensions 
from  Denver  to  San  Francisco-Oakland  via  Salt  Lake 
City.  The  direct  nonstop  distance  between  Salt  Lake 
City  and  San  Francisco  is  600  miles.  Either  Western 
or  Continental  conld  provide  service  to  Reno  on  such 
operations  by  the  addition  of  bnt  15  miles,  or  an  increase 
of  only  2.5  per  cent  in  flight  mileage.  As  a  practical 
matter,  the  airway  routing  between  either  Denver  or 
Salt  Lake  City  and  San  Francisco-Oakland  passes  di¬ 
rectly  through  Reno,  and  the  possibility  that  flights  op¬ 
erated  by  American,  'l'WA,  Western  or  Continental  be¬ 
tween  these  termini  would  require  additional  mileage  in 

order  to  serve  Reno  is  remote. 

m. 

The  Board  in  its  Order  Serial  No.  E-7879  of  Novem¬ 
ber  6,  1953  in  the  Denver  Service  Case,  in  reconsidering 
the  question  of  whether  Salt  Lake  City  should  be  in¬ 
cluded  in  the  proceeding,  stated  that 
“.  .  .  we  conclude  that  as  a  matter  of  policy  we  should 
amend  our  previous  order  No.  E-7615  to  include  the 
issue  of  additional  service  to  Salt  Lake  City.  Applica¬ 
tions  already  consolidated  herein  propose  service  be¬ 
tween  Denver  and  San  Francisco/Oakland  which  would 
pass  within  close  proximity  to  Salt  Lake  City.  It  ap¬ 
pears  that  the  inclusion  of  Salt  Lake  City  would  not 
inject  substantial  questions  of  new  service  to  points  not 
on  a  Denver  east-west  route  and,  in  our  opinion,  the 
issue  of  east-west  service  to  Salt  Lake  City  can  be  ad- 


5  All  mileage  calculations  used  herein  are  based  upon  distances 
to  the  San  Francisco  Airport 
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vantageonsly  and  expeditiously  determined  in  this  pro¬ 
ceeding  without  unduly  delaying  or  expanding  the  scope 
of  the  case.  Accordingly,  we  find  that  consolidation  of 
Western’s  proposal  to  serve  Salt  Lake  City  would  be 
conducive  to  the  proper  dispatch  of  the  Board’s  business 
and  the  ends  of  justice  .  . 

The  situation  presented  by  the  joint  application  of  the 
City  of  Reno  and  the  Reno  Chamber  of  Commerce  is 
precisely  like  that  considered  by  the  Board  at  the  in¬ 
stance  of  Salt  Lake  City:  '(1)  As  demonstrated  in  Sec¬ 
tion  II,  supra,  the  applications  of  American,  Continen¬ 
tal,  TWA  and  Western — already  consolidated  in  the 
Denver  Service  Case — propose  services  between  Denver, 
Salt  Lake  City  and  San  Francisco-Oakland  which  would 
pass  directly  over  Reno.  (2)  The  inclusion  of  the  issue 
of  service  to  Reno  in  this  proceeding  would  not  “inject 
substantial  questions  of  new  service  to  points  not 
516  on  a  Denver  east-west  route”;  the  Board  has  al¬ 
ready  appropriately  restricted  the  issues  of  this 
proceeding  to  east-west  service  through  Denver  by  pro¬ 
viding  that 

.  .  any  authorizations  granted  in  this  proceeding 
will  be  made  subject  to  the  following  conditions:  (1) 
that  Continental  will  not  be  authorized  to  operate  through 
plane  service  .through  Denver  to  or  from  points  south  of 
Denver,  (2)  that  Western  will  not  be  authorized  to  op¬ 
erate  through  plane  service  through  Denver  to  or  from 
points  north  or  east  thereof,  and  !(3)  that  Western  will 
not  be  authorized  to  operate  .through  plane  service,  via 
Salt  Lake  City,  between  San  Francisco  and  points  (other 
than  Denver)  north  or  east  of  Salt  Lake  City.” 

The  applications  of  American  and  TWA,  because  of 
the  nature  of  the  authority  requested  by  such  carriers, 
do  not  require  restrictions  in  order  to  limit  the  service 
which  either  could  provide  if  certificated  between  Denver 
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and  San  Francisco-Oakland.  Applicants  request  no  en¬ 
largement  or  relaxation  of  such  restrictions  as  to  any 
additional  service  which  may  be  certificated  to  Reno  out 
of  this  proceeding,  and  the  grant  of  Applicants’  motion 
to  consolidate  its  application  herein  with  the  Denver 
Service  Case  would  therefore  require  no  modification  of 
existing  restrictions.  (3)  Thus,  the  application  made 
herein  could  be  consolidated  into  the  Denver  case  with¬ 
out  unduly  expanding  the  scope  of  that  proceeding. 

!(4)  Furthermore,  .the  consolidation  of  the  Reno  appli¬ 
cation  would  not  unduly  delay  the  Denver  Service  Case. 

The  procedural  steps  in  that  case  are  now  established  at: 
March  1,  1954,  for  exchange  of  initial  exhibits; 

April  12,  1954,  for  rebuttal  exhibits; 

April  19,  1954,  for  first  hearing  session,  at  Denver; 
and 

May  4,  1954,  for  second  hearing  session,  at  Washing¬ 
ton. 

The  joint  Applicants  will  file  but  one  set  of  exhibits. 
Moreover,  Applicants  stand  ready  and  willing  to  ex¬ 
change  their  direct  exhibits  with  the  parties  on  March 
1,  1954,  and  to  meet  all  other  procedural  dates  as  set 
forth  in  the  foregoing  calendar.  Applicants  will  be  ready 
to  present  their  evidence  at  the  Denver  session  of  the 
hearing,  on  April  19,  1954.  Clearly,  therefore,  Appli¬ 
cants’  motion  should  be  granted  for  the  reasons  that  (1) 
the  issues  presented  thereby  are  wholly  consistent  with 

the  issues  already  present  in  the  case;  (2)  consolidation 
of  the  Reno  application  will  not  delay  the  Board’s  proc¬ 
esses  or  inconvenience  the  parties. 


It  is  also  clear  that  consoliation  of  the  Reno  appli¬ 
cation  would  be  “conducive  to  the  proper  dispatch  of 
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the  Boards  business  and  the  ends  of  justice”.  Had  Ap¬ 
plicants  received  notice  of  the  pendency  of  the  Denver 
Service  Case,  they  would  have  filed  this  application  prior 
to  the  prehearing  conference  date,  and  it  is  believed  that 
the  application  would  have  been  consolidated  in  such 
proceeding  in  due  and  normal  course.  However,  Appli¬ 
cants  did  not  receive  such  information  until  late  in  De¬ 
cember  1953.  It  is  submitted  that  the  relevancy  of  this 
application  to  the  issues  already  present  in  the  Denver 
Service  Case  is  just  as  apparent  today  as  it  was  in  Jan¬ 
uary  1953.  There  can  be  no  doubt  that  the  Denver  Serv¬ 
ice  Case  will  settle  for  many  years  the  air  transportation 
pattern  between  Denver,  Salt  Lake  City  and  San  Fran- 
cisco-Oakland,  as  well  as  the  pattern  between  such  cities 
and  Kansas  City,  Chicago  and  points  east  This  fact  is 
pointed  up  by  the  Board’s  inclusion  in  the  case  of  an  in¬ 
vestigation  of  no  less  than  four  specific  interchange 
propositions  which  would  funnel  the  Denver  gateway 
traffic  through  Chicago  and  Kansas  City  to  the  entire 
eastern  half  of  the  United  States.  While  the  question 
of  regional  service  between  Denver,  Salt  Lake  City,  Reno, 
and  San  Francisco-Oakland  may  not  on  first  examination 
appear  to  be  involved,  in  point  of  actual  fact— and  view¬ 
ing  the  matter  in  the  light  of  present-day  Board  deci¬ 
sions  and  airline  economics — the  decision  of  the  Board 
in  the  Denver  Service  Case  will  effectively  foreclose  con¬ 
sideration  of  the  needs  of  the  Reno  area  for  east-west 
service  to  San  Francisco-Oakland,  Salt  Lake  City,  Den¬ 
ver  and  points  east  thereof  for  years  to  come.  This  ap¬ 
plication  for  additional  east-west  service,  being  just  now 
filed,  will  necessarily  not  be  reached  for  hearing  for 
several  years  if  Applicants’  motion  herein  is  denied. 
Should  the  Board’s  decision  in  the  Denver  Service  Case 
deny  the  applications  of  American,  Continental,  TWA 
and  Western  to  provide  new  services  between  Denver, 
Salt  Lake  City  and  San  Francisco-Oakland,  it  is  clear 
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beyond  doubt  .that  a  later  hearing  on  this  joint  applica¬ 
tion  would  be  a  useless  exercise;  indeed,  absent  a  second 
east-west  carrier  between  Denver  or  Salt  Lake  City  and 
San  Francisco,  this  application  would  provide  little  basis 
for  action  under  section  401(h)  of  the  Act. 

518  It  is  therefore  extremely  important  that  the  east- 
west  air  service  needs  of  the  Beno  area  be  exam¬ 
ined  in  the  Denver  Service  Case ,  in  the  context  of  the 
applications  of  American,  Continental,  TWA  and  West¬ 
ern  to  provide  a  service  competitive  to  that  of  United. 
The  Board  has  indicated,  by  including  on  reconsidera¬ 
tion  the  issue  of  service  to  Salt  Lake  City,  that  it  intends 
to  examine  the  regional  needs  of  this  area,  to  the  extent 
that  such  needs  may  be  met  by  an  east-west  service 
through  Denver.  Beno  is  directly  on-line  such  east-west 
route,  and  has  important  communities  of  interest  with 
Denver,  Salt  Lake  City,  and  the  Bay  Area  which  require 
additional  air  transport  service.  Indeed,  Beno’s  his¬ 
toric  air  travel  to  San  Francisco-Oakland  far  outstrips 
that  between  Salt  Lake  City,  which  the  Board  has  now 
included  in  the  case,  and  the  Bay  Area.  In  addition, 
Beno  has  a  substantial  community  of  interest  with  Den¬ 
ver,  Salt  Lake  City  and  cities  to  the  east,  south  and 
north  thereof  through  the  Denver  and  Salt  Lake  City 
gateways. 

The  Board  cannot  reach  a  complete  and  informed  de¬ 
cision  on  the  actual  needs  of  the  area  now  served  in  an 
east-west  direction  through  the  Denver  gateway  unless 
it  considers  at  the  same  time  the  joint  application  here 
presented.  The  Denver  Service  Case  is  the  logical  and 
proper  forum  for  deciding  this  application;  the  inclusion 
of  such  application  in  the  Denver  Service  Case  would, 
therefore,  be  conducive  to  the  proper  dispatch  of  the 
Board’s  business  and  the  ends  of  justice. 

WHEBEFOBE,  the  City  of  Beno,  Nevada  and  the 
Beno  Chamber  of  Commerce,  joint  applicants  and  mov- 
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ants  herein,  request  and  move  the  Civil  Aeronautics 
Board  to: 

(1)  Amend  the  certificate  or  certificates  of  American 
Airlines,  Inc.,  Continental  Air  Lines,  Inc.,  Trans  World 
Airlines,  Inc.,  and/or  Western  Air  Lines,  Inc.,  pursuant 
to  the  authority  conferred  upon  the  Board  by  section 
401(h)  and  other  applicable  sections  of  ithe  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  so  as  to  add  Reno, 
Nevada  as  an  intermediate  point  between  Denver  and/or 
Salt  Lake  City,  on  the  one  hand,  and  San  Francisco- 
Oakland,  on  the  other  hand; 

519  )(2)  Consolidate  the  foregoing  application,  filed 

pursuant  to  said  section  401(h)  of  the  Civil  Aero¬ 
nautics  Act  by  joint  Applicants,  with  the  Denver  Service 
Case ,  Docket  No.  1841,  et  al.,  for  hearing  and  decision; 
and 


(3)  Grant  Applicants  such  other  and  additional  relief 
as  to  the  Board  may  appear  in  the  public  interest  and 
to  be  required  by  the  public  convenience  and  necessity. 


Respectfully  submitted, 

THE  CITY  OF  RENO,  NEVADA 
RENO  CHAMBER  OF  COMMERCE 


By:  /s/  Harry  E.  Karst 
Harry  E.  Karst 
Authorized  Representative  for 
the  Joint  Applicants 


•  •  •  • 
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525  Order  No.  E-8150 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  'by  the  Civil  Aeronautics  Board  at  its  office 
in  Washington,  D.  C.,  on  the  4th  day  of  March,  1954. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC., 

to  include  Denver,  Colo.,  as  an  intermediate  point  on 
route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 


Docket  No.  1841  et  al. 

ORDER  GRANTING  MOTION  FOR  CONSOLIDATION 

On  January  28,  1954,  the  City  of  Reno,  Nevada,  and 
the  Reno  Chamber  of  Commerce  jointly  filed  an  appli¬ 
cation  in  Docket  No.  6527  for  additional  east-west  air 
transportation  service  to  the  City  of  Reno,  together  with 
a  motion  for  consolidation  of  this  proposal  into  the 
above-entitled  proceeding.  No  answers  in  opposition  to 
the  motion  have  been  filed. 

The  Board,  upon  consideration  of  the  aforementioned 
application  and  motion,  finds  that  the  City  of  Reno  and 
Reno  Chamber  of  Commerce  have  shown  good  cause  for 
not  having  promptly  filed  their  proposal  and  request  for 
consolidation ;  that  applications  already  consolidated  here¬ 
in  propose  service  between  Denver  and  San  Francisco/ 
Oakland  via  Salt  Lake  City  which  would  pass  within 
close  proximity  to  Reno;  that  inclusion  of  the  issue  of 
additional  east-west  service  to  Reno  would  not  inject 
substantial  questions  of  new  service  to  points  not  on  a 
Denver  east-west  route  and  that  this  issue  can  be  ad- 
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vantageously  and  expeditiously  determined  in  this  pro¬ 
ceeding  -without  unduly  delaying  or  expanding  the  scope 
of  the  case;  that  consolidation  of  'this  application  would 
be  conducive  to  the  proper  dispatch  of  the  Board’s  busi¬ 
ness  and  the  ends  of  justice  and  that  the  motion  should 
be  granted. 

Accordingly,  IT  IS  ORDERED:  That  the  joint  appli¬ 
cation  of  the  City  of  Reno  and  .the  Reno  Chamber  of 
Commerce  in  Docket  No.  6527  be  and  it  is  hereby  con¬ 
solidated  for  hearing  and  decision  in  this  proceeding. 
By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(SEAL) 

•  •  •  • 

534 

CIVIL  AERONAUTICS  BOARD 
Washington  25 

•  April  6,  1954 

RE:  DENVER  SERVICE  CASE,  DOCKET  NO.  1841 

ET  AL. 

NOTICE  TO  ALL  PARTIES: 

In  response  to  the  request  of  counsel  for  Continental 
Air  Lines,  dates  for  further  procedural  steps  in  the 
above-entitled  proceeding  have  been  changed  as  follows: 

Rebuttal  exhibits  _  May  4,  1954 

First  session  of  hearing  at  Denver _ May  18,  1954 

Second  session  at  Washington  _  June  1,  1954' 

/s/  Ferdinand  D.  Moran 

Ferdinand  D.  Moran  .  . 
Hearing  Examiner 
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UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 


DENVER  SERVICE  CASE 
DOCKET  NO.  1841  ET  AL. 


NOTICE  OF  HEARING 


Notice  is  hereby  given  that  a  hearing  in  the  above- 
entitled  proceeding  is  assigned  to  be  held  on  May  18, 
1954,  at  10:00  a.m.,  in  the  Circuit  Court  of  Appeals 
Court  Room,  second  floor,  Post  Office  Building,  18th  and 
Stout  Streets,  Denver,  Colorado,  before  Examiner  Ferdi¬ 
nand  D.  Moran,  and  is  to  'be  recessed  for  further  hearing 
on  June  1,  1954,  at  10:00  a.m.,  in  Conference  Room  A, 
Departmental  Auditorium,  Constitution  Avenue  between 
12th  and  14th  Streets,  N.W.^  Washington,  D.  C. 

Dated  at  Washington,  D.  C.,  April  6,  1954. 

/s/  Francis  W.  Brown 
Francis  W.  Brown 
Chief  Examiner 


(SEAL) 
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543 

CIVIL  AERONAUTICS  BOARD 
Washington  25 

April  13,  1954 

RE:  DENVER  SERVICE  CASE,  DOCKET  NO.  1841 

ET  AL. 

NOTICE  TO  ALL  PARTIES: 

In  my  previous  notice  of  April  6,  1954,  to  all  parties 
May  4  was  inadvertently  assigned  as  the  time  for  ex¬ 
changing  rebuttal  exhibits  in  the  above-entitled  proceed¬ 
ing.  The  correct  date  for  this  procedural  step  is  May 
14,  1954. 

/s/  Ferdinand  D.  Moran 
Ferdinand  D.  Moran 
Hearing  Examiner 

•  •  «  • 

551 

Received  Docket  Section  April  29,  2:14  p.m.,  1954, 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC.* 

to  include  Denver,  Colo.,  as  an  intermediate  point  on 
Route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 

Docket  No.  1841,  et  al 

MOTION  FOR  RECONSIDERATION  AND  AMEND¬ 
MENT  OF  ORDER  NO.  E-7615 

Communications  with  respect  to  this  Motion  should 
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be  sent  to:  - 

Hardy  K.  Maclay 
1317  F  Street,  N.  W. 

Washington,  D.  C. 

William  C.  Bnrt 
Koteen  &  Bnrt 
836  Wyatt  Building 
Washington,  D.  €. 

Attorneys  for 

North  American  Airlines,  Inc. 

Trans  National  Air  Lines,  Inc. 

Trans  American  Airways,  Inc. 

North  American  Aircoach  System,  Inc. 

Republic  Air  Coach  System 
California  Aircraft  Company 
Twentieth  Century  Aircraft  Company 

April  29, 1954 

•  •  •  • 

552 

1.  On  April  3,  1953,  the  North  American  applicants 
(hereinafter  called  North  American)  filed  for  a  certifi¬ 
cate  of  public  convenience  and  necessity  for  various 
routes  including  the  following: 

Route  No.  3 — Between  (1)  the  terminal  point  San 
Francisco,  California;  (2)  the  following  intermediate 
points:  Los  Angeles,  California;  Oklahoma  City,  Okla¬ 
homa;  Tulsa,  Oklahoma;  St.  Louis,  Missouri;  Chicago, 
Illinois ;  Philadelphia,  Pennsylvania;  and  (3)  the  termi¬ 
nal  point,  New  York,  New  York. 

Route  No.  4 — Between  (1)  the  terminal  point,  San 
Francisco,  California;  (2)  the  following  intermediate 
points:  Los  Angeles,  California;  Denver,  Colorado;  Kan¬ 
sas  City,  Missouri;  St.  Louis,  Missouri;  Chicago,  Illinois; 
Detroit,  Michigan;  Cleveland,  Ohio;  Pittsburgh,  Penn- 
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sylvania;  and  (3)  the  terminal  point.  New  York,  New 
York. 

2.  On  July  14,  1953,  the  Board  issued  Order  No.  E- 
7559,  which  consolidated  with  the  New  York-Chicago 
Service  Case  (Docket  No.  986,  et  aL)  that  portion  of 
North  American’s  application  seeking  a  certificate  of 
public  convenience  and  necessity  (a)  between  Chicago, 
Illinois,  Philadelphia,  Pennsylvania,  and  New  York,  New 
York,  and  (b)  between  Chicago,  Illinois,  Detroit,  Mich¬ 
igan,  Cleveland,  Ohio,  Pittsburgh,  Pennsylvania,  and 
New  York,  New  York. 

3.  On  August  6,  1953,  the  Board  issued  Order  No.  E- 
7615  which  consolidated  with  the  Denver  Service  Case , 
Docket  No.  1841,  et  al,  that  portion  of  North  American’s 
application  seeking  a  certificate  of  public  convenience  and 
necessity  between  Los  Angeles,  and  Chicago  via  Denver 
and  Kansas  City.  On  November  6,  1953,  the  order  was 
amended  to  include  service  by  North  American  between 
San  Francisco  and  Chicago  via  Denver  and  Kansas  City 

(ONE-7880). 

553  4.  Order  No.  D-7615  also  consolidated  into  the 

Denver  Service  Case  that  portion  of  American’s 
application  in  Docket  No.  5966  for  an  amendment  of  its 
certificates  for  routes  Nos.  7  and  25  so  as  to  extend  them 
beyond  Chicago  to  the  intermediate  points,  Kansas  City 
and  Denver,  and  beyond  Denver  to  Oakland,  San  Fran¬ 
cisco  and  to  Los  Angeles;  that  portion  of  United’s  ap¬ 
plication  in  Docket  No.  5972,  as  amended,  for  an  amend¬ 
ment  to  its  certificate  for  Route  No.  1  seeking  authority 
to  serve  Kansas  City  as  an  intermediate  point  between 
Denver  and  Chicago;  and  TWA’s  application  seeks  au¬ 
thority  to  operate  from  San  Francisco/Oakland  and  from 
Los  Angeles  to  Chicago  and  to  Kansas  City  via  Denver. 

5.  As  a  result  of  the  orders  consolidating  portions  of 
North  American’s  application  into  the  New  York-Chicago 
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Service  Case  (Docket  No.  986,  et  aL)  and  into  the  Den¬ 
ver  Service  Case  ^Docket  No.  1841,  et  aL)  North  Amer¬ 
ican  is  being  given  an  opportunity  to  be  heard  on  its 
application  for  service  between  New  York  and  Chicago 
and  between  Chicago  and  the  West  Coast  It  has  not 
had  any  opportunity  to  present  evidence  in  support  of 
its  application  for  service  between  points  east  of  Chi¬ 
cago  in  the  area  embraced  in  the  New  York-Chicago 
Service  Case  (Docket  No.  986,  et  aL)  and  points  west 
of  Chicago  within  the  area  embraced  in  the  Denver  Serv¬ 
ice  Case  (Docket  No.  1841,  et  aL).  Thus,  under  the  ex¬ 
isting  Board’s  orders.  North  American  has  no  oppor¬ 
tunity  to  present  evidence  as  to  the  need  for  non-stop 
service  between  such  cities  as  Detroit-Kansas  City,  De- 
troit-Denver,  Detroit-Los  Angeles,  New  York-Eansas 
City,  New  York-Denver,  or  New  York-San  Francisco. 

6.  On  the  other  hand,  American,  TWA,  and  United 
are  being  heard  in  the  Denver  Service  Case  :(Docket  No. 
1841,  et  aL)  on  application  for  service  between  points 
East  of  Chicago  and  points  West  of  Chicago.  Thus, 
American’s  exhibits  propose  Detroit-Los  Angeles  non¬ 
stop  service  (AA-2,  401-404),  non-stop  service  between 
Detroit  and  Denver,  and  urge  the  right  to  unrestricted 
service  between  New  York  and  San  Francisco  '(AA-202). 
TWA  Exhibit  101  proposes  New  York-Denver  non-stop 
service.  United  Exhibit  108  proposes  non-stop  service 
from  Detroit  and  New  York  to  Kansas  City.  This  re¬ 
sults  solely  from  the  fact  that  American,  TWA  and 
United  are  seeking  amendment  of  their  existing  certif¬ 
icates  while  North  American  is  seeking  certificated  serv¬ 
ice  for  the  first  time.  This  fact,  however,  does  not  jus¬ 
tify  the  Board  in  denying  North  American  the  right  to 
be  heard  for  service  between  the  same  points, 
554  namely,  non-stop  service  between  New  York,  Phila¬ 
delphia,  Pittsburgh,  Cleveland  and  Detroit,  and 
points  west  of  Chicago  such  as  Kansas  City,  Denver, 
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San  Francisco,  and  Los  Angeles,  on  which  the  applica¬ 
tions  of  other  carriers  are  being  heard  in  the  Denver 
Service  Dose.  ( Ashbacker  Radio  Gory.  v.  FCC ,  326 
U.  S.  327;  Northwest  Airlines,  Inc.  v.  CAB,  194  F.  (2d) 
339)). 

7.  There  are  no  procedural  bars  to  the  granting  of  this 
petition.  The  first  pre-hearing  conference  in  the  Denver 
Service  Case  was  held  at  at  time  that  the  basic  order  of 
consolidation  (Order  No.  E-7615)  had  not  been  issued. 
Since  the  Board  had  not  indicated  the  scope  of  the  pro¬ 
ceeding,  it  was  not  possible  at  this  pre-hearing  confer¬ 
ence  to  frame  the  issues  or  to  agree  upon  the  informa¬ 
tion  to  be  submitted.  No  pre-hearing  conference  has 
been  held  subsequent  to  the  order  establishing  the  scope 
of  the  proceeding  which  consolidated  portions  of  North 
American’s  application  in  the  Denver  Service  Case,  al¬ 
though  an  “informal”  conference  was  held  on  January 
15,  1954,  relating  to  information  requests.  Insofar  as 
North  American  requests  a  narrowing  of  the  issues,  Sec¬ 
tion  302.12  of  the  Procedural  Regulations  has  no  ap¬ 
plicability.  Insofar  as  North  American’s  Motion  may 
be  considered  a  request  for  additional  consolidation,  the 
absence  of  a  prehearing  conference  subsequent  to  the 
Board’s  order  establishing  the  scope  of  the  hearing 
makes  the  Rule  inapplicable.  The  Rule  only  applies  in 
cases  where  there  is  a  prehearing  conference.  The  in¬ 
itial  conference  in  Docket  No.  1841  was  held  at  a  time 
when  the  Board  had  not  indicated  the  issues  to  be  re¬ 
solved  in  the  case.  Obviously  this  conference  cannot  be 
considered  a  prehearing  conference  in  the  present  Den¬ 
ver  Service  Case  within  the  meaning  of  Rule  302.12. 
Nor  does  Section  302.37  set  a  limit  to  the  time  of  recon¬ 
sideration  of  this  order.  This  Rule  is  expressly  limited 
to  final  orders. 

WHEREFORE,  North  American  requests  that  Order 
No.  E-7615  be  amended  in  one  of  two  ways : 
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(a)  That  North  American’s  application  in  Docket  No. 
6063  which  seeks  a  certificate  of  public  convenience  and 
necessity  authorizing  service  between  New  York,  Phila¬ 
delphia,  Pittsburgh,  Cleveland  and  Detroit,  to  Kansas 
City,  Denver,  Los  Angeles,  and  San  Francisco,  be  sev¬ 
ered  from  Docket  No.  6063  and  consolidated  with  Docket 
No.  1841,  et  aL,  in  the  Denver  Service  Case ;  or  in  the 
alternative  that 

555  (b)  The  Denver  Service  Case  be  restricted  to 

service  from  gateway  cities,  such  as  St.  Louis,  and 
Chicago,  to  Kansas  City,  Denver,  Salt  Lake  City,  San 
Francisco,  and  Los  Angeles  and  that  the  issue  of  non¬ 
stop  service  from  points  east  of  the  gateways  be  elimi¬ 
nated  from  this  proceeding. ' 

Respectfully  submitted. 


Hardy  K.  Maday 
Koteen  &  Burt 

By - 

William  C.  Burt 
Attorneys  for 

North  American  Airlines,  Inc. 

Trans  National  Air  Lines,  Inc. 

Trans  American  Airways,  Inc. 

North  American  Aircoach  System,  Inc. 
Republic  Air  Coach  System 
California  Aircraft  Company 
Twentieth  Century  Aircraft  Company 


•*> 


(Tr.  578) 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  copies  of  the  foregoing  Motion 
have  this  day  been  served  npon  parties  to  this  proceed¬ 
ing,  by  mailing  a  copy  thereof  to  said  parties,  properly 
addressed,  postage  prepaid. 


.  William  C.  Burt 

April  29,  1954 

•  •  •  • 

578  Order  No.  E-8412 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board  at  its  office 
in  Washington,  D.  C.,  on  the  8th  day  of  June,  1954. 

In  the  matter  of  the  application  of 

TRANS  WORLD  AIRLINES,  INC., 

to  include  Denver,  Colorado,  as  an  intermediate  point  on 
route  No.  2,  known  as  the 

DENVER  SERVICE  CASE 

Docket  No.  1841  et  cl . 

ORDER  DENYING  MOTION 

On  April  29,  1954,  the  North  American  Airlines  group 
(North  American)  filed  a  motion  for  reconsideration  of 
the  consolidation  order  in  this  proceeding  and  for  amend¬ 
ment  of  such  order  in  one  of  two  ways: 

“(a)  That  North  American's  application  in  Docket  No. 
6063  which  seeks  a  certificate  of  public  convenience  and 
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necessity  authorizing  service  between  New  York,  Phila¬ 
delphia,  Cleveland  and  Detroit,  to  Kansas  City,  Denver, 
Los  Angeles,  and  San  Francisco,  he  severed  from  Docket 
No.  6063  and  consolidated  with  Docket  No.  1841,  et  aL, 
in  the  Denver  Seiyice  Case;  or  in  the  alternative  that 

“(b)  The  Denver  Service  Case  be  restricted  to  service 
from  gateway  cities,  such  as.  St.  Louis,  and  Chicago,  to 
Kansas  City,  Denver,  Salt  Lake  City,  San  Francisco, 
and  Los  Angeles  and  that  the  issue  of  non-stop  service 
from  points  east  of  the  gateways  be  eliminated  from  this 
proceeding." 

On  May  10,  1954,  Trans  World  Airlines,  Inc.,  and  Amer¬ 
ican  Airlines,  Inc.,  filed  answers  in  opposition  to  the 
motion. 

The  original  consolidation  order,  No.  E-7615,  in  thi« 
proceeding  was  adopted  on  August  6,  1953,  exhibits  in 
chief  were  completed  and  exchanged  by  the  parties  on 
March  31,  1954,  the  notice  of  hearing  was  issued  on 
April  6,  1954,  and  pursuant  thereto  the  hearing  com¬ 
menced  on  May  18,  1954.  The  recital  of  the  foregoing 
brief  but  basic  facts  shows  that  North  American,  al¬ 
though  it  had  many  months  within  which  to  file  the  pres¬ 
ent  motion,  failed  to  take  such  action  until  just  before 
the  opening  of  the  hearings  and  after  exhibits  had  been 
exchanged. 

579  Grant  of  paragraph  (a)  of  the  motion  would 
also  very  substantially  broaden  the  scope  of  the 
proceeding  by  placing  in  issue  the  grant  of  authority  to 
engage  in  air  transportation  between  important  cities 
east  of  Chicago,  and  between  those  cities  and  points  al¬ 
ready  at  issue  in  the  proceeding.1  Not  only  would  it  be 
necessary  to  give  the  present  applicants  an  opportunity 
either  to  amend  their  exhibits  or  file  additional  exhibits, 


1  Cf.  Orders  Nos.  E-7615  and  E-7879  denying  similar  but  timely 
request  by  United  Air  Lines,  Inc^  in  this  proceeding. 
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but  other  carriers  making  timely  request  to  do  so  would 
have  to  be  permitted  to  consolidate  into  the  proceeding 
their  applications  for  similar  service.2  Thus  the  issues 
would  not  only  be  greatly  expanded  but  disposition  of 
the  proceeding  would  be  substantially  delayed  because 
of  the  time  which  would  be  required  to  bring  these  ad¬ 
ditional  issues  to  actual  hearing. 

Accordingly,  after  consideration  of  the  foregoing  mo¬ 
tion  and  answers  the  Board  concludes  that  paragraph 
(a)  thereof  must  be  denied  on  the  grounds  that  it  is 
untimely  filed,3  would  unduly  expand  the  scope  of  the  is- 


*  Cf .  Order  No.  E-7559,  concerning  issue  of  service  to  Phila¬ 
delphia,  Pa. 

•That  unwarranted  delay  occurred  in  the  filing  of  the  motion 
is  further  demonstrated  by  other  circumstances  present  here:  (1) 
Simultaneously  with  filing  of  its  application  in  Docket  No.  6063 
North  American  filed  motions  in  three  separate  proceedings  re¬ 
questing  consolidation  of  that  application,  “or  such  parts  thereof 
as  the  Board  may  deem  proper",  in  such  proceedings.  Pursuant  to 
these  motions  appropriate  portions  of  the  application  were  con¬ 
solidated  into  the  three  separate  proceedings:  Consolidation  of  the 
Chicago-New  York  segment  into  the  New  York-Chicago  Service 
Case  was  ordered  on  July  14,  1953,  by  Order  No.  E-7559;  consoli¬ 
dation  of  the  Los  Angeles-Chicago  segment  into  the  Denver  Serv¬ 
ice  Case  was  ordered  on  August  6,  1953,  by  Order  No.  E-7615; 
and  consolidation  of  an  Oklahoma  City-New  York  segment  into 
the  Northeast-Southwest  Service  Case  was  ordered  on  October  8, 
1953,  by  Order  No.  E-7804.  Except  for  one  modification  referred 
to  in  (2)  below.  North  American  sought  no  reconsideration  of 
these  orders,  which  conformed  to  its  own  request,  prior  to  the 
filing  of  its  motion  of  April  29,  1954.  (2)  On  October  6,  1953, 
North  American  by  motion  requested  that  Order  No.  E-7615  be 
amended  so  that  its  application  in  Docket  No.  6063  for  service 
between  San  Francisco  and  Chicago  via  Denver  and  Kansas  City 
be  consolidated  herein.  (The  Board  granted  this  request  by  Order 
No.  E-7880,  despite  the  late  filing  of  such  request,  because  of  the 
special  circumstances  recited  in  such  order.)  Not  only  has  North 
American  failed  to  give  any  explanation  as  to  why  its  present  re¬ 
quest  could  not  have  been  filed  at  the  same  time  as  its  October  6, 
1953,  request  relating  to  San  Francisco  service,  but  most  of  the 
circumstances  which  impelled  us  to  grant  that  request  are  absent 
or  reversed  here. 
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sues,  and  would  unduly  delay  disposition  of  the  proceed¬ 
ing. 

580  Grant  of  paragraph  (b)  of  the  motion  would 
limit  the  scope  of  the  proceeding  and  coming  at 
this  time  might  also  make  it  necessary  to  give  the  present 
applicants  an  opportunity  either  to  amend  their  exhibits 
or  hie  additional  exhibits,  and  therefore  might  result  in 
delay  in  disposition  of  the  proceeding.  Moreover,  re¬ 
striction  of  tiie  issues  in  order  to  protect  North  Ameri¬ 
can  against  possible  consequences  of  its  own  delay  would 
make  it  impossible  for  the  Board  in  this  proceeding  to 
grant  authority  for  service  which  may  otherwise  be 
shown  to  be  in  the  public  convenience  and  necessity.  Ac¬ 
cordingly,  paragraph  (b)  of  the  motion  must  also  be 
denied  on  the  ground  that  it  is  untimely  filed,  and  that 
grant  thereof  at  this  time  is  not  in  the  public  interest. 

We  have  considered  the  reasons  advanced  by  North 
American  justifying  its  delay  in  requesting  a  change  of 
issues  and  find  them  wholly  unpersuasive.  While  not 
warranting  extended  discussion,  it  may  be  noted  that  an 
order  of  consolidation  defines  the  scope  of  the  proceeding 
and  that  it  is  necessary  and  customarily  issued  after  the 
prehearing  conference  referred  to  in  Rule  12. 

Accordingly,  IT  IS  ORDERED,  That  the  motion  be 
and  it  is  hereby  denied. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


•  •  •  • 

\ 


(SEAL) 
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2212  PROCEEDINGS 

EXAMINER  MORAN :  Don’t  your  exhibits  show  why 
you  are  stopped — while  you  are  stopped  from  providing 
any  non-stop  service  from  New  York  to  Chicago,  don’t 
you  show  flow  of  traffic? 

MR.  BURT:  We  show  flow  of  traffic  between 

2213  Chicago  and  Los  Angeles  and  Chicago  and  Los 
Angeles. 

MR.  JENNES:  Including  traffic  that  originates  east 
of  Chicago? 

MR.  BURT:  That  is  correct 

MR.  JENNES:  This  is  the  same  traffic  we  are  talk¬ 
ing  about. 

•  ••  •  • 

2605  MR.  JENNES :  Mr.  Examiner,  if  I  may  say  on 
that  point,  if  you  want  to  pick  that  one  up,  Mr. 

Burt  will  recall  that  in  the  New  York-Chicago  case  he 
followed  precisely  the  same  approach,  in  Exhibit  NA-J, 
rebuttal  Exhibit  3,  with  respect  to  the  Colonial-Eastern 
acquisition  proceeding.  In  the  New  York-Chicago  case, 
Mr.  Burt  wanted  to  argue  that  the  alleged  illegal  deal¬ 
ings  between  Eastern  and  Colonial  went  to  the  fltness, 
their  fitness,  as  applicants,  in  the  New  York-Chi- 

2606  cago  case,  so  he  proceeded  to  list  a  lot  of  tran¬ 
script  pages  and  exhibit  numbers,  and  urged  its 

admission  in  the  New  York-Chicago  case,  and,  as  a  mat¬ 
ter  of  fact,  it  went  in  the  record  in  the  New  York-Chi¬ 
cago  case  over  the  objection  of  Eastern  and  Colonial. 
That  is  an  incorporation  by  reference. 

Now,  as  I  understand  Mr.  Burt,  he  is  not  objecting  to 
this  approach,  but  merely  says  that  this  should  be  broad¬ 
ened  to  include  the  entire  record,  and  I  am  perfectly 
willing  to  go  along  with  that.  I  think  that  is  entirely 
fair,  so  that  that  would  eliminate  his  objection  on  618. 

MR.  BEVINS :  If  the  Examiner  determines  that  there 
is  any  objection  to  that  procedure — 
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EXAMINER  MORAN:  Is  there  objection? 

MR.  HILL:  I  have  no  objection.  It  is  the  entire 
record  in  the  enforcement  case,  Docket  6000. 

MR.  SCHEURER :  I  think  that  action  on  the  part  of 
all  parties  is  admirable  and  it  will  facilitate  this  record, 
rather  than  having  all  data  dealing  with  the  fitness  and 
willingness  of  North  American  Airlines. 

MR.  JENNE23:  We  can  dispose  of  618  that  way. 
Will  my  statement  on  the  record  serve  as  a  modification 
of  this  exhibit,  Mr.  Burt? 

EXAMINER  MORAN:  Actually,  the  parties  are  stip¬ 
ulating  f 

MR.  JENNES:  In  effect 

EXAMINER  MORAN:  Just  one  thing  that 
2607  disturbs  me  further.  If  this  case  were  to  go  up 
on  appeal,  and  I  have  no  control  over  that  other 
proceeding,  it  would  be  an  awful  jammed  up  piece  of 
business.  On  the  other  hand,  I  do  see  the  benefits  of 
stipulation  or  stipulating  this  material,  rather  than  going 
through  a  three  or  four  week  proceeding,  as  I  under¬ 
stand  it  very  well  could  be,  so  weighing  the  economies 
of  that,  I  am  inclined  to  go  along  with  the  parties. 

Mr.  Wenner,  did  you  have  something  on  that? 

MR.  WENNER:  Just  so  the  stipulation  will  be  clear, 
I  wonder  if  you  could  state  very  precisely  for  the  rec¬ 
ord  what  is  .being  stipulated? 

MR.  JENNES:  The  entire  transcript  and  exhibits 
from  the  record  in  the  enforcement  proceeding  in  the 
matter  of  Twentieth  Century  Airlines,  Inc.,  et  aL,  docket 
No.  6000  is  stipulated  into  this  proceeding. 

MR.  BURT:  That  is  agreeable  with  me. 

EXAMINER  MORAN:  So  insofar  as  618  is  con¬ 
cerned,  that  should  take  the  form  of  a  stipulation? 

MR.  JENNES:  The  Board’s  rules  of  practice,  how¬ 
ever,  I  think,  Mr.  Examiner,  contemplate  what  will  be 

done  here. 

EXAMINER  MORAN:  This  procedure? 
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MR.  JENNES:  That  is  right. 

EXAMINER  MORAN:  The  parties  are  in  accord? 
MR.  BEVINS:  I  think  in  the  present  state  of  the 
record,  618  can  be  withdrawn.  We  have  a  broader 
2608  stipulation  than  the  exhibit  itself. 

EXAMINER  MORAN :  Very  well.  That  is  un¬ 
derstood,  then. 

•  •  •  • 

3253  EXAMINER  MORAN :  Mr.  Burt,  if  you  are  ready 
you  may  proceed. 

MR.  BURT:  Yes,  Mr.  Examiner. 

May  the  record  show  that  this  morning  we  distrib¬ 
uted  NAJ  Exhibit  No.  13,  being  the  statement  of  Mr. 
Robert  W.  Cowden,  Manager  of  the  Burbank  Chamber 
of  Commerce. 

And  also,  Mr.  Examiner,  may  I  at  this  time  have 
marked  for  identification  NAJ  Exhibits  1  through  13. 
EXAMINER  MORAN:  They  will  be  so  marked. 

!(The  documents  referred  to  were  marked  North  Amer¬ 
ican  Exhibits  Nos.  NAJ-1  thru  NAJ-13  for  identifica¬ 
tion.) 

•  •  •  • 

3255  MR.  BURT:  Mr.  Examiner,  I  would  like  to 
call  as  my  first  witness,  Mr.  M.  J.  Mezillier. 

M.  J.  MEZILLIER 

was  called  as  a  witness  for  and  on  behalf  of  North 
American  Airlines,  and  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

DIRECT  EXAMINATION 

BY  MR.  BURT: 

Q  Would  you  give  your  full  name  to  the  Reporter? 
A  Maurice  J.  Mezillier. 

Q  What  is  your  present  position?  A  Assistant  Vice 
President,  Bank  of  America,  National  Trust  &  Savings 
Association. 
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Q  Were  you  subpoenad  to  appear  here?  A  Yes,  I 
was. 

Q  Would  you  give  a  brief  history  of  the  relationship 
of  your  bank  to  the  North  American  Group?  A  The 
North  American  Group  and  its  principals,  Stanley  Weiss, 
James  Fishgrund,  Hart  and  Jack  Lewin,  have  been  doing 
business  with  the  bank  as  far  as  I  know,  since  1947. 

I  became  the  contact  officer  of  this  organization  and 
its  members,  during  the  latter  part  of  1950  or  1951,  and 
I  handled  their  credit  requirements  since  that  time. 

Our  first  loan  at  the  Los  Angeles  main  office,  of 
3256  which  I  am  an  officer,  was  in  the  amount  of  $125,- 
000  used  to  assist  them  in  the  financing  of  the 
purchase  of  an  aircraft,  DC-4  aircraft 

We  subsequently  made  them  additional  credits  for 
purchase  of  an  additional  aircraft,  the  maximum  credit 
to  date  being  $800,000  approximately. 

These  credits  are  secured  by  chattel  mortgages  cover¬ 
ing  the  aircraft,  or  considerable  sales  contracts  covering 
the  aircraft,  and  are  supported  by  guarantees  of  the 
various  companies  and  the  individuals  themselves.  They 
are  always  repayable  on  a  monthly  installment  basis  and 
to  date  all  the  payments  have  been  adhered  to  in  ac¬ 
cordance  with  their  terms. 

On  April  15,  1953  we  executed  with  them  a  credit 
agreement  for  the  purchase  of  two  Douglas  DC-6-B  air¬ 
craft. 

Q  Is  that  the  credit  agreement  that  is  contained  in 
NAJ  Exhibit  No.  5?  A  As  far  as  I  know  it  is. 

I  have  the  regular  agreement  insofar  as  the  bank  is 
concerned.  I  have  reviewed  this  particular  agreement 
or  glanced  at  it,  and  it  appears  to  be  the  same. 

Q  Would  you  continue  with  your  experience  with 
North  American  under  the  various  credit  arrangements 
that  you  have  had?  A  This  credit  agreement  calls  for 
the  purchase  of  these  two  aircraft  as  indicated,  and  we 
are  assisting  them  in  the  financing  of  those  two  aircraft, 
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onr  financing  also  includes  as  collateral  the  present  air¬ 
craft  which  we  hold,  securing  our  present  indebt- 

3257  edness,  which  currently  is  approximately  $350,000. 

The  maximum  credit  under  the  credit  agreement 
is  $1,800,000,  on  terms  up  to  3  years,  on  a  monthly  pay¬ 
ment  basis. 

The  first  aircraft  is  supposed  to  be  delivered  to  the 
North  American  Group  in  November  of  1954,  the  second 
the  early  part  of  1955,  at  which  time  the  full  loan  will 
be  in  force. 

Our  claim  experience  insofar  as  these  people  are  con¬ 
cerned  has  been  excellent.  They  have  adhered  to  the 
terms  of  their  commitments  and  we  have  had  no  trouble 
in  obtaining  any  information  that  we  desired  or  re¬ 
quested. 

Q  In  your  opinion  has  the  North  American  Group, 
and  its  officers  and  partners,  been  responsible  and  re¬ 
liable  companies  to  deal  with?  A  I  might  say  this,  that 
they  have  adhered  to  the  terms  and  commitments  that 
they  have  made.  My  personal  opinion  I  believe  them  to 
be  responsible  for  their  commitments,  and  I  believe  that 
they  would  not  commit  themselves  beyond  their  ability 
to  pay. 

MB.  DOUGLAS:  Could  the  witness  speak  up,  Mr. 
Examiner? 

EXAMINER  MORAN:  Yes.  Will  you  try  to  talk 
louder? 

THE  WETNESS:  Yes. 

BY  MR.  BURT: 

Q  Are  you  familiar  with  the  reputation  of  business 
concerns  and  individuals  in  the  Los  Angeles  area,  gen¬ 
erally?  A  Yes,  I  am,  sir. 

3258  Q  And  what  is  the  reputation  of  the  members 
of  the  North  American  Group?  A  As  far  as  I 

know  it  is  excellent 
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3292  MB.  BUST:  I  would  like  to  call  Mr.  George 
Coker.  Whereupon 

GEORGE  P.  COKER 

was  called  as  a  witness  for  and  on  behalf  of  North  Amer¬ 
ican  Airlines,  and  after  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

DIRECT  EXAMINATION 

BY  MR.  BURT: 

Q  Wonld  you  give  your  name  to  the  reporter,  please? 
A  George  P.  Coker,  Jr. 

Q  What  is  your  present  position?  A  Director  of 
Aviation  for  .the  City  of  Dallas. 

Q  Would  you  describe  what  happened  when  North 
American  proposed  to  serve  Dallas?  A  In  approxi¬ 
mately  April  or  the  first  part  of  May,  1953,  a  delegation 
of  North  American  Airlines  representatives  came  into 
Love  Field  at  Dallas  to  make  arrangements  for  the  use 
of  the  airport  at  Love  Field,  and  .the  Love  Field  termi¬ 
nal  facilities  for  the  contemplated  inauguration  of  their 
services  by  North  American  Airlines  around  the  first 
of  June. 

Q  And  what  did  you  do  when  you  were  approached 
by  representatives  of  North  American  Airlines? 

MR.  STRATTAN:  I  would  question  the  relevancy 
of  this.  The  City  of  Dallas  is  not  involved  in  this  pro¬ 
ceeding. 

MR.  BURT:  I  can  explain  that,  I  think  to  your  sat¬ 
isfaction. 

3293  We  are  offering  Mr.  Coker  to  show  that  North 
American  has  conducted  its  operations  in  Dallas 

in  a  financially  responsible  manner,  and  has  handled  pas¬ 
sengers  in  the  best  tradition  at  .the  Dallas  Airport,  and 
this  goes  to  the  general  qualifications  of  North  Ameri¬ 
can  and  their  experience  in  operating  in  that  area.  It 
has  nothing  to  do  with  service  to  Dallas. 

c 
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BY  MR.  BURT: 

Q  What  did  you  do  when  you  were  approached  by 
North  American  on  serving  Dallas?  A  Well,  insofar 
as  the  terminal  facilities,  credit  with  the  airport,  finan¬ 
cial  arrangements  were  concerned,  initially  my  office  was 
a  little  apprehensive  due  to  some  previous  experiences 
that  we  had  had  with  non  scheduled  airlines. 

However,  these  people  were  very  convincing  of  their 
sincerity,  and  apparent  ability,  and  at  least,  a  strong 
desire  to  meet  all  of  this  financial  obligations  and  a  bid 
by  all  of  the  local  field  rules  and  regulations  and  con¬ 
duct  themselves  accordingly. 

'  An  listening  to  their  story  of  contemplated  advertis¬ 
ing,  establishment  of  downtown  ticket  offices,  and  their 
manning  table  for  their  airport  ticket  counters,  and 
coupled  with  their  complete  willingness  for  us  to  take  a 
little  time  and  investigate  their  experience  at  other  air¬ 
ports  where  they  had  operated  with  respect  to  their  co¬ 
operation  with  the  airport  and  payment  of  their  bills, 
we,  on  .the  face  value,  as  we  have  with  other  car- 
3294  riers,  decided  to  provide  them  with  airport  ticket 
office  facilities,  and  extend  to  them  open  credit  as 
we  do  with  other  carriers. 

As  a  matter  of  field  use  charges,  there  were  no  con¬ 
tracts  involved  at  all,  since  we  handle  such  matters  by 
municipal  ordinance.  And  based  on  our  attempts  at  a 
very  general  check  on  their  experiences  at  other  airports 
we  found  no  reasons  why  they  would  not  be  in  our  opin¬ 
ion  good  credit  risks. 

Q  What  has  been  your  experience  in  dealing  with 
North  American  since  it  has  been  operating  in  and  out 
of  Dallas?  A  The  cooperation  and  relationships  have 
been  very,  very  good.  Insofar  as  their  taking  care  of 
their  indebtedness,  payment  of  fees  and  rental  charges, 
their  record  has  been  excellent. 

Insofar  as  their  passenger  service  is  concerned,  from 
what  we  see,  through  airport  management,  we  have  re- 
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ceived  no  indications  that  they  have  not,  at  least,  taken 
care  of  their  passengers  to  the  extent  that  they  do  not, 
the  passengers  do  not  make  objections  and  we  have  had 
no  single  complaint  from  any  of  their  patrons  through 
the  airport  directors  office. 

Q  Have  you  had  complaints  about  other  carriers  in 
your  office?  A  From  time  to  time;  over  a  long  period 
of  years,  it  is  not  rare  for  a  passenger  who  has  been 
grossly  mishandled,  to  his  way  of  thinking,  and  who 
may  not  have  had  his  feelings  appeased  by  the 
3295  local  supervision  or  management  of  an  airlines  to 
erroneously  appeal  to  the  airport  manager  for  a 
search  of  some  sort  of  remedy  to  a  situation,  in  which 
cases  we  act  as  an  appeaser,  having  no  authority  over 
such  matters. 

We  have  had  no  such  cases  come  to  our  office  above 
or  as  a  result  of  North  American’s  operation,  however. 

Q  To  your  knowledge,  has  North  American  ever 
stranded  any  passengers  at  Dallas  without  taking  care 
of  them?  A  Not  to  my  knowledge,  or  to  the  knowledge 
of  our  office. 

Q  What  is  your  experience  as  to  the  manner  in  which 
North  American  has  complied  with  your  airport  regu¬ 
lations?  A  They  have  been  very  very  cooperative,  and 

presented  no  difficulties  at  all  insofar  as  the  airport  reg¬ 
ulations  are  concerned,  or  as  a  tenant’s  conduct  is  con¬ 
cerned. 

Q  How  does  their  conduct  at  your  airport,  compare 
with  the  conduct  of  the  certificated  carriers  using  your 
airport?  A  We  notice  to  tangible — it  is  pretty  much  a 
routine  operation  insofar  as  the  landlord  and  his  tenant 
relations  are  concerned. 

ME.  BURT:  That  sir,  is  all  the  direct  I  have. 

Thank  you  very  much. 

EXAMINER  MORAN:  Mr.  Stratton,  or  Mr.  Doug¬ 
las — excuse  me,  Mr.  Bevans? 

•  •  •  • 
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3301  Call  yonr  next  witness. 

Whereupon, 

FRANK  DER  YUEN 

was  called  as  a  witness  for  and  on  behalf  of  North 
American  Airlines,  and  after  having  been  first  duly  sworn, 

was  examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  BURT: 

Q  What  is  your  present  position?  A  I  am  a  spe¬ 
cial  consultant  to  the  Lockheed  Air  Terminal  and  they 
are  one  of  my  principal  clients.  In  that  capacity,  I 
work  with  the  General  Manager  and  the  Assistant  Gen¬ 
eral  Manager  of  the  Terminal,  in  determining  their  rates 
and  charges  and  lease  agreements,  lease  arrangements, 
some  of  their  operational  problems,  and  facilities,  espe¬ 
cially  ground  handling  facilities  and  .that  sort  of  thing, 
and  from  time  to  time  I  do  participate  with  the  man-i 
agement  in  the  negotiation  of  leases  with  tenants  of  the 
airport. 

Q  Would  you  speak  just  a  little  louder,  please.  The 
accoustics  are  quite  difficult  here.  A  Yes. 

Q  Were  you  subpoenaed  to  appear  here?  A  Yes, 
I  was. 

Q  And  could  you  tell  us  why  you  were  sub- 

3302  poenaed,  if  you  know?  A  I  didn’t  know  I  was 
going  to  be  subpoenaed  until  it  was  served  on  me 

last  Thursday.  The  general  manager  of  the  Lockheed 
Air  Terminal  did  ask  me  if  I  would  response  to  a  sub¬ 
poena  if  it  were  served  for  the  reason  that  in  addition 
to  his  duties  as  general  manager  of  the  Lockheed  Air 
Terminal  he  is  also  a  secretary  of  the  Lockheed  Aircraft 
Company,  and  at  this  moment,  there  are  a  lot  of  other 
major  problems  involving  their  parent  company’s  activi¬ 
ties,  at  Palmdale  and  other  places  and  there  also  has 
been  a  little  reorganization  within  the  terminal  and  many 
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of  the  other  officers  would  probably  not  be  available.  I 
therefore  agreed  to  response  to  the  subpoena  if  it  was 
served. 

Q  Being  subpoenaed,  you  don’t  have  any  position  or 
do  you  have  any  position,  as  to  whether  any  applicant 
should  be  authorized  to  serve  a  particular  route  or 
whether  North  American  should  be  the  one  certificated 
if  someone  is  certificated?  A  Absolutely  not.  We  have 
no  position  at  all,  as  to  who  should  serve  or  who  should 
be  certificated. 

We  feel  there  is  a  need  for  service  in  that  area  be¬ 
cause  we  are  located  in  northern  Los  Angeles,  where 
we  feel  that  we  could  more  conveniently  serve  two  mil¬ 
lion  people. 

We  have  no  position  at  all  as  to  who  should  .be — who 
should  serve. 

Q  What  is  the  Lockheed  Air  Terminal?  Could  you 
explain  that  briefly?  A  The  Lockheed  Air  Ter- 
3303  minal  is  a  wholly-owned  subsidiary  of  the  Lock¬ 
heed  Aircraft  Company.  It  is  organized  and  ex¬ 
isting  under  the  laws  of  the  State  of  Delaware,  located, 
of  course,  in  the  City  of  Burbank,  County  of  Los  An¬ 
geles,  State  of  California. 

The  prime  purpose  of  the  Lockheed  Air  Terminal,  of 
course,  is  to  maintain  those  facilities  for  the  conven¬ 
ience  of  the  general  public,  as  well  as  for  the  parent 
company,  which  use  it  for  manufacturing  operations. 

Q  What  has  been  the  history  of  the  business  rela¬ 
tions  of  the  Lockheed  Air  Terminal  with  the  members 
of  the  North  American  group?  A  Well,  I  believe  it 
is  well  known  that  in  1946,  prior  to  which  time  Lock¬ 
heed  Air  Terminal  was  the  plane  terminal  for  the  City 
of  Los  Angeles,  and  the  main  certificated  carriers  moved 
to  what  was  then  called  Myatts  Field,  now  known  as 
Los  Angeles  International,  and  toward  the  end  of  that 

year,  beginning  of  the  following  year,  the  Board,  I  be¬ 
lieve,  gave  some  recognition  to  irregular  carriers  and 
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irregular  carriers  began  to  appear  on  the  scene  and 
among  them  are  the  people  we  now  know  as  the  North 
American  group. 

We  dealt,  I  say,  dealt  at  arms  length  with  all  of  these 
non-scheduled  carriers,  not  having  had  any  previous 
experience  with  any  of  them,  but  over  the  period  of 
years,  most  of  them  have  fallen  by  the  wayside  for  one 
reason  or  another.  All  I  can  say  is  North  American 
is  still  with  us.  They  have  proven  to  be  good 

3304  tenants  and  they  are  still  operating. 

Q  Has  there  been  any  change  in  the  kind  of 
contracts  you  have  been  willing  to  enter  into  with  this 
group  over  the  period  of  years?  A  Well,  yes,  sir.  I 
would  say  this,  that  because  of  our  apprehensions  about 
most  of  the  nonscheduled  operators  i.n  1946  and  1947, 
the  contracts  were  of  short  term.  We  usually  required 
deposits  of  these  people  when  they  wanted  to  buy  gaso¬ 
line,  we  had  advance  payments  on  rent  and  that  sort  of 
thing.  But  since  that  time,  the  North  American  group 
has  been  very  faithful  in  paying  its  charges,  whatever 
they  were,  and  we  have  only  recently  signed  another 
ground  rental  agreement  with  one  member  of  this  group 
for  a  ten-year  period,  and  that  is  unusual;  we  don’t  do 
that  with  anyone  else,  with  any  of  the  other  irregular 
carriers. 

Q  Do  you  know  the  reputation  of  the  members  of  the 
North  American  group  for  business  integrity  and  fair 
dealings?  A  Well,  we  obviously  deal  with  many  of  the 
other  suppliers  and  other  people  who  associated  with 
them  and  do  business  with  them,  and  I  think  I  can  say 
that  to  the  best  of  mv  knowledge  they  enjoy  a  pretty 
good  reputation  for  being  people  of  integrity  and  people 
who  pay  their  bills  and  do  what  they  say  they  are 
going  to  do. 

Q  Do  they  pay  their  obligations  to  you 

3305  promptly?  A  Yes,  I  think  that  we  haven’t  a 
single  instance  where  we  have  had  to  go  to  them 
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and  press  for  payment  on  anything  that  becomes  due. 

Q  Does  the  Lockheed  Air  Terminal  receive  complaints 
from  passengers  on  their  treatment  by  the  carriers  using 
the  airport  f 

MR.  STRATTON:  I  object  to  that. 

I  am  not  sure  the  •witness’  qualifications  as  recited 
by  himself  do  not  cover  passenger  handling.  He  has 
talked  so  far  only  about  negotiations  of  leases  and  that 
sort  of  matter. 

MR.  BURT:  No,  he  says  he  works  closely  with  the 
General  Manager  of  the  Airport  on  a  multitude  of  prob¬ 
lems.  He — I  suppose  the  witness  is  in  a  best  position  to 
tell  whether  he  knows. 

EXAMINER  MORAN:  He  may  answer. 

THE  WITNESS:  Well,  I  spend  approximately  half  of 
my  time  with  the  Lockheed  Air  Terminal  Management 
I  am  not  there  all  the  time.  However,  I  do  know  of 
complaints  that  have  come  in  from  time  to  time  to  the 
management  about  irregular  carriers  who  agree  to  take 
passengers  and  then  don’t  for  one  reason  or  another, 
oversell  and  don’t  provide  for  them,  have  mechanicals, 
leave  them  stranded. 

I  know  of  no  instance  where  this  is  true  of  the  North 
American  group. 

MR.  STRATTON  :I  move  to  strike  on  the  grounds  he 
still  hasn’t  qualified  himself,  as  being  in  any  po- 
3306  sition  to  discuss  complaints  with  respect  to  pas¬ 
sengers. 

As  far  as  I  can  tell  from  his  testimony  thus  far  it  is 
hearsay. 

MR.  BURT:  He  said  he  heard  the  complaints  of  the 
passengers. 

EXAMINER  MORAN :  Overruled. 

Proceed. 

BY  MR.  BURT: 

Q  Have  you  any  other  comments  on  the  manner  in 
which  North  American  has  continued  to  conduct  itself 
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at  the  Lockheed  Air  Terminals?  A  Let  me  say  this: 
I  know  that  the  Lockheed  Air  Terminal  Management  was 
anxious  to  retain  that  facility  for  the  use  of  the  airline 
industry.  For  obvious  reasons  we  had  a  great  deal  of 
interest  in  the  growth  of  the  industry,  even  though  the 
airport  was  virtually  abandoned  in  1946. 

But  we  did  maintain  the  field  and  we  did  everything 
we  could  to  obtain  whatever  revenue  we  could  to  keep 
it  maintained  and  to  provide  some  facilities. 

We  watch  with  great  interest,  I  must  say,  the  manner 
in  which  the  North  American  group  managed  to  stay  in 
business  and  grew,  in  volume.  Today,  they  are  han- 
dling  approximately  20  per  cent  of  all  the  passengers, 
and  approximately  30  per  cent  of  the  east-west  passen¬ 
gers. 

MB.  BURT:  All  right.  That  ds  all  the  direct  I 
have. 

3307  EXAMINER  MORAN:  Cross  examination,  Mr. 
Bevans? 

CROSS  EXAMINATION 
BY  MR.  BEVANS: 

Q  Mr.  Der  Yuen,  you  stated  that  you  took  no  posi¬ 
tion  with  respect  to  the  need  for  service  by  any  partic¬ 
ular  applicant.  I  assume  you  take  no  position  with 
respect  to  the  need  for  service  by  Douglas  DC-6-B  air¬ 
craft  in  and  out  of  Lockkheed  Air  Terminal?  A  Well, 
our  function,  as  I  said,  is  primarily  that  of  providing 
an  airport  facility,  in  the  public  interest  And  we  think 
we  have  to  be  non-discriminatory  as  to  type  of  equip¬ 
ment  We  would  'be,  I  think,  not  performing  what  we 
should  be  performing  as  airport  operators  if  we  said 
only  Lockheed  Aircraft  should  serve  this  field.  I  don’t 
know  if  that  answers  your  question  or  not. 

Q  Do  you  recall  operations  by  Standard  Airlines  in 
and  out  of  Lockheed  Air  Terminal?  A  I  know  that 
such  operations  were  undertaken.  That  was  a  little  before 
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I  became  directly  associated  with  Lockheed  Air  Termi¬ 
nal. 

Q  To  your  knowledge,  was  there  any  default  in  obli¬ 
gations  by  Standard  Airlines  to  Lockheed  Air  Terminal, 
if  you  know?  A  I  do  not  know. 

Q  Do  you  recall  operations  in  and  out  of  Lockheed 
Air  Terminal  by  Viking  Airlines,  or  a  name  similar  to 
that?  A  There  still  is  a  Viking  Airlines  and  they  still 
do  operate  from  Lockheed  Air  Terminal. 

•  •  •  • 

3320  Whereupon, 

ROBERT  W.  COWDEN 

was  called  as  a  witness  for  and  on  behalf  of  North  Amer¬ 
ican  and  after  having  been  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows: 

DIRECT  EXAMINATION 

BY  MR.  BURT: 

Q  Would  you  give  your  name  to  the  reporter,  please? 
A  My  name  is  Robert  W.  Cowden. 

Q  What  is  your  position?  A  I  am  the  manager  of 
the  Burbank  Chamber  of  Commerce. 

Q  What  is  the  function  of  the  Burbank  Chamber  of 
Commerce?  A  The  Burbank  Chamber  of  Commerce, 
like  any  other  chamber  of  commerce,  is  the  voice  of  busi¬ 
ness  in  our  community.  We  are  incorporated  as  a  non¬ 
profit  corporation  under  the  laws  of  the  state  of  Cali¬ 
fornia.  Our  chief  function  is  to  serve  the  business  life 
of  the  community  in  any  way  that  we  can,  and  also  to 
promote  the  civil  welfare  of  the  community. 

Q  Was  NAJ-exhibit  No.  13  prepared  by  you?  A 
Yes,  it  was. 

Q  Does  this  statement  represent  the  views  of 

3321  the  Burbank  Chamber  of  Commerce  with  respect 
to  the  issues  in  this  proceeding?  A  Yes,  sir,  it 

does  represent  our  views.  Ever  since  December  1946 
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when  all  of  the  major  carriers  moved  their  service  to 
what  was  then  known  as  Mines  Field,  and  later  Los 
Angeles  International  Airport,  we  have  had  a  consistent 
coordinated  effort  on  the  part  not  only  of  the  Burbank 
Chamber  of  Commerce  but  the  Chamber  of  Commerce  of 
Hollywood,  Van  Nuys,  North  Hollywood,  Pasadena,  Glen¬ 
dale,  and  nearly  thirty  other  chambers  of  commerce  in 
the  northern  portion  of  Los  Angeles  County. 

Our  efforts  to  date  of  course  have  not  met  with  too 
much  success,  despite  the  fact  that  there  are  two  mil¬ 
lion  people  living  in  the  northern  portion  of  the  county 
that  can  'best  be  served  by  service  from  Lockheed  Air 
Terminal 

Q  What  is  your  basic  position  in  this  proceeding, 
Mr.  Cowden?  A  Our  basic  position  is  this:  as  I  just 
stated,  we  are  interested  in  the  adequate  transcontinen¬ 
tal  and  other  air  service  for  the  nearly  two  million  peo¬ 
ple  living  in  the  northern  portion  of  Los  Angeles  County 
that  can  best  be  served  by  service  from  Lockheed  Air 
Terminal. 

Our  position  briefly  is  this:  we  sincerely  feel  that 
the  service  presently  offered  by  the  North  American 
group  should  'be  retained  because  it  has  repre- 
3322  sented  itself  and  proven  itself  to  be  the  most  con¬ 
sistent  service  we  have  had  over  the  past  few 

years. 

MR.  BEVANS:  I  move  to  strike  that. 

I  have  a  similar  motion  with  respect  to  page  5,  sub¬ 
paragraph  1,  because  as  far  as  I  understand  it  there  is 
no  issue  in  this  case  of  the  question  of  continuation  of 
the  services  now  offered  by  the  North  American  group. 
I  believe  what  the  witness  is  doing  is  summarizing  the 
testimony  at  page  5  paragraph  1.  I  think  that  is  beyond 
the  issues  of  this  proceeding. 

THE  WITNESS:  I  am  merely  trying  to  state  our 
position  as  I  was  asked  to  do,  Mr.  Examiner. 

EXAMINER  MORAN:  Just  a  minute,  please. 
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THE  WITNESS:  Yes,  sir. 

MR.  BURT:  I  think  Mr.  Cowden  can  state  his  posi¬ 
tion  little  more  fully,  as  to  what  he  means  by  retention 
in  the  public  interest,  that  will  be  no  problem  with  Mr. 
Bevans. 

THE  WITNESS:  We  are  convinced  that  the  eco¬ 
nomic  and  other  information  that  will  be  brought  out  in 
the  testimony  by  the  parties  to  these  proceedings  will 
prove  that  there  is  need  for  certification  of  one  or  more 
carriers,  perhaps,  to  serve  Lockheed  Air  Terminal 

We  don’t  place  ourselves  in  the  position  of  telling  the 
Honorable  board  who  should  get  service  or  what  serv¬ 
ice  beyond  the  fact  that  our  experience  has  shown  us 
over  the  years  that  the  service  offered  by  the  North 

American  group  has  been  consistent,  it  represents 
3323  about  30  percent  of  the  service  that  we  do  have. 

The  North  American  group  is  based  at  Lockheed 
Air  Terminal,  they  are  a  substantial  adjunct  to  the  com¬ 
munity,  and  as  I  say  they  offer  the  most  service  thafi 
we  have. 

BY  MR.  BURT: 

Q  Do  you  have  any  knowledge  as  to  the  business  rep¬ 
utation  of  the  management  of  the  North  American, 
group?  A  Yes,  sir,  I  do.  As  manager  of  the  Cham¬ 
ber,  it  is  necessary  for  me  to  have  considerable  knowl¬ 
edge  of  the  various  business  organizations  in  the  com¬ 
munity. 

We  receive  inquiries  from  not  only  local  business  peo¬ 
ple  but  business  people  from  other  communities  about 
certain  business  organizations  in  our  community. 

We  have  no  better  business  bureau  in  Burbank  like 
you  have  in  Los  Angeles,  and  a  number  of  other  cities, 
so  it  is  of  prime  importance  that  we  have  such  infor¬ 
mation  available.  ' 

Q  Wheai  you  say  North  American  group  what  do 
you  mean?  A  I  mean  the  principals  that  are  the  head  of 
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the  North  American  group,  namely,  Mr.  Fishgrund,  Mr. 
West,  Mr.  Lewin  and  Mr.  Hart. 

Q  What  is  the  business  reputation  of  this  group?  A 
It  is  very  excellent.  They  support  the  Chamber,  they 
support  community  chest,  Red  Cross  and  other  charities 
of  recognized  reputation,  they  take  their  part  in  the 
community  and  do  more  than  their  part  in  advancing 
the  welfare  of  the  community. 

3324  Q  What  is  their  credit  reputation?  A  Very 
excellent. 

Q  In  your  capacity  as  manager  of  the  Chamber  of 
Commerce  do  you  receive  comments  and  complaints  from 
the  traveling  public  as  to  the  service  rendered  by  the 
airlines  serving  your  community?  A  Yes,  sir,  we  do. 

We  did  in  the  past  get  a  very  considerable  number  of 
complaints,  particularly  during  the  time  when  there  were 
a  number  of  non-scheduled  carriers  operating  from  Lock¬ 
heed  Air  Terminal.  I  can  say  in  all  truthfulness  that 
we  have  never  had  a  complaint  regarding  the  North 
American  group. 

I  have  personal  knowledge  to  the  effect  that  in  case 
they  oversell  a  particular  flight,  and  that  can  happen 
to  anyone,  they  will  put  them  on  another  carrier  or  make 
arrangements  for  them  and  pay  the  different  out  of 
their  own  pocket,  to  get  them  to  their  destination.  I 
know  this,  too,  which  can  happen  to  any  carrier,  when 
due  to  a  mechanical  failure  they  were  unable  to  take 
off  from  the  origin  point,  they  would  take  the  passenger 
to  the  hotel  at  their  expense  and  put  them  up  until  a 
plane  was  available  to  take  them  to  their  intended  des¬ 
tination. 

<Q  What  area  is  served  by  the  Lockheed  Air  Termi¬ 
nal?  A  The  northern  portion  of  Los  Angeles  county 
which  would  represent  the  various  cities  that  I  have 
indicated,  and  with  the  completion  of  the  Holly- 

3325  wood  Freeway,  for  example,  we  are  only  twenty  to 
22  minutes  from  downtown,  Los  Angeles,  which 
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means  the  financial  heart  of  the  City  of  Los  Angeles; 
the  county  courthouse,  City  Hall,  Federal  buildings  and 
so  forth. 

Q  And  what  has  been  the  history  of  service  out  of 
the  Lockheed  Air  Terminal  by  the  certificated  east-west 
carriers?  A  As  I  mentioned  a  few  minutes  ago  in  De¬ 
cember  of  1946  all  of  the  scheduled  carriers  moved  to  the 
then  Mines  Field,  later  called  Los  Angeles  International 
Airport. 

One  carrier  in  September  of  1948,  up  through  and  in¬ 
cluding  part  of  December,  1948,  had  one  flight  from  Bur¬ 
bank,  Chicago  to  New  York.  That  flight  was  pulled  out 
in  December  of  1948.  We  had  no  other  service  by  sched¬ 
uled  carriers  until  March  1,  last  year,  when  one  of  the 
scheduled  carriers  re-instituted  some  east-west  service. 
You  can  go  from  Burbank,  the  service  originates  in.  Bur¬ 
bank,  to  Denver.  You  wait  for  a  connecting  flight  east- 
bound,  either  coming  from  San  Francisco,  or  Los  An¬ 
geles,  around  11:30  to  11:45  at  night  is  when  you  getl 
your  connecting  service,  around  that  time.  On  April  12, 
of  last  year,  another  carrier  instituted  service  Burbank, 
Chicago,  New  York.  That  service  remained  in  effect 
until  January  9  of  1954,  when  that  service  was  discon¬ 
tinued.  I  might  add  in  that  connection  that  that  service 
was  reinstituted  for  a  period  of  about  12  days  this  spring 
and  then  dropped  again. 

Another  carrier,  the  same  carrier,  instituted  service, 
Burbank,  Chicago,  Buffalo,  and  Boston,  on  July  26  of 
last  year. 

3326  That  flight  on  around  trip  per  day  is  still  in 
operation.  Another  carrier  operated  a  flight  from 
Los  Angeles,  Burbank,  Las  Vegas,  Chicago,  New  York, 
starting  on  April  26  last  year,  and  on  November  10,  last 
year,  that  service  was  on  the  westbound  pattern,  was 
transferred  to  Phoenix,  on  into  Los  Angeles.  Which 
means  while  you  could  still  get  on  the  airplane  and  go 
east  from  Burbank,  you  could  not  come  back  to  your 
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point  of  origination,  yon  would  have  to  go  into  Los  An¬ 
geles  International  Airport. 

That  same  carrier  now  has  service  Los  Angeles,  Bur¬ 
bank,  Las  Vegas,  Chicago,  Philadelphia,  Boston.  That 
is  the  pattern,  sir. 

Q  What  has  been  the  history  of  the  service  out  of 
the  Lockheed  Air  Terminal  by  the  North  American 
Group?  A  Beginning  with  their  start  of  operation  in 
1947,  it  has  consistently  improved.  They  have  expanded. 
The  quality  of  their  service  and  so  forth  as  I  mentioned 
has  been  excellent  from  the  start. 

As  I  also  indicated,  it  now  represents  about  30  per 
cent  of  all  the  service  we  have. 

Q  Are  there  any  other  comments  you  have  which 
you  think  might  be  helpful  in  this  case?  A  None  that 
I  can  think  of,  sir. 

'MB.  BURT:  That  is  all,  Mr.  Examiner. 

•  •  •  • 

3350  GEORGE  POULOS 

was  called  as  a  witness  for  and  on  behalf  of  North  Amer¬ 
ican  Airlines,  and  after  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

3351  DIRECT  EXAMINATION 
BY  MR.  BURT: 

Q  Would  you  give  your  name  for  the  record?  A 
George  Poulos. 

Q  What  is  your  present  position?  A  District  Sales 
manager  for  the  Miami  office,  and  area  of  North  Ameri¬ 
can  Airlines. 

Q  What  was  your  position  to  July  3,  1953?  A  I 
was  regional  manager  of  the  Dallas  Office,  and  the  Dal¬ 
las  area  in  Dallas,  Texas. 

Q  Did  you  make  any  call  to  American  Airlines  Res¬ 
ervations  on  that  date?  A  Yes,  sir,  I  did. 

Q  And  could  you  explain  the  facts  leading  up  to  the 
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making  of  that  call,  why  you  made  itt  A  In  the  ca¬ 
pacity  of  Regional  Manager  of  Dallas,  received  numer¬ 
ous  complaints  from  passengers  who  were  flying  either 
to  California  or  to  New  York  that  American  Airlines 
was  misguiding  them,  and  sending  them  to  the  wrong 
terminals  and  giving  them  ridiculous  information. 

Therefore,  I  contacted  our  executives  of  our  company 
in  Burbank,  California,  and  asked  them  what  procedure 
or  what  action  they  wanted  me  to  take,  and  Mr.  Sam 
Wise,  who  is  my  direct  boss,  told  me  to  investigate  it 

MR.  STRATTON:  May  I  ask  the  relevancy, 

3352  what  issue  this  is  going  to! 

MR.  BURT:  Yes.  This  testimony  is  relevant 
to  the  issue  of  American’s  fitness.  North  American  in¬ 
tends  to  prove  that  American  Airlines  has  violated  Sec¬ 
tion  411  of  the  Civil  Aeronautics  Act  by  unfair  com¬ 
petitive  practices  against  North  American. 

BY  MR.  BURT: 

■Q  Was  this  telephone  conversation  recorded?  A 
No,  sir,  it  was  not. 

Q  What  did  you  do  after  you  put  up  the  phone,  after 
you  made  the  conversation?  A  During  the  conversation 
I  took  notes  on  the  exact  wording  that  the  particular 
person  that  I  was  having  the  conversation,  with  had  said, 
and  after  I  put  up  the  phone  I  made  out  a  letter  form 
of  everything  that  was  said  during  the  conversation. 

Q  Did  you  later  make  that  into  an  affidavit?  A  Yes, 
sir,  I  did,  at  the  suggestion  of  Mr.  Stan  Weiss.  I  had 
sent  the  letter  to  him,  and  he  in  turn  told  me  to  make 
an  affidavit  out  and  have  it  notarized,  and  mail  it  to  him. 

Q  Was  that  affidavit  a  true  and  correct  statement 
of  what  took  place  at  the  time  of  the  telephone  con¬ 
versation?  A  Yes,  sir,  it  was. 

Q  Did  you  refresh  your  recollection  by  looking  at 
that  affidavit  before  you  came  here.  A  Yes,  sir, 

3353  I  have,  sir. 

Q  Did  you  obtain  the  name  of  the  person  that  an- 


I 


100 


(Tr.  3354) 

swered  the  telephone  for  American  Airlines,  reservations 
in  Dallas?  A  Yes,  I  did. 

Q  "What  was  that  name.  A  The  reservationist  an¬ 
swered  the  phone,  her  name  was  Pat  Jenkins.  She  was 
a  reservationist  at  Carter  Field. 

Q  Would  you  describe  the  conversation  that  you  had 
with  Pat  Jenkins  on  July  3,  1953?  A  Yes,  sir,  I  will. 
On  this  day  I  picked  up  the  phone  and  dialed  American 
Airlines  to  find  out  exactly  what  it  was  that  was  going 
on. 

Miss  Pat  Jenkins  answered  the  phone,  and  I  asked 
her  if  she  had  any  coach  flights  to  New  York  City  for 
July  4. 

She  in  turn  answered  that  she  could  not  accommodate 
me  until  July  7.  And  I  asked  her,  well,  what  is  it  about 
this  $56  business  that  I  have  been  hearing  so  much 
about  on  the  radio?  She  in  turn  said,  “Oh,  I  am  sorry, 
you  have  the  wrong  airlines”. 

She  said,  “You  are  thinking  of  North  American.  Air¬ 
lines  and  a  non-scheduled  airlines.” 

I  said,  “Well,  what  does  that  mean? 

She  says,  “Oh,  I  wouldn’t  fly  on  North  American  Air¬ 
lines;  they  have  equipment  that  is  unsafe  and  as  we 
call  them,  they  are  death  traps.” 

3354  So  I  said,  “Well,  how  does  the  Government  al¬ 
low  this  to  continue?” 

She  answered,  “Well,  the  CAB  doesn’t  recognize  them.” 

Then  I  asked  her,  “Well,  hasn’t  anything  been  done 
to  correct  this?” 

She  in  turn  said,  that  she  didn’t  know  about  that.  But 
the  reason  that  North  American  Airlines  was  giving 
these  $56  flights  to  New  York  City  was  on  the  high- 
powered  advertising  that  they  use  to  fool  the  public  and 
then  she  also  stated  that  North  American  Airlines  was 
known  to  leave  passengers  stranded  two  and  three  days 
in  different  parts  of  the  United  States  and  specifically 
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she  stated  North  Carolina,  and  North  American  refused 
to  pay  any  money  for  their  hotel  or  room  or  any  kind 
of  subsistence  that  they  were  allowed.  And  she  made 
the  statement  if  you  value  your  life  do  not  fly  on  North, 
American. 

Q  Is  that  substantially  the  complete  conversation  you 
had  with  Miss  Jenkins?  A  That  is  about  it. 

The  routine  was  I  thanked  her  very  much  for  her  in¬ 
formation  and  I  just  hung  up. 

MR.  BURT:  That  is  all 

•  •  •  • 

3360  CROSS  EXAMINATION 

BY  MR.  STRATTON: 

•  •  •  • 

3362  Q.  Prior  to  the  time  you  received  the  instruc¬ 
tions  from  Mr.  Weiss,  had  you  made  any  phone 

calls  yourself  to  American  Airlines?  A  No,  sir. 

Q  During  the  six  or  seven  days  between  the  time  you 
received  the  instructions  from  Mr.  Weiss  and  the  phone 
call  of  July  3,  did  you  make  any  phone  calls  to  Ameri¬ 
can  Airlines?  A  No,  sir. 

Q  Subsequent  to  July  3,  did  you  make  any  calls  to 
American  Airlines?  A  You  mean  after? 

Q  After.  A  No,  sir. 

Q  This  is  the  only  call  you  have  ever  made  to  Ameri¬ 
can  Airlines?  A  Well,  I  mean  in  reference  to  this  par¬ 
ticular  thing,  yes.  I  have  called  American  Airlines  for 
reservations  for  myself. 

Q  At  this  time,  how  many  employees  of  North  Ameri¬ 
can  were  under  your  supervision  in  Dallas?  A  14,  sir. 

Q  Did  you  instruct  any  of  them  to  make  phone  calls 
to  American  Airlines?  A  No,  sir,  I  did  not 
Q  This  is  during  this  period  between  the  time  you 
received  your  instructions  from  Mr.  Weiss  and 

3363  your  phone  call  of  July  3?  A  Yes. 

Q  Do  you  know  whether  anyone  else  instructed 
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them  to  make  any  phone  calls?  A  Not  that  I  know  of, 
sir. 

Q  Do  yon  know  whether  any  of  them  made  any  snch 
phone  calls?  A  Not  to  my  knowledge,  no,  sir. 

Q  So  far  as  yon  know,  this  was  the  only  phone  call 
that  was  made  to  American  Airlines  'by  North  Ameri¬ 
can  in  Dallas  between  the  time  yon  received  the  instruc¬ 
tions  from  Mr.  Weiss,  and  February  28,  1954,  when 
North  American  temporarily  suspended  service  in  Dal¬ 
las?  A  I  wouldn’t  put  it  that  way,  sir. 

Q  It  was  the  only  phone  call  concerning  matters 
such  as  those  taken  up  in  this  affidavit?  A  That  is 
right. 

•  •  •  • 

3364  BY  MR.  STRATTON: 

Q  Did  you  at  any  time  call  the  telephone  call 
of  July  3,  1953,  and  the  conversation  you  had,  to  the 
attention  of  anyone  in  American  Airlines?  A  No,  sir, 
I  did  not. 

•  •  •  • 

3375  ROGER  L.  CONLON 

was  called  as  a  witness  for  and  on  behalf  of  North 

American  Airlines,  and  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

3376  DIRECT  EXAMINATION 

Q  Would  you  give  your  name  to  the  reporter,  please? 
A  Roger  L.  Conlon. 

Q  What  is  your  present  position,  Mr.  Conlon?  A  I 
am  the  Regional  Manager  for  North  American  Airlines 
with  headquarters  in  Chicago. 

Q  What  was  your  position  on  July  24,  1953?  A  I 
was  the  office  manager  of  the  North  American  Airlines 
office  in  Milwaukee. 

Q  Did-  you  call  American  Airlines  with  respect  to 
reservations  on  that  day?  A  Yes,  I  did  call  North 
American  Airlines  on  that  day. 
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Q  Did  you  call  American  Airlines?  A  American 
Airlines. 

Q  What  events  led  up  to  this  call?  A  Well,  as 
manager  of  the  North  American  Airlines’  Milwaukee 
office,  over  a  period  of  time  passengers  had  come  to  me 
stating  that  in  checking  with  other  ticket  agents  of  other 
airline  companies  in.  Milwaukee,  that  they  were  told 
that  North  American  Airlines’  aircraft  and  their  pilots 
were  not  regulated  by  the  same  governmental  rules  of 
the  C.A.B.,  and  consequently  flying  on  North  American 
Airlines  would  mean  placing  their  lives  in  jeopardy  or 
risking  their  lives  and  other  statements  to  that  ef¬ 
fect. 

3377  Now  these  passenger  complaints  were  registered 
by  me  personally.  I  forwarded  these  complaints 
to  the  regional  manager  in  Chicago,  with  carbon  copies 
to  the  home  office  in  Burbank,  California.  As  a  result, 
a  direct  result  of  these  complaints,  repeated  complaints 
over  a  lengthy  period  of  time,  I  was  contacted  by  the 
regional  manager,  Mr.  Block,  in  Chicago,  to  place  calls 
to  airline  companies  in  Milwaukee  to  ascertain  whether 
or  not  these  statements  that  I  had  registered  in  com¬ 
plaints  were  true. 

Q  And  was  the  telephone  conversation  that  you  had 
with  American  Airlines’  reservations  recorded?  A  No, 

it  was  not  recorded. 

Q  And  did  you — what  did  you  do  immediately  after 
you  put  up  the  phone?  A  Upon  putting  up  the  phone 
I  had  taken  notes  during  the  conversation  that  I  had 
just  concluded.  I  immediately  took  out  a  sheet  of  pa¬ 
per,  and  using  the  notes  that  I  had  taken  during  the 
conversation,  then  sat  down  and  recapped  the  conver¬ 
sation  as  best  as  the  notes  and  I  could  recall  freshly, 
moments  after  hanging  up  the  phone. 

Q  What  did  you  do  then?  A  At  that  time  I  took — 
I  used  the  notes  that  I  had  taken  during  the  conversa- 
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tion  on  the  phone.  I  sat  down  and  in  longhand  wrote 
down,  in  question-answer  form,  the  precise  conversation. 
I  had  just  concluded. 

3378  I  then  had  a  secretary  in  the  office  type  this 
longhand  written  transcript.  I  then  compared  the 

written  transcript  to  the  typewritten  transcript  to  be 
sure  that  what  was  in  my  own  handwriting  was  also  in 
the  typewritten  copies. 

I  mailed  these  copies  to  the  regional  manager  in  Chi¬ 
cago  and  the  executives  of  North  American  Airlines  in 
Burbank,  California,  all  4  of  the  executives. 

Q  Did  you  mail  them  before  you  had  them  notarized! 
A  No,  I  have  to  correct  that,  that  is  right. 

This  conversation  took  place  I  believe  in  the  latter 
part  of  July,  24th  of  July,  1953.  After  that  day,  re¬ 
composing  the  conversation  in  longhand  form,  I  took  it 
over  to  a  notary  public  and  had  it  notarized,  'but  it  was 
not  made  out  in  an  affidavit  form  at  that  time.  I  sent 
the  notarized  copy,  I  kept  the  original  in  my  own  pos¬ 
session,  I  sent  the  notarized  copy  to  our  regional  man¬ 
ager  and  the  owners  of  the  company. 

And  in  response  to  receiving  this  notarized  letter  of 
mine  relative  to  the  conversations  I  had  with  American 
Airlines  reservations,  they  suggested  that  I  take  the 
original  copy  over  to  our  attorney  in  Milwaukee  and 
have  an  affidavit  made  out 
Q  When  you  went — what  happened  when  you  went 
to  the  attorney’s  office?  A  I  went  to  the  attorney’s 
office  with  the  original  copy  that  I  had  made  the  date 
I  had  placed  the  call.  Went  over  there  and  he 

3379  took  the — using  this  copy  that  I  had  made  on  the 
date  of  the  conversation,  he  made  an  affidavit  from 

that  same  piece  of  paper  and  that  was  the  affidavit  that 
was  finally  sent  to  Mr.  Weiss  in  Burbank,  California. 

Q  Did  you  read — was  the  affidavit  that  the  attorney 
prepared  identical  with  the  one  that  you  prepared  right 
after  the  telephone  conversation?  A  Yes,  it  would 
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have  to  be  since  it  was  taken  right  from  the  first  no¬ 
tarized  sheet 

Q  And  was  this  affidavit  a  true  and  correct  state¬ 
ment  of  what  happened  in  the  telephone  conversation? 
A  Yes,  it  was  that 

Q  Have  you  refreshed  your  recollection  by  looking 
at  that  affidavit  since  that  time?  A  Yes,  I  have. 

Q  Would  you  describe  the  telephone  conversation  you 
had  with  American  Airlines  reservations  on  SHj  24, 
1953?  A  Yes. 

After  consulting  the  Milwaukee  telephone  directory 
for  the  telephone  number  of  American  Airlines  reserva¬ 
tions,  I  placed  a  call  to,  I  believe,  Humbolt  38200,  if  my 
memory  serves  me  correctly. 

And  the  operator  placed  the  call  and  in  answer  to  that 
call  I  heard,  “American  Airlines  Reservations”. 

I  asked  the  reservationist  if  she  would  be  so 
3380  kind  as  to  give  me  information  on  flights  and 
fares,  one-way  and  round  trip  to  New  York. 

The  reservationist  who  did  not  identify  herself  gave 
me  the  information  on  the  fares,  and  the  flights  available 
on  American  Airlines  to  New  York. 

I  told  this  reservationist  that  prior  to  calling  Ameri¬ 
can  Airlines  I  had  called  another  airline  listed  in  the 
Milwaukee  telephone  directory,  North  American  Airlines, 
and  that  from  what  I  could  gather  there  was  a  10  to  20 
dollar  one-way  and  round  trip  additional  cost  on  Ameri¬ 
can  Airlines  as  compared  to  that  of  North  American 
Airlines  for  non-stop  service  to  New  York. 

I  asked  her  if  she  could,  because  of  the — I  told  her 
this  that  I  wanted  to  economize  this  trip  to  New  York. 
It  was  very  important  that  I  do  that.  And  I  was  won¬ 
dering  if  she  could  give  me  some  reasons  for  the  dif¬ 
ference  in  fares  of  American  Airlines  and  North  Ameri¬ 
can  Airlines.  In  answer  to  this  question  the  reservation¬ 
ist  told  me  that  from  her  own  information  she  could  not 
supply  me  the  answer  to  that  question  and  she  would 
like  to  refer  me  to  her  supervisor. 
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Moments  later  a  voice  answered,  Miss  Deloria,  Super¬ 
visor  of  Reservations.  I  told  Miss  Deloria  that  I  had 
just  received  the  American  Airlines  information  as  to 
fares  and  times  on  a  flight  to  New  York  one-way  and 
round  trip.  I  also  told  her  that  this  trip  I  wanted  to 
economize  my  flight  to  New  York  and  that  I  had 

3381  asked  the  reservationist  if  she  could  help  me  to 
know  the  reason  for  the  difference  between  the 

fares  of  American  Airlines  and  North  American  Air¬ 
lines  one  way  and  round  trip  respectively  to  New  York. 

She  answered  this  by  saying  North  American  is  a 
scab  airline  and  they  rob  you  every  time  they  sell  you 
a  ticket.  And  I  said  to  her,  I  can’t  understand  that,  I 
understand  from  the  North  American  reservationist  that 
I  can  board  Flight  101,  leave  Chicago’s  Midway  Airport 
in  the  morning,  arrive  non-stop  with  a  free  box  lunch 
aloft  and  return  out  of  New  York  back  non-stop  to  Chi¬ 
cago  for  fares  that  are  less  costly  than  the  fares  of 
American  Airlines  for  service  non-stop  into  New  York. 

She  said  that  North  American  Airlines  could  not  guar¬ 
antee  me  to  go  to  my  destination,  that  if  the  time  would 
be — if  the  flight  did  not  leave  on  time  they  would  make 
no  arrangements  for  me.  Further  she  stated  that  North 
American  Airlines  flew  inferior  equipment,  that  their 
flights  would  leave  under  weather  conditions  that  would 
normally  ground  the  flights  of  other  scheduled  airlines, 
that  the  North  American  Airlines  pilots  were  not  re¬ 
quired  to  take  the  same  physical  check-ups  as  the  pilots 
of  the  other  scheduled  airlines,  thereby  risking  the  lives 
of  their  passengers. 

She  says  relative  to  their — you  want  economy  she 
said,  why  North  American  doesn’t  even  pay  their  taxes, 
she  said  and  as  far  as  the  non-stop,  it  doesn’t 

3382  exist,  in  fact  they  will  stop  anywhere  to  pick  up 
a  passenger.  And  she  has  known  of  this  flight 

non-stop  to  New  York  that  took  a  day  and  a  half  because 
of  such  stops. 
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She  said  also  if  I  was  interested  in  economizing  it 
should  be  important  for  me  to  note  that  in  the  event 
that  North  American  Airlines  should  be  grounded  for 
some  reason  or  another,  no  accommodations  would  be 
made  for  me  and  that  she  personally  knew  of  a  soldier 
who  spent  $28  on  such  accommodations. 

To  summarize  her  feelings  she  said  North  American 
is  a  deadbeat  outfit. 

American  Airlines  has  flights  every  hour  on  the  hour 
for  $33  to  New  York.  I  thanked  her  for  the  informal 
tion,  told  her  I  would  have  to  check  further  and  closed 
the  conversation. 

MR.  BURT:  That  is  all  the  direct,  Mr.  Examiner. 
EXAMINER  MORAN :  Mr.  Stratton,  cross  exami¬ 
nation  t 

MR.  STRATTON:  I  take  it  this  is  subject  to  the 
same  ruling  as  previously  about  deferred  ruling  on  the 
objection,  motion  to  strike? 

EXAMINER  MORAN:  That  is  right. 

CROSS  EXAMINATION 

By  Mr.  Stratton: 

•  •  •  • 

3386  Q  After  becoming  office  manager  in  Detroit, 
did  you  make  any  calls  to  the  certified  airlines 

in  Detroit  along  these  same  lines? 

•  •  •  • 

3387  THE  WITNESS:  My  answer  to  it  is  yes,  I 
called  certified  carriers  in  the  Detroit  area  during 

my  period  of  management  there. 

BY  MR.  STRATTON: 

Q  Including  American  Airlines?  A  Yes,  sir. 

Q  On  how  many  occasions  did  you  make  phone  calls 
to  American  Airlines  in  Detroit?  A  It  is  difficult  to 
recollect,  since  I  have  no  reason  for  recording  the  calls. 
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but  I  would  say  that  I  could  conceivably  have  made  3  or 
4  calls  during  the  90  days  that  I  was  in  Detroit. 

Q  Did  you  not  keep  notes  or  write  affidavits  or  send 
reports  to  the  4  owners  of  the  company  about  any  of 
those  phone  calls  T  A  No,  I  did  not. 

Q  Since  leaving  Detroit,  have  you  made  any  such 
phone  calls?  A  Yes,  in  Chicago  I  have  made  phone 
calls  to  the  other  airline  companies  inquiring  about  the 
same  type  of  call,  yes. 

•  •  •  • 

3416  Whereupon, 

VINCENT  A.  CARSON 

was  called  as  a  witness  for  and  on  behalf  of  North 

3417  American  Airlines,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  BURT: 

Q  Would  you  give  your  name  to  the  reporter,  please? 
A  Vincent  A.  Carson. 

Q  Would  you  describe  your  connection  with  the  La- 
Guardia  Airport,  what  you  have  been  doing  there,  what 
your  history  is,  what  your  present  position  is?  A  I  was 
Airport  Manager  of  LaGuardia  Airport  from  May,  1948 
until  1  January  1954;  Assistant  General  Manager  of  Air¬ 
ports  from  January  1,  1954  to  June  18,  ’54;  and  pres¬ 
ently  I  am  acting  in  the  capacity  of  Manager  of  New  York 
International  Airport. 

Q  Were  you  subpoenaed  to  appear  here  by  the  North 
American  Group?  A  Yes. 

Q  Why  did  you  require  a  subpoena?  A  It  is  my  un¬ 
derstanding  that  our  organization’s  policy  is  that  when 
one  of  their  representatives  is  requested  to  present  testi¬ 
mony  on  an  impartial  basis,  that. a  subpoena  is  a  require¬ 
ment 
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Q  And  your  appearance  here  is  not  in  any  way  an 
indication  of  support  of  the  North  American  applica¬ 
tion,  that  they  should  be  awarded  a  certificate  in 
3418  this  case,  by  the  LaGuardia  Airport  or  by  the  Port 
Authority;  is  that  correct?  A  My  appearance 
here  is  strictly  on  an  impartial  basis.  I  would  like  to 
emphasize  that  point,  if  I  may. 

Q  Yes. 

Do  any  members  of  the  North  American  Group  lease 
space  at  the  LaGuardia  Airport?  A  Yes. 

Q  And  who  are  they?  A  Twentieth  Century  Air¬ 
lines,  Trans-National  Airlines,  and  Trans-American  Air¬ 
lines. 

Q  What  has  been  your  experience  with  these  tenants, 
or  these  carriers  as  tenants  at  the  airport?  A  My  ex¬ 
perience  has  been,  in  the  past  three  years,  that  they  con¬ 
duct  their  business  on  a  good  basis,  they  abide  and  ad¬ 
here  to  our  rules  and  regulations,  and  they  are  prompt 
in  the  payment  of  their  bills. 

Q  How  do  they  conduct  their  business  negotiations 
with  the  airport?  A  Through  the  Properties  Division  of 
our  Aviation  Department. 

Q  Have  they  conducted  those  negotiations  as  honest 
and  reputable  businessmen?  A  Yes. 

•  •  •  • 

3420  EXAMINEE  MORAN:  Mr.  Hill? 

ME.  HILL:  I  believe  last  night  I  indicated  that 
I  had  some  questions,  Mr.  Examiner,  but  on  review  of  my 
files,  I  have  no  questions  this  morning. 

EXAMINEE  MOEAN:  Mr.  Simpson? 

ME.  SIMPSON:  No  questions. 

EXAMINEE  MOEAN:  Mr.  Wenner? 

ME.  WENNEE:  No  questions.  L 

EXAMINEE  MOEAN :  Any  redirect,  Mr.  Burt? 

ME.  BIJET:  No,  sir. 

EXAMINEE  MOEAN:  If  there  is  nothing  further  of 
the  witness,  he  may  be  excused. 

(Witness  excused.) 
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MB.  BURT:  Mr.  Smith,  would  you  come  to  the  wit¬ 
ness  stand,  please. 

Whereupon, 

RALPH  EUGENE  SMITH 

was  called  as  a  witness  for  and  on  behalf  of  North 
American  Airlines,  having  been  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows  : 

DIRECT  EXAMINATION 

BY  MR.  BURT: 

Q  Would  you  give  your  name  to  the  reporter,  please? 
A  Ralph  Eugene  Smith. 

Q  And  what  is  your  present  position?  A  I  am 

3421  a  Senior  Counter  Agent  in  Los  Angeles. 

Q  For  whom?  A  For  North  American  Air¬ 
lines. 

Q  And — 

MR.  DOUGLAS:  Could  the  witness  speak  up,  please? 
THE  WITNESS:  Yes. 

BY  MR.  BURT: 

Q  What  was  your  position  on  July  1,  1953?  A  I  was 
a  counter  agent 

Q  On  that  date  did  you  make  a  telephone  call  to 
American  Airlines  Reservations?  A  Yes. 

Q  Was  that  telephone  call  recorded?  A  No,  sir. 

Q  What  did  you  do  immediately  after  you  put  up  the 
telephone?  A  I  took  the  notes,  at  that  time  looked  them 
over,  wrote  the  letter. 

Q  And  have  you  examined — that  letter  was  made  in 
affidavit  form,  was  it?  A  Yes,  it  was. 

Q  Have  you  refreshed  your  recollection  by  looking  at 
that  affidavit  since  that  time?  A  Yes,  sir. 

Q  Would  you  describe  the  telephone  conversa- 

3422  tion  that  you  had  with  the  American  Airlines  Res¬ 
ervations  on  July  1,  1953?  A  I  dialed  Madison 

63811;  she  answered  the  phone,  “American  Airlines  Res¬ 
ervations/’  I  said,  “Could  you  tell  me  what  the  coach 
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fare  is  from  Los  Angeles  to  Dallas?”  She  said  “Yes, 
$65.55  each  way.”  I  then  said  that  I  had  been  reading 
in  the  newspaper  about  a  $49  flight  from  Los  Angeles  to 
Dallas  on  North  American  Airlines.  She  says,  “Oh”,  she 
says,  “they  are  a  non-scheduled  outfit.”  She  then  said 
that  yon  never  knew  when  you  were  going  to  leave,  that 
they  waited  until  they  had  a  full  load  of  passengers. 

Then  she  said  that  they  also  made  at  least  two  stops 
between  Los  Angeles  and  Dallas,  sometimes  more. 

I  then  said,  “How  are  their  airplanes?”  She  said, 
well,  that  their  service  was  very  good  on  their  planes. 

Q  That  was  American’s  service?  A  That  is  right 
She  said  that  they  serviced  the  airplanes  very  well  every 
few  hours,  and  so  forth,  but  North  American  didn’t  serv¬ 
ice  theirs  nearly  like  they  should;  said  that  it  was — they,, 
had  very  minor  checks,  and  so  forth,  on  them. 

Q  Is  that  the  substance  of  the  conversation  you  had 
on  that  date?  A  Yes.  Then  she  said  that — 

Q  Was  there  anything  more  of  any  importance  that 
was  said?  A  No,  nothing  more  of  importance. 
3423  MB.  BUST:  That  is  all  I  have. 

EXAMINEE  MOBAN:  Cross  examination,  Mr. 

Bevans? 

MB.  BEVANS:  No  questions. 

EXAMINEE  MOBAN:  Mr.  Stratton? 

CBOSS  EXAMINATION  * 

BY  MB.  STBATTON: 

Q  Mr.  Smith,  what  is  your  present  position  with 
North  American?  A  I  am  a  Senior  Counter  Agent. 

Q  How  long  have  you  been  employed  by  North  Amer¬ 
ican?  A  Better  than  two  years. 

Q  Have  you  been  in  Los  Angeles  all  that  time?  A 
Yes,  sir. 

Q  Are  you  in  the  downtown  office  of  North  American 
or  are  you  at  the  airport?  A  I  am  at  the  downtown 
office,  sir. 
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Q  How  many  other  people  are  in  that  office?  A  At 
the  present  time  there  are  five  young  ladies  and  two  other 
gentlemen  besides  myself. 

Q  Would  you  describe  briefly — can  you  describe  briefly 
your  duties  as  a  counter  man?  What  I  have  in  mind  par¬ 
ticularly  is  do  you  receive  calls  from — incoming  calls  from 
would-be  passengers,  or  people  making  inquiries?  A 
Yes,  sir. 

Q  iThat  is,  telephone  calls? 

•  »  •  • 

3430  Whereupon, 

FBANZ  B.  WOLF 

was  called  as  a  witness  for  and  on  behalf  of  North  Amer¬ 
ican  Airlines,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

DIRECT  EXAMINATION 
By  MR.  BURT: 

Q  Would  you  give  your  name  to  the  Reporter,  please? 
A  Franz  B.  Wolf. 

•  •  •  * 

3432  Q  What  exhibits  were  prepared  by  you  or  un¬ 
der  your  supervision  and  direction?  A  NAJ-1 

3433  and  NAJ-11. 

•  •  •  • 

3434  Q  What  kind  of  economic  analysis  did  North 
American  ask  you  to  do,  Mr.  Wolf?  A  North 

American  asked  Robert  R.  Nathan  and  Associates  to 
analyze  the  economic  problems  involved  in  their  appli¬ 
cation  in  this  case,  and  it  was  felt  that  these  economic 
problems  are  of  two  kinds:  One,  they  are  problems  as 
normally  arise  in  an  application  for  a  certificate  on  a 
route,  such  as  the  characteristics  of  the  route,  and  the 
traffic  on  that  route.  And,  second,  they  are  problems  in¬ 
volved  in  certification  of  a  carrier,  not  previously  certi¬ 
fied,  and  particularly  at  this  time  when  no  trunk  line 
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carrier  has  been  certified  since  the  enactment  of  the  Civil 
Aeronautics  Act. 

A  Since  the  passage  of  that  Act?  A  Yes. 

Q  In  making  your  analysis  of  the  growth  of  air  trans¬ 
portation,  to  what  factors  did  yon  relate  that  growth? 
A  We  looked  at  the  past  growth  of  air  transportation 
itself,  and  we  related  it  to  population  growth  and  to  the 
growth  of  the  national  product. 

Q  The  gross  national  product?  A  The  gross 

3435  national  product. 

Q  And  what  population  estimates  did  you  use? 
A  We  used  the  latest  population  estimates  of  the  Bu¬ 
reau  of  the  Census. 

Q  And  would  you  explain  what  the  gross  national 
product  is?  A  The  gross  national  product  is  a  statisti¬ 
cal  measurement  of  the  total  output  of  goods  and  services 
of  the  nation  during  any  given  period  of  time,  usually 
stated  on  an  annual  basis.  It  is  generally  recognized  by 
economists  as  the  most  inclusive  measure  of  business 
activity. 

Q  What  rate  of  growth  of  the  gross  national  product 
did  you  project  for  the  future?  A  We  projected  a  rate 
of  three  percent  a  year. 

Q  And  would  you  explain  why  you  used  that  three 
percent?  A  We  used  that  rate  because  it  has  been  hold¬ 
ing  good  for  a  long  period  of  time;  in  fact,  as  long  as  we 
have  reasonably  good  statistics,  almost  a  century,  and 
it  may  be  considered  a  conservative  rate  under  present 
conditions  because  there  are  many  indications  that  our 
economic  growth  is  speeding  up,  rather  than  slowing 
down. 

Q  Are  there  any  charts  in  the  exhibit  that  demon¬ 
strate  the  historic  growth  of  Q-.N.P.?  A  Yes.  I  would 
refer  to  Chart  2,  which  follows  page  77  of  Exhibit  NAJ-1, 
and  is  the  reproduction  of  a  page  from  a  govern- 

3436  ment  publication. 

Q  This  follows  page  17,  doesn’t  it?  A  Seven¬ 
teen,  pardon  me. 
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This  chart  shows  the  three  percent  growth  trend  as  it 
holds  good  over  a  period  from  1910  to  approximately 
the  present,  that  is,  to  1952,  in  spite  of  the  fact  that 
there  were  a  number  of  severe  depressions  during  this 

period,  and  a  war  period;  nevertheless,  the  general  trend 
of  the  G.N.P.  was  three  percent  during  that  period. 

I  may  also  refer  to  Chart  1,  which  follows  page  15, 
and  shows  the  general  trend  since  1869,  that  is  as  far  as 
we  do  have  statistical  data.  The  three  percent  growth 
line  is  indicated  at  the  end  by  the  dash  line,  and  you  will 
notice  that  this  line  is  somewhat  flatter  than  the  preced¬ 
ing  trend  from  1869  to  the  present 
Q  What  are  your  forecasts  for  the  gross  national 
product  in  1955,  1960  and  1975?  A  Our  projection  is 
475  billion  in  1955,  435  billion  in  1960,  and  675  billion 
in  1975,  all  expressed  in  the.  1951  price  level. 

Q  Does  Chart  3  show  the  trend?  A  Chart  3,  which 
follows  page  23,  shows  this  projected  trend,  and  compares 
it  with  the  actual  past  experience  since  1919. 

Q  Are  these  estimates  of  gross  national  prod- 

3437  net  the  maximum  that  the  country  can  attain  in 
those  years?  A  No,  they  are  not.  They  are  based 

on  the  working  hours  and  rates  of  productivity  that  can 
be  reasonably  expected  under  normal  conditions.  Under 
boom  conditions  or  under  the  forced  draft  of  a  war, 
certainly  working  hours  would  be  longer,  productivity 
might  increase  faster,  and  gross  national  product  might 
be  substantially  higher. 

•  •  •  • 

Q  What  have  been  the  annual  rates  of  growth  of  air 
transportation?  Have  you  computed  those?  A  They  are 
stated  on  the  following  page,  page  32,  for  four  periods. 
If  you  turn  back  to  the  chart  for  a  moment,  you  will 
see  that  these  four  periods  are  readily  discernible 

3438  along  that  line,  separate  curves,  which  come  to  a 
peak,  and  then  there  is  a  slight  slow-down  of 
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growth,  and  during  the  earlier  of  those  periods,  from 
’30  to  ’36,  the  average  annual  rate  of  growth  was  31 
percent  per  year;  during  the  following  period,  from  *36 
to  ’41,  it  was  26  percent  per  year;  from  ’41  to  ’47  it  is 
28  percent  per  year;  and  from  ’47  through  ’53  it  was  16 
percent  per  year. 

•  •  •  • 

3443  Q  What  levels  of  air  traffic  did  you  calculate  for 
future  periods!  A  That  is  shown  on  Chart  7, 

3446  which  follows  page  66.  The  projection  is  18  billion 
revenue  passenger-miles  for  1955  ;  28  billion  rev¬ 
enue  passenger-miles  for  1960,  and  57  billion  revenue  pas¬ 
senger-miles  for  1975. 

Q  How  does  the  rate  of  growth  for  the  future,  as 
estimated  by  you,  compare  with  the  historic  rate  of 
growth  of  this  industry?  A  That  is  shown  on  the  very 
following  page,  on  Chart  8,  where  you  see  on  the  left- 
hand  side  the  rates  of  growth  experienced  in  the  past, 
and  on  the  right-hand  side  the  rate  of  9.1  percent  em¬ 
ployed  in  our  projection  for  the  period  from  ’53  to  ’60, 
and  4.9  percent  from  ’60  to  ’75,  as  against  roughly  16 
percent  from  ’47  to  ’53,  and  figures  between  25  and  32 
percent  before. 

Q  What  significance  does  this  air  traffic  growth  have 
in  relation  to  the  economics  of  new  entry  into  the  busi¬ 
ness?  A  As  air  traffic  continues  to  grow,  at  a  very 
substantial  rate,  at  a  rate  still  considerably  greater  than 
that  of  a  mature  industry,  one  would  expect  that  there 
is  room  for  additional  carriers. 

Q  Have  you  made  any  study  of  the  traffic  carried  over 
the  Denver  route,  the  routes  in  issue  in  this  case?  A 
Tes,  we  have.  We  have,  in  the  first  place,  analyzed  the 
economic  factors  in  the  area  served  by  the  Denver  route, 
in  Chapter  3  of  NAJ-1,  which  starts  at  page  102,  and  ends 
at  page  127,  except  for  tables  in  the  appendix. 

3447  We  have,  then,  in  Chapter  4— 

Q  Is  that  page  128?  A  — which  starts  on  page 
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128,  analyzed  the  traffic  outlook  on  the  Denver  ronte  on 
the  basis  of  those  economic  data,  bnt  not  made  in  that 
chapter  a  specific  projection  of  traffic  volnme,  because 
such  a  projection  must  be  based  on  adequate  knowledge 
of  actual  traffic  thus  far  carried  during  some  base  period, 
and  that  knowledge  became  available  only  in  other  car¬ 
riers’  exhibits.  So  we  confined  ourselves  in  that  chap¬ 
ter  to  a  projection  of  a  trend  of  traffic  on  that  route, 
which  you  will  find  at  the  bottom  of  page  136. 

Q  Generally  you  concluded  that  the  Denver  route 
would  grow  somewhat  faster  than —  A  Some  what 
faster  than  air  traffic  as  a  whole,  because  of  the  faster 
economic  and  population  growths  in  the  air  served  by  the 
Denver  route. 

Q  How  much  faster  was  that,  if  I  can  get  that?  A 
We  assumed  that  during  the  period  between  1953  and 
1960,  it  would  grow  one  percent  per  year  faster;  that  is, 
if  the  traffic  on  the  Denver  route  should,  during  a  given 
period,  be,  say,  ten  percent  of  the  national  traffic,  it 
would  be  10.1  percent  during  the  following  year.  For 
the  period  from  1960  to  1975,  we  assumed  half  as  much 
growth  over  the  national  growth,  that  is,  one-half  of  one 
percent  per  year. 

The  trend  which  I  just  referred  to,  at  the  bottom 
3448  of  page  136,  subsequently  was  applied  in  Exhibit 
NAJ-1— 

Q  1L  A  NAJ-11,  to  the  data  presented  on  Bureau 
Counsel’s  request  by  the  carriers. 

The  Denver  route,  for  this  purpose,  was  defined  as  the 
traffic  between  any  two  of  the  stations  involved  in  North 
American’s  application.  In  other  words,  Chicago,  Kan¬ 
sas  City,  Denver,  Los  Angeles,  and  San  Francisco. 

The  traffic  flow  on  this  route,  as  so  defined,  is  shown 
in  the  appendix  tables  to  NAJ-11,  and  summarized  on — 

Q  Is  it  page  five?  A  Page  4,  of  NAJ — I  am  talking 
at  this  moment  about  the  1953  traffic.  That  is  on  page 
four,  where  a  short  table  shows  the  non-stop  traffic  be- 
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tween  any  of  these  two  cities,  and  at  the  bottom  the  total 
traffic  volume  is  stated  for  1953  as  2,524,800,000  revenue 
passenger-miles. 

On  page  5,  the  previously  referred  to  trend  is  applied 
to  this  figure,  and  the  second  short  table  on  ibis  page 
shows  the  traffic  projection  for  the  route  with  roughly  two 
and  a  half  billion  passenger-miles  for  1953,  as  the  base, 
a  projection  of  slightly  over  three  billion  passenger-miles 
for  ’55,  slightly  under  five  billion  passenger-miles  for  1960, 
and  somewhat  under  11  billion  passenger-miles  for  1975. 

Q  Have  you  measured  the  impact  of  certification  of 
North  American  on  the  carriers  now  certificated  for 

3449  service  along  this  route?  A  We  have  measured 
the  impact  on  the  route  as  a  whole,  and  on  the 

various  segments  of  that  route.  So  far  as  the  route,  as 
a  whole,  traffic  is  concerned,  you  will  find  that  on  page 
6  of  NAJ-11,  the  table  near  the  bottom  of  the  page,  which 
shows  the  total  traffic  projection  as  referred  to  a  mo¬ 
ment  ago,  and  shows  the — for  1953 — the  actual  volume 
of  traffic  carried  by  North  American  for  1955,  the  vol¬ 
ume  implied  in  North  American’s  proposal  in  this  case, 
with  a  70  percent  load  factor,  and  for  1960  and  75, 
the  North  American  volume,  based  on  the  assumption  that 
North  American  will  maintain  in  these  years  the  same 
proportion  of  total  traffic  as  it  would  achieve  in  1955,  if 
its  proposal  were  fully  in  operation  during  that  year. 

Consequently,  the  following  line  of  the  table  shows  the 
amount  of  traffic  that  would  be  carried  by  others,  and 
the  last  line  shows  the  percentage  increase  over  1953  in 
that  traffic  of  other  carriers. 

It  indicates  an  11.4  percent  increase  between  ’53  and 
’55,  and  an  82  percent  increase  between  1953  and  ’60,  and 
an  increase  of  roughly  300  percent  between  ’53  and  75. 

Q  This  is  the  growth — ■  A  This  is  the  growth  of  the 
traffic  of  other  carriers  to  these  years  from  1953. 

Q  With  North  American  certificated?  A  With  . 

3450  North  American  certificated,  and  carrying  traffic  as 
I  described  a  moment  ago. 
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Q  Mr.  Wolf,  have  yon  made  a  study  of  the  significance 
of  coach  service  in  the  economic  development  of  the  in¬ 
dustry!  A  Yes,  I  have,  and  it  is  reflected  in  Chapter 
2  of  NAJ-1,  beginning  at  page  70. 

Q  Did  your  study  indicate  that  lower  coach  fares  mean 
lower  profits  for  the  carriers?  A  No,  they  do  not 
Lower  coach  fares,  if  an  appropriate  ratio  to  first  class 
fare,  that  is,  in  the  ratio  resembling  the  ratio  of  seating 
density,  will,  at  the  same  load  factor,  approximately  the 
same  profits,  as  the  actual  figures  shape  up.  We  give  an 
example  in  the  exhibit  referring  to  American’s  data  where 
it  might  indicate  a  somewhat  higher  profit  on  coach  trips, 
and  I  notice  that  at  least  one  other  carrier  has  publicly 
stated  that  that  is  its  experience. 

Q  What  do  your  studies  show  as  to  the  value  of  coach 
as  a  traffic  generator?  A  It  shows  that,  which,  as  an 
economist,  one  might  expect;  namely,  that  a  commodity 
offered  at  a  lower  price  will  increase  the  market,  that 
coach  service  is  an  important  traffic  generator.  That  is 
particularly  important  in  this  industry,  where  the  market 
thus  far  has  been  confined  to  a  fairly  narrow  upper-in- 
come  level,  and  where  the  income  levels  lying  underneath 
and  offering  potential  markets  can  be  tapped  only 
3451  by  offering  the  product  at  a  lower  price. 

Q  Is  this  generating  capacity  shown  on  any  ta¬ 
bles  in  the  exhibit?  A  Yes,  indeed.  It  is  shown — it  is 
discussed  in  a  section  of — 

Q  Page  79.  A  — Chapter  3,  starting  at  the  bottom 
of  page  78,  and  there  is  a  short  table  at  the  bottom  of 
page  79,  which  is  based  on  the  fifty  station  pairs  lead¬ 
ing  in  the  number  of  passengers  in  September  1952.  They 
are  divided  up  there  in  the  table,  according  to  the  per¬ 
centage  of  coach  traffic.  There  are  18  pairs  with  no  coach 
traffic,  16  pairs  with  up  to  20  percent  coach  participa¬ 
tion,  and  16  pairs  with  more  than  20  percent  coach  par¬ 
ticipation. 
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For  the  period  from  September  *48  to  September  ’52, 
the  pairs  without  coach  experienced  a  traffic  increase  of 
20.4  percent.  Those  with  relatively  small  coach  par¬ 
ticipation  in  1952,  an  increase  of  61.3;  and  those  with 
more  substantial  coach  participation,  an  increase  of  102.2 
percent.  The  latter  are  broken  down  further  on  the 
following  page. 

Q  Page  80?  A  'Page  80;  where  there  is  also  a  short 
table  breaking  down  the  station  pairs  by  coach  partici¬ 
pation  from  20  to  30,  30  to  40,  40  to  50,  and  over  50 
percent  in  total  traffic,  and  showing  an  increasing 

3452  rate  of  traffic  growth  as  the  rate  of  coach  participa¬ 
tion  increases. 

Q  Have  you  made  any  study  of  the  adequacy  of  coach 
service  today?  A  Yes.  We  have  concluded  that  coach 
service  is  far  below  its  potential  volume,  and  also  below 
current  demand  for  coach  service,  so  far  as  our  figures 
are  current,  and  that  coach  service  is  less  adequate  than 
first  class  service  in  scheduled  tuning,  also  considerable 
progress  has  been  made  in  that  respect  The  difference 
has  been  substantially  reduced,  but  it  is  still  quite  sig¬ 
nificant  on  the  Denver  route. 

Q  What  conclusions  have  you  come  to  as  to  the  ade¬ 
quacy  of  coach  service  on  the  Denver  route?  A  We  have 
come  to  the  conclusion  that  it  is  quite  inadequate. 

Q  And  at  what  tables  do  you  show  that?  What  tan 
bles  do  you  have  that  show  that?  A  I  might  refer  to 
the  table  on  page  89,  which  shows  for  each  of  the  seg¬ 
ments  of  the  Denver  route  as  here  defined,  the  number 
of  first  class  and  coach  flights.  It  will  then  be  noticed 
that  there  was  a  total  number  of  72  coach  flights  as 
against  130  first  class  flights.  It  also  shows  the  break¬ 
down  of  these  flights  as  between  day  and  night  flights. 
Night  is  here  defined  as  the  period  between  midnight  and 
seven  o’clock  in  the  morning. 

And  it  is  assumed  that  any  flight  starting,  or 

3453  arriving,  during  these  inconvenient  hours  is  a  rela¬ 
tively  inconvenient  flight. 
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Yon  will  notice  that  of  the  total  number  of  first  class 
flights,  less  than  one-fourth  are  such  night  flights,  whereas 
of  the  nnmber  of  coach  flights,  exactly  half  are  such 
flights. 

Q  Have  yon  made  any  study  of  the  load  factors  in 
relation  to  coach  service  on  this  route?  A  Yes,  we  have. 
And  we  fonnd  that  load  factors  in  coach  service  are  gen¬ 
erally  higher  than  in  first  class  service,  and  frequently 
so  high  as  to  indicate  unsatisfied  demand. 

Q  Have  yon  made  any  analysis  of  the  effect  of  the 
present  first  class  and  coach  fare  structure  on  the  ability 
of  air  coach  to  penetrate  new  travel  markets?  A  Yes, 
we  have  made  such  a  comparison.  This  is  shown — 

Q  Is  it  shown  on  page  93?  A  It  is  on  page  93  of 
NAT-1,  where  passenger  fare  yields  are  compared  for 
various  modes  of  transportation,  and  where  is  can  be 
seen  that  the  difference  between  first  class  air  and  first 
class  rail  is  considerably  less  proportionately  than  between 
air  coach  and  rail  coach. 

•  *  •  • 

3456  BY  MB.  BUST; 

Q  Mr.  Wolf,  directing  your  attention  to  Chart 
11,  which  is  following  page  140,  would  yon  tell  ns  how,  in 
your  opinion,  air  transportation  compares  in  terms  of 
economic  characteristics,  with  public  utilities,  like  rail¬ 
roads,  and  electric  light  companies?  A  It  is  substan¬ 
tially  different.  The  most  significant  characteristic  of 
public  utilities  that  underlies  mutually,  or  nearly  all  the 
other  significant  characteristics,  is  the  ratio  of  invest¬ 
ment  to  sales.  Public  utilities  require  a  very  large  in¬ 
vestment  to  do  their  business,  much  larger  than  any  other 
significant  industry,  and  that  is  the  economic  reason  for 
their  different  way  of  doing  business,  and  the  different 
way  of  the  community  of  dealing  with  their  business. 

How  different  the  airlines  are  is  shown,  indeed,  on  the 
chart  you  referred  to,  Chart  11,  which  indicates  that  for 
railroads,  the  amount  of  investment  needed  to  a  dollar’s 
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worth  of  business  a  year  is  $L87.  That  figure  is  87,  given 
on  the  errata  sheet,  rather  than  89  as  here.  And  it  is 
$3.86  for  electric  power  companies  and  in  between  for 
natural  gas  and  telephone  companies,  whereas  airlines 
need  only  38  cents  of  operating  property  and  equipment 
to  do  a  dollar’s  worth  of  business  a  year. 

Q  How  does  the  profit  position  of  the  airlines  indus- 
dustry  compare  generally  with  those  in  the  utility 

3457  field?  A  The  profits  of  airlines  generally — 

MB.  HILL:  Mr.  Examiner,  if  the  witness  is  go¬ 
ing  to  refer  to  Chart  12, 1  don’t  know — 

EXAMINER  MORAN :  Can’t  hear  you. 

MR.  HILL:  I  have  an  objection  to  Chart  12,  which  I 
think  will — 

MR.  BURT:  Could  he  proceed  subject  to  a  motion  to 
strike? 

MR.  HILL:  If  you  want  to  proceed  that  way,  why,  I 
think  we  can  do  that.  It  will  make  it  a  little  more  difficult 
to  exclude  the  pertinent  portions  he  has  testified  to,  but  I 
think  we  can  do  it  . 

MR.  WENNER:  May  we  have  the  question  re-read  at 
this  point? 

MR.  BURT:  I  can  restate  it 
BY  MR.  BURT: 

Q  How  does  the  profit  position  of  the  airlines  indus¬ 
try  compare  with  those  in  the  utility  field?  A  Profits  of 
airlines  generally  are  substantially  larger  than  those  of 
public  utilities. 

Qf  This  is  in  terms  of  earnings  per  common  stock  and 
earnings  return  on  equity  f  A  It  is  either  in  terms  of 
return  on  equity  or  in  terms  of  return  on  total  invested 
capital,  either  way  you  will  find  airlines  profits 

3458  substantially  larger  than  those  of  the  traditional 
public  utility  industries. 

Q  Are  there  cost  advantages  in  reserving  the  future 
transportation  market  to  existent  carriers?  A  There 
do  not  appear  to  be  such  advantages  because  it  does  not 
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appear  that  the  economics  of  size  are  very  significant  in 
air  transportation,  once  yon  get  beyond  a  very  modest 
size.  This  is  indicated  by  Chart  13,  following  page  155, 
where  the  trunk  lines  are  arrayed  according  to  size,  from 
left  to  right,  and  their  operating  expense  in  cents  per 
available  ton-mile  is  stated.  It  is  clear  that  the  last,  that 
is,  Northeast  and  Colonial,  are  significantly  higher  than 
any  to  their  left  But  if  you  disregard  those  two,  there 
is  no  indication  that  there  is  any  lower  rate  of  cost  on 
the  left  than  there  is  on  the  right,  that  is,  among  the 
large  carriers,  rather  than  the  small  ones. 

In  fact,  the  charts  clearly  indicate  that  in  some  in¬ 
stances  smaller  carriers  have  lower  costs  than  larger 
carriers. 

Q  What  are  the  economic  advantages  of  authorizing 
new  competitive  carriers  from  time  to  time  in  the  air 
transportation  business?  A  Our  American  economic 
system  is  built  on  private  enterprise,  and  in  such  a 
private  enterprise  system  competition  is  the  principal 
regulator,  and  energizor  of  business. 

•  •  •  • 

3523  CROSS  EXAMINATION 

BY  MR.  SCHEURER: 

•  •  •  • 

3542  Q  Now,  turn  to  NAJ-11,  page  9.  A  Yes. 

Q  Will  you  refer  to  table  5,  at  the  same  time, 
Dr.  Wolf?  As  I  understand  it  from  table  5  you  have  23 
million  revenue  passenger  miles  to  Kansas  City-Denver 
segment,  is  that  right?  A  Yes. 

Q  In  1955  you  are  going  to  have  28  million  is  that  ' 
right?  A  According  to  this  computation,  yes. 

Q  What  do  you  mean  according  to  this  computation? 
Isn’t  this  your  forecast?  A  No.  You  will  notice  that 
on  page  9  to  which  you  referred,  and  also  on  the  intro¬ 
ductory  paragraph  to  this  whole  section  on  page  7  it  is 
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•  \ 

pointed  out  that  the  computation  on  this  table  is  merely 
a  starting  point  for  analysis  when  it  comes  to  individual 
segments*  rather  than  the  routing  as  a  whole. 

•  •  •  • 

3544  Q  Very  well.  Now,  you  are  going  to  carry  80 
per  cent  of  29  million  in  1955,  according  to  this 

table? 

•  •  •  « 

3547  Q  Would  you  tell  us  what  you  mean  by  mini¬ 
mum? 

•  4  t  • 

3549  THE  WITNESS:  As  discussed  here,  I  expect 

that  traffic  carried  by  North  American  'between 

Kansas  City  and  Los  Angeles  via  Denver,  plus  new  traffic 
developed  by  virtue  of  introduction  of  coach,  will  be  of 
the  same  order  of  magnitude  as  North  American’s  serv¬ 
ice.  Therefore,  the  diversion  merely  computed  on  the 
basis  of — or  estimated  on  the  basis  of  available  service 
could  not  be  substantial 

BY  MB.  SCHETJREB: 

Q  What  about  Kansas  City-Denver?  A  That  is 
what  I  am  talking  about. 

Q  You  are  talking  about  Kansas  City-Los  Angeles, 
via  Denver.  I  want  to  know  about  the  Kansas  City-Denver 
local  market.  A  The  service  to  be  introduced  'by  North 
American  between  Kansas  City  and  Denver,  necessarily 
will  carry  any  traffic  that  North  American  will  carry  from 
Kansas  City  to  Los  Angeles,  or  San  Francisco  via  Den¬ 
ver,  and  will  thereby  limit  the  capacity  available  to  North 
American  for  traffic  from  Kansas  City  to  Denver,  only. 

•  •  •  • 

3550  Q  Dr.  Wolf,  with  that  type  service,  do  you  ex¬ 
pect  to  generate  much  traffic  between  Kansas  City 

and  the  West  Coast  points? 

THE  WITNESS:  I  understand  the  question. 

•  •  •  • 
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3551  Secondly,  it  is  my  understanding,  and  that  is 
what  is  actually  shown  in  exhibit  NAJ-11,  that 
North  American  has  carried  a  substantial  volume  of 
traffic  in  1953,  and  my  statement  previously  made  did 
not  rely  on  generating  any  additional  traffic,  but  on  re¬ 
taining  a  substantial  volume  of,  not  necessarily  all  of, 
that  traffic  previously  carried  between  Kansas  City  and 
Los  Angeles,  and  developing  some  traffic  between  Kansas 
City  and  San  Francisco  where  previously  no  service  was 
rendered. 

•  •  •  • 

3557  CROSS  EXAMINATION 

BY  MR.  BEVANS: 

•  •  •  .#  • 

3611  Q  You  have  concluded  on  the  basis  of  Chart 
No.  12  that  airlines’  profits  in  their  relation  to  the 
profits  in  other  industries  are  substantial,  have  you  not! 
A  That  is  correct,  yes. 

Q  And  the  CAB  study  sets  forth  not  only  the  data 
upon  which  your  conclusions  were  based,  but  2  more 
indices  of  profit-ability,  does  it  not?  A  Thas  is  correct 
But  it  has  a  very  limited  number  of  industries  under 
consideration. 

Q  Do  you  feel  that  the  study  limited  to  regulated 
industries  only  is  more  indicative  than  one  that  takes 
in  the  whole  range  of  industry  in  this  connection?  A 
Not  necessarily,  not  in  this  connection,  no. 

Q  That  is  what  the  CAB  study  did,  did  it  not?  A 
That  is  correct,  and  I  don’t  think  this  is  necessarily  ap¬ 
propriate  for  the  connection  in  which  I  am  talking  about 
airlines’  profits. 

.  Q  Well  now,  I  wish  you  would  expand  on  that  a  bit, 
the  last  portion  of  that  answer,  Mr.  Wolf,  seemed  a  little 
general.  A  What  I  mean  is  this:  My  reference  to  air¬ 
lines  profits  has  two  implications  in  connection  with  the 
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exhibit  as  a  whole.  One,  airlines  profits  are  referred  to 
in  connection  with  the  characterization  of  airlines  as  not 
in  the  same  class  as  the  traditional  public  utilities, 

3612  economically.  And  the  fact  that  airlines  profife  are 
higher  than  those  of  public  utilities  is  one  of  the 

considerations  connected  with  that  point. 

Secondly,  airlines  profits  are  referred  to  in  order  to 
say  that  the  airlines  industry  is  not  in  so  sensitive  a 
position  that  the  most  extreme  measure  must  be  taken  to 
protect  it  against  possible  unfavorable  consequences  of 
additional  competition. 

In  both  these  instances  it  seems  to  me  it  is  appropriate 
to  view  the  airlines  industry  within  our  economy  as  a 
whole,  and  not  only  within  the  framework  of  regulated 
industries.  Particularly  because  the  profitability  is  a  most 
important  factor  here  because  of  the  ability  to  raise  capi¬ 
tal,  and  the  airlines  industry  competes  in  the  capital  mar¬ 
kets  not  merely  with  regulated  but  also  with  unregulated 
industries. 

In  fact  from  my  own  experience  I  would  say  that  in¬ 
vestors  would  think  of  airlines  investment  as  an  alterna¬ 
tive  much  more  frequently  to  investment  in  manufactur¬ 
ing  industries,  or  other  non-regulated  industries  rather 
than  as  an  alternative  to  investment  in  regulated  indus¬ 
tries. 

Therefore,  it  does  seem  appropriate  to  me  to  judge  the 
airlines’  profitability  for  these  purposes  by  comparison 
with  American  industry  generally,  rather  than  a  few 
regulated  industries  exclusively. 

Q  In  its  characteristics,  is  there  in  your  mind 

3613  an  essential  difference  between  the  airlines  indus¬ 
try  and  the  motor  bus  industry,  with  respect  to 

this  concept  of  whether  they  are  public  utilities  or  not 
public  utilities.  A  Not  a  very  essential  difference,  no. 
I  believe  the  same  applies  to  the  motor  bus  and  also  to 
the  trucking  industry,  in  contrast  to  the  railroad  indus¬ 
try,  power  industry,  and  so  forth. 
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Q  Do  you  know  the  operating  ratio  of  the  motor  car¬ 
rier — motor  bus  industry  as  compared  with  the  air  car¬ 
rier  industry?  A  The  operating  ratio  of  buses  is  rea¬ 
sonably  similar  to  that  of  air  carriers,  whereas  the 
operating  margin  of  trucks  is  considerably  narrower. 

Q  Do  you  know  what  the  6-year  average,  operating 
ratio  from  1946  to  1952  of  the  motor  bus  industry  is? 
A  Stated  in  that  document  which  you  referred  to  it  was 
7.83  percent  on  sales,  for  46-52. 

Q  And  the  air  carrier  industry  was  3.24?  A  Yes. 
It  is  questionable  whether  this  particular  period  is  neces¬ 
sarily  a  representative  period,  of  course. 

Q  Exploring  a  little  further  your  concept  as  I  under¬ 
stand  it  that  the  airlines  industry  does  not  possess  the 
characteristics  of  a  public  utility,  isn’t  it  true  that  one  of 
the  characteristics  of  a  public  utility  is  that  the  public 
has  an  interest  in  continued  and  efficient  service,  isn’t 
that  generally  characteristic  of  the  public  utility 
3614  field,  they  are  vested  with  a  public  interest.  A 
That  is  right. 

Q  Isn’t  that  true  of  the  airlines  industry?  A  It  is 
of  course  true  in  some  measure  of  any  industry,  almost 
any  industry.  There  is  certainly  an  immense  public  in¬ 
terest  in  continued  availability  of  steel. 

Q  Is  it  your  position  with  respect  to  regulation  of  the 
air  transportation  industry  that  regulation  should  extend 
merely  to  fares,  rates,  and  to  matters  of  safety,  but  not 
to  the  zone  of  operation  of  a  particular  carrier?  A 
That  is  not  necessarily  my  position. 

Q  You  are  not  advocating  freedom  of  entry  in  the 
airlines  industry?  A  No,  I  am  not  advocating  that 

Q  You  are  advocating  sufficiently  limited  freedom  of 
entry  to  get  North  American  into  the  certificated  airlines 
industry?  A  At  this  particular  point  I  personally  would 
advocate  somewhat  more  freedom  than  that. 

Q  Do  you  feel  that  additional  trunk  line  carriers — 
let  me  phrase  the  question,  this  way. 
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Strike  that  please. 

How  many  additional  trunk  line  carriers  do  yon  feel 
are  necessary  in  the  air  transportation  industry?  A  I 
don’t  feel  that  any  particular  number,  the  necessity  for 
particular  number  of  carriers  is  a  proper  way  of 

3615  phrasing  the  matter. 

It  is  stated  somewhere  in  the  exhibit  in  these 
terms.  That  the  question  whether  an  industry  is  more  or 
less  like  a  public  utility  may  determine  whether  in  case 
of  doubt  the  presumption  should  be  in  favor  or  against 
entry.  And  I  believe  that  is  the  import  of  the  discussion 
here.  I  believe  that  the  airlines  industry  is  sufficiently 
different  from  the  traditional  public  utilities  that  in  case 
of  any  doubt,  the  presumption  should  always  be  in  favor 
of  entry. 

Q  Which  means  that  in  order  to  assure  this  competi¬ 
tive  stimulus  on  a  continuing  basis,  the  Board  should  j 
undertake  at  periodic  intervals  to  certify  a  new  carrier? 

A  I  would  say  the  Board  might  undertake  that. 

Q  Now,  looking  into  the  future,  suppose  North  Amer¬ 
ican  were  certificated  in  1955,  within  a  period  of  perhaps 
5  or  10  years  then  North  American  might  need  some 
competitive  stimulus  and  then  we  would  have  to  certify 
someone  else. .  A  It  seems  very  likely  to  me. 

Q  So  that  over  the  major  routes  of  the  country  you 
have  continuing  additions  to  the  pattern  as  a  means  of 
competitive  stimulus?  A  The  most  important  thing, 
though,  is  that  you  have  the  opportunity  for  such  con-, 
tinned  addition,  the  opportunity  for  frequently  substi-  ! 
tutes  for  the  actual  addition,  not  always. 

Q  It  is  not  your  position  that  there  is  any  re- 

3616  quirement  in  the  Civil  Aeronautics  Act  that  the 
Board  not  certificate  an  additional  trunk  line  car¬ 
rier?  It  is  not  your —  A  That  there  is  any  prohibition 
against  the  certification  of  an  additional  carrier,  no. 

Q  So  that  that  threat  is  a  continuing  one,  is  it  not? 

*  t 

i 
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A  That  is  questionable.  If  over  a  period  of  18  years 
the  threat  has  never  materialized,  and  if  there  is  con¬ 
siderable  public  discussion  as  to  whether  it  ever  should 
materialize,  then  it  might  be  considered  as  an  ineffective 
threat. 

Q  You  feel  that  the  certification  of  North  American, 
however,  would  provide  a  continuing  threat  in  the  future 
that  there  might  be  additional  certification?  A  It  would 
keep  that  threat  implied  in  the  Act,  which  you  refer  to, 
substantially  more  alive  than  it  would  otherwise  be. 

Q  Then  there  wouldn’t  be  any  need  to  certify  any 
additional  carriers? 

•  •  •  • 

3669  CROSS  EXAMINATION  CONTINUED 

•  •  •  • 

3746  BY  MR.  HILL: 

Q  Mr.  Wolf,  I  would  like  to  touch  briefly  this 
morning  on  the  question  of  competition. 

Why  do  you  feel  that  the  threat  of  a  non-certified  car¬ 
rier  becoming  certified  is  a  greater  spur  than  the  threat 
of  additional  service  by  a  presently  certified  carrier?  A 
It  is  one  of  the  most  important  functions  of  competition 
to  overcome  the  natural  resistance  against  change,  which 
every  human  being  and  every  human  institution  and  every 
business  organization  has,  and  increasingly  develops  over 
a  period  of  time. 

Now,  as  the  certified  industry  has  consisted  of  the 
same  carriers,  so  far  as  truck  line  carriers  are  concerned, 
ever  since  1938,  it  is  understandable  that  not  only  the 
individuals  concerned  but  the  group  as  an  entity  has 
developed  resistance  against  change. 

The  apparent  protection  against  introduction  of  any 
additional  carriers  that  has  been  granted  by  the  fact 
that  over  so  long  a  period  as  16  years  no  new  certifica¬ 
tion  has  occurred,  tends  to  create  an  atmosphere  of  per- 
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manency  for  the  maintenance  of  this  group  as  an  undis- 
tnrbable  group.  And  clearly  the  desire  for  change  would 
be  lessened  as  compared  to  a  situation  where  the  group, 
as  such,  would  be  threatened  by  the  introduction  of 
waste  of  doing  business  that  are  different  from 
3747  those  that  have  previously  been  tried. 

Now  this  is  not  to  say  that  without  such  intro¬ 
duction  of  what  you  might  call  new  blood,  no  change  will 
occur.  Of  course,  change  will  occur.  But  the  stimulating 
function  of  competition  to  accelerate  such  change,  to 
bring  the  change  about  where  it  involves  a  little  more 
risk  than  would  readily  be  taken,  what  you  call  the  cut¬ 
ting  edge  of  competition  is  dulled  under  circumstances 
as  I  have  described  them,  unless  there  is  this  prospective 
of  the  possibility  of  new  people  coming  in  from  time  to 
time. 

Now  as  a  non-certified  carrier  becomes  certified,  it 
is  made  vivid  and  real  that  the  Act  permits  such  certi¬ 
fication  of  additional  members  of  the  industry.  As  over 
a  long  period  of  time  none  becomes  certified,  there  is  a 
tendency  for  that  provision  of  the  Act  to  appear  dor¬ 
mant  and  maybe  dying. 

•  •  #  • 

3756  Q  Now,  this  spur  of  competition  resulting  from 
certification  of  non-certified  carriers,  wouldn’t  you 
say  that  the  certification  of  the  all-cargo  carriers  namely 
Slick,  Flying  Tiger,  U.  S.  Airlines,  provided  that  spur? 
A  The  Board  has  said  so,  I  believe. 

Q  And  wouldn’t  you  say  that  the  certification  of 
feeder  carriers  which  were  previously  non-certified,  also 
maintained  a  live  this  threat  of  competition  that  you 
speak  of?  A  Not  really,  because  at  the  time  when  the 
feeder  carriers  were  certified  and  ever  since  it  has  been 
under  that  their  area  of  operation  was  to  be  a  distinctly 
different  one,  non-competitive  with  the  grandfather  car¬ 
riers  recognized  as  trunk  lines. 


(Tr.  3818-3820) 
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*  •  •  • 

3818  REDIRECT  EXAMINATION 

•  •  •  • 

3819  Q  On  the  same  chart  Mr.  Bevans  asked  yon  if 
yon  had  made  studies  of  operating  ratios  and  re¬ 
turn  on  common  stock  equity  in  other  industries  and  you 
replied  yes.  Would  you  describe  what  your  study  showed? 
A  The  study  showed  that  the  air  transport  industry’s 
profit  margin,  as  percent  of  sales,  while  lower  than  that 

of  the  traditional  public  utilities  industries,  is 

3820  higher  than  that  of  most  manufacturing  industries, 
and  that  the  airlines’  profit  as  a  percent  of  net 

worth  is  not  only  higher  than  that  of  most  public  utility — 
of  the  public  utility  industries,  but  also  higher  than  that 
of  most  manufacturing  industries. 

The  combination  of  these  two  facts  seems  to  me  is 
particularly  significant. 

A  high  rate  of  return  is  frequently  associated  with  the 
small  profit  margin  in  rapid  turnover  industries,  and  a 
high  profit  margin  is  frequently  associated  with  a  moder¬ 
ate  rate  of  return  or  a  low  rate  of  return  in  small  turn¬ 
over  industries.  But  the  air  transport  industry  appears 
to  be  an  industry  where  a  relatively  high  profit  margin 
on  sales  is  associated  with  the  substantial  turnover  rate, 
and  therefore  a  very  high  return  on  net  worth. 

I  have  a  series  of  figures  here  to  illustrate  that  if  that 
is  desired. 

Q  Would  you  give  just  a  few  of  the  figures?  A 
Well,  for  the  year  1952  the  profits  of  the  domestic  trunk 
airlines  amounted  to  7.02  percent  of  sales,  and  to  14.61 
percent  of  net  worth. 

MR.  HILL:  What  are  these  figures,  Mr.  Wolf? 

THE  WITNESS :  7.2— 

MR.  HILL:  No.  What  do  they  purport  to  be? 
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I 

THE  WITNESS:  They  are  net  profits  as  per- 

3821  cent  of  sales,  that  is  as  percent  of  revenues,  and 
as  percent  of  net  worth,  taken  from  the  recurrent 

financial  reports  of  the  Board. 

There  are  comparable  figures  available  from  the  quar¬ 
terly  statistics  of  the  Federal  Trade  Commission  and  the 
S.E.C.,  published  jointly,  which  show  that  for  all  manu¬ 
facturing  industries  the  profit  as  percent  of  sales  was 
4.3  percent  during  the  same  year,  and  as  percent  of  net 
worth  was  10.3  percent,  both  figures  being  very  substan¬ 
tially  smaller  than  for  the  airlines. 

This  group  of  manufacturing  industries  is  broken 
down  according  to  the  code  of  standard  industrial  classi¬ 
fications  into  23  sub  groups.  Checking  these  sub-groups  v\ 
reveals  that  7  of  them  have  a  slower  turn-over  than  the 
airlines  industry,,  these  are  lumber  and  wood  products, 
paper  and  allied  products,  chemicals  and  allied  products, 
petroleum  refining,  stone  clay  and  glass  products,  primary 
non-ferrous  metal  industries.  And  primary  iron  and  steel 
industries. 

In  spite  of  the  fact  that  these  industries  all  have  a 
lower  turnover  rate  than  the  airlines  industry,  all  but  .{ 
one  of  them  have  a  smaller  profit  margin  on  sales.  The 
one  exception  is  the  petroleum  refining  industry  which 
has  a  turnover  rate  of  only  1.38  times  its  net  worth  per 
year,  as  against  2.08  for  the  airlines  industry. 

So  far  as  profit  on  net  worth  is  concerned  none  of  these 

industries  reached  the  level  of  the  airlines  in  1952.  j 

3822  Q  As  for  the  groups  that  had  a  faster  turn* 
over,  and  therefore  might  be  expected  to  have  a 

lower  margin  of  profit  on  sales,  that  indeed  is  the  case, 
and  without  exception. 

As  for  the  margin  of  profit  on  net  worth  it  again  is 
the  case  without  exception  that  none  of  the  23  manu¬ 
facturing  industry  groups  had  as  high  a  return  on  net 
worth  as  the  airlines  industry. 


(Tr.  3844-3865) 
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3844  ORVILLE  KELMAN 

a  witness  for  and  on  behalf  of  North  American 
Airlines,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

DIRECT  EXAMINATION 

BY  MR.  BURT: 

•  •  •  • 

3849  CROSS  EXAMINATION 

•  •  •  • 

3864  BY  MR.  HARVEY: 

Q  Directing  your  attention  to  NAJ  Exhibit 
No.  3,  I  wonder  if  you  would  describe  briefly  the  finan¬ 
cial  method  of  operation  of  the  groups  listed  there¬ 
in? 

3865  And  I  suppose — I  pose  the  question  that  way 
because  I  think  if  you  do  that  we  can  avoid  a 

great  deal  of  cross  examination  on  it.  A  To  start  at 
the  top  level,  let  us  say,  there  are  two — at  this  time, 
December  31,  1953 — there  are  two  partnerships,  Cali¬ 
fornia  Aircraft  Company  and  Twentieth  Century  Air¬ 
craft  Company,  which  own  jointly  six  DC-4’s.  One  is 
owned  by  California  Aircraft  Company,  and  is  owned  by 
five  individuals,  Twentieth  Century  Aircraft  Company 
owns  five  DC-4’s  and  is  owned  by  four  individuals. 

These  two  companies  in  turn  lease  these  aircraft  to 
the  carrier-applicants,  Transamerican  Airways,  Trans¬ 
national  Airlines,  North  American  Airlines,  and  two  non¬ 
applicants,  United  Export  and  Hemisphere  Air  Trans¬ 
port. 

There  is  a  retail  sales  outlet  corporation  called  North 
American  Air  Coach  System,  Inc.,  which  has  ticket  offices 
throughout  the  country  that  does  the  selling  to  the  public. 
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There  is  a  partnership  called  Republic  Air  Coach  Sys¬ 
tem,  owned  by  4  individuals  which  is  the  fiscal  agent  for 
all  of  the  companies  involved.  This  is  the  company  that 
does  all  the  checks  and  paying  of  bills,  other  than  those 
dealing  directly  with  the  public.  It  does  not  sell  tickets 
to  the  public. 

In  the  exhibits  you  will  notice  a  mention  of  a 
3866  company  called  Republic  OPress. 

•  •  •  • 

3949  Whereupon, 

STANLEY  WEISS 

was  called  as  a  witness  for  and  on  behalf  of  North 
American  Airlines,  having  first  been  duly  sworn,  was 
examined  and  testified  as  follows : 

DIRECT  EXAMINATION 


•  •  •  • 

3950  Q  What  was  that  agreement?  A  Tentatively 
between  the  four  partners  that  I  have  just  men¬ 
tioned,  we  agreed  that  the  President  would  be  myself, 
Mr.  Jack  Lewin  would  be  Secretary-Treasurer,  and  Mr. 

James  Fishgrund  would  be  Vice  President. 

3951  Q  And  what  was  the  board  of  directors  that 
you  have  tentatively  agreed  upon?  A  They 

would  include  the  three  whom  I  have  mentioned,  also 
Mr.  Hardy  Maclay,  and  Joseph  C.  O’Mahoney,  and  quite 
probably  others. 

Q  What  experience  has  the  management  of  these 
applicants  had  in  offering  low  fare  coach  service?  A 
I  can  speak  for  myself,  Mr.  Fishgrund,  and  I  think  for 
Mr.  Lewin.  We  entered  the  air  transportation  industry, 
at  least  I  did,  shortly  after  World  War  H.  I  began  in 
November  1945,  and  have  been  doing  it  continuously 
since  then.  And  we  have  made  several  inovations  in 
the  air  transportation  field;  namely,  high-density  seat- 
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ing,  aircoach  fare,  lower  fare  appealing  to  the  masses 
of  people,  rather  than  to  a  select  group,  a  few,  and 
have,  I  think,  successfully  operated  a  low-cost  air  trans¬ 
portation  company. 

Q  You  have  been  in  the  business  since  1945;  is  that 
correct?  A  That  is  correct,  continuously. 

Q  Were  your  fares  during  that  early  period  coach 
fares?  A  They  were  a  little  higher  than  they  are  right 
now.  They  were  a  little  over  four  cents  a  mile. 

Q  Did  any  of  your  companies  introduce  the  $99  fare? 
A  Standard  Airlines  introduced  the  $99  fare. 

Q  That  is  the  New  York-Los  Angeles  fare? 
3952  A  That  is  correct,  on  the  New  York-Los  An¬ 
geles  route,  I  believe  it  was  either  the  latter  part 
of  1948  or  the  early  part  of  1949.  I  don’t  recall  exactly. 

Q  And  did  your  company  do  any  experimentation 
with  dropdown  doors?  A  Yes,  we  did.  The  original 
certification  on  the  first  air  stairs  door  or  drowndown 
door  was  done  on  a  Standard  Airlines  DC-3. 

Q  Was  that  the  first  in  the  industry?  A  First  that 
I  Imow  of,  yes,  sir. 

Q  Did  you  do  any  experimentation  with  techniques 
of  having  passengers  handle  their  own  baggage?  A 
Yes,  we  did. 

We  built  a  large  baggage  rack  in  the  rear  of  our  DO¬ 
S’s  just  opposite  the  door  so  that  when  the  passenger 
boarded  the  airplane  he  could  deposit  his  baggage  on 
this  rack,  and  go  ahead  right  into  the  plane  and  take  his 
seat. 

Q  What  efforts  has  the  management  of  the  North 
American  group  made  to  obtain  repeat  passenger  busi¬ 
ness?  A  The  only  thing  that  any  form  of  transporta¬ 
tion  has  to  offer  to  the  public  is  service,  and  that  is 
true  of  air  transportation,  it  is  true  as  far  as  the  North 
American  group  is  concerned,  and  our  efforts  have  been 
directed  at  giving  the  passenger  the  best  service  he  can 
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possibly  obtain  for  the  least  price. 

3953  are  very  solicitous  for  the  passengers’  welfare, 
we  don’t  like  to  cause  them  to  be  late,  or  cause 

them  any  inconvenience,  such  as  a  mechanical,  for  in¬ 
stance.  Even  at  our  point  of  origination  where  we  have 
a  slight  set  up,  say,  for  instance,  for  9:30  and  for  some 
unforeseen  reason  we  are  delayed  and  can’t  get  our  flight 
off  for  a  matter  of  several  hours,  we  will  afford  those 
passengers  that  have  come  out  for  a  flight  hotel  accom¬ 
modations  and  food  at  our  expense  until  such  time  as 
our  flight  leaves. 

Q  That  is  standard  company  policy?  A  That  is 
standard  policy,  standing  operating  procedure  with  our 
company. 

Q  What  is  your  policy  in  the  event  you  should  hap¬ 
pen  to  oversell  a  flight?  A  In  the  event  we  oversell, 
or  in  other  words,  we  have  more  passengers  than  we 
have  seats,  we  obtain  passage  on  the  nearest  flight  that 
we  can  on  another  airlines,  certificated  or  otherwise. 

Q  What  policies  have  you  inaugurated  by  way  of 
reservations  pre-flighting  in  order  to  minimize  the  no- 
show  problem?  A  We  have  found  quite  sometime  ago 
that  a  chronic  ailment  of  the  industry  was  no-shows, 
and  that  we  were  no  exception,  we  were  having  the  same 
trouble;  where  we  thought  we  had  a  solid  flight  we 
would  find  that  anywhere  from  ten  to  twelve  per- 

3954  cent  of  our  reservations  were  no  good  for  one 
reason  or  another,  people  changed  their  plans, 

failed  to  notify  the  airlines  or  obtained  transportation 
otherwise,  for  various  reasons  didn’t  do  it.  So  that  we 
set  up  a  policy  of  obtaining  the  name  and  address  and 
the  telephone  number  of  every  passenger  asking  for 
reservations  and  usually  two  days  prior  to  flight  time 
we  make  a  flight  check,  or  a  pre-flight  check  to  find  out 
whether  that  passenger  still  is  going. 

Now,  sometimes  that  is  done  on  the  day  prior  to 
flight.  In  that  way,  we  have  cut  down  the  incidents  of 
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no-shows  to  one,  let  ns  say,  insignificant  proportion, 
thereby  allowing  onr  planes  to  go  out  as  near  full  as 
we  can,  when  traffic  is  available. 

Q  Does  the  management  make  periodic  surveys  to 
determine  the  amount  of  repeat  passenger  business  on 
North  American  Airlines?  A  Yes,  we  do. 

Q  What  do  those  surveys  show?  A  They  show 
that  about  35  per  cent  of  our  present-day  passengers 
are  passengers  who  have  flown  on  North  American  pre¬ 
viously. 

Q  In  terms  of  safety  features  on  the  planes,  what 
innovations  have  you  offered  in  the  industry  on  safety 
features?  A  Well,  we  were  the  first  airlines,  to  my 
knowledge,  to  completely  equip  our  aircraft  with 
3955  the  new  type  omni-range  radio  equipment  for  aid 
to  navigation,  we  also  are  the  only  company  to 
have  installed  rearward  facing  seats  in  our  equipment, 
we  have  recently  spent  a  considerable  amount  of  money 
modernizing  the  engines  on  our  present  DC-4’s. 

Q  What  type  engines  do  you  have?  A  The  type 
engines  we  are  using  now  are  dash  7  m  ones.  And  we 
have  modernized  them  to  dash  7  M  2’s,  at  a  cost  of 
about  sixty  to  sixty-five  thousand  dollars  for  an  air¬ 
plane,  which  enables  us  to  get  more  power,  increase  the 
engine’s  life,  and  lessens  the  incidence  of  premature 
failures  in  the  engines. 

Q  What  other  plans  do  you  have  which  would  enable 
you  to  offer  service  to  the  public  at  low  fares  should! 
you  be  certificated?  A  We  have  ordered  almost  a  year 
and  a  half  ago  DC-6-B  equipment  which  is  considerably 
more  efficient  to  operate  than  a  DC-4.  In  that  manner, 
we  can  give  low  cost  service  and  hope  to  make  a  fain 
and  reasonable  profit  from  our  operations  by  using  more 
efficient  equipment. 

Q  What  advantages  will  a  certificate  give  you  in  op¬ 
erating  an  efficient  airlines?  A  Well,  it  will  give  us 
many  advantages.  One,  we  won’t  have  the  stigma  of 
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being  called  a  non-scheduled  or  irregular  carrier.  That 
will  be  eliminated.  Two,  we  can  save  money  in  our  ad¬ 
vertising  program  because  of  that  reason.  Three,  we 
will  be  able  to  offer  on-line,  or  off-line,  rather, 
3956  service,  which  we  are  unable  to  do  at  the  present 
time. 

If  a  persons  wants  to  go  to  Columbus,  Ohio,  we  can’t 
sell  him  a  ticket  to  Columbus,  Ohio.  We  are  precluded 
from  doing  that,  because  the  certificated  industry 
wouldn’t  allow  us  to  ticket  on  their  stock  on  through. 
We  would  also  be  able  to  cut  our  commission  expense 
considerably.  We  will  be  able  to  use  the  ATA  members 
agency  whose  commission  is  now  5  per  cent,  where  we 
are  paying  as  much  as  30  per  cent  in  some  instances. 
We  are  now  precluded  from  doing  that  by  the  certifi¬ 
cated  industry. 

They  just  will  not  sell  our  ticket  stock  because  they 
are  afraid  they  will  lose  their  franchise.  There  are 
many  other  reasons. 

Q  Do  you  think  certification  will  enable  you  to  im¬ 
prove  your  airport  facilities?  A  No  question  about  it 
at  all.  We  are  operating,  for  instance,  in  Chicago  at 
what  is  called  the  old  terminal  building,  and  that  is 
what  it  is,  really  the  old  terminal  building.  The  only 
certificated  carrier  that  is  there  is  trans  Canada.  The 
other  lines  operate  almost  a  mile  toward  the  other  side 
of  the  field  which  makes  it  very  inconvenient  for  pas¬ 
sengers  going  to  off-line  points  other  than  Chicago. 

In  New  York  we  are  operating  at  the  old  Marine  Ter¬ 
minal. 

MR.  H.  HILL:  What  was  that? 

THE  WITNESS:  New  York,  La  Guardia  Field,  Ma¬ 
rine  Terminal 

•  •  •  • 

3997  EXAMINER  MORAN:  That  will  be  done. 

Are  there  any  further  objections? 

(No  response.) 
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EXAMINER  MORAN:  Hearing  none,  the  exhibits 
will  be  received  in  evidence. 

(The  documents  marked  for  identification  as  North 
American  Airlines  exhibits  NAJ-1  through  NAJ-8  and 
NAJ-10  through  NAJ-16,  were  received  in  evidence.) 

«  •  •  • 

5290  PROCEEDINGS 

EXAMINER  MORAN:  Come  to  order. 

Let  the  record  show  that  the  hearing  in  this  proceed¬ 
ing,  the  Denver  Service  Case,  is  being  resumed  at  this 
time  and  place  pursuant  to  adjournment  on  July  28th 
for  the  limited  purpose  of  taking  certain  rebuttal  testi¬ 
mony  of  the  witnesses  of  American  Airlines. 

If  you  are  ready  to  proceed  you  may  call  your  wit¬ 
ness,  Mr.  Douglas. 

MR.  DOUGLAS:  Mr.  Gardiner. 

Thereupon, 

RICHARD  F.  GARDINER 

was  called  as  a  witness,  and  having  been  duly  sworn, 
assumed  the  witness  stand,  and,  upon  examination,  tes¬ 
tified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  DOUGLAS: 

Q  Please  give  your  full  name  to  the  reporter.  A 
Richard  F.  Gardiner. 

Q  What  is  your  present  position  with  American?  A 
Manager  of  operations  at  General  Mitchel  Field  in  Mil¬ 
waukee. 

Q  How  long  have  you  held  that  position?  A  Al¬ 
most  exactly  two  years. 

Q  Did  you  hold  that  position  in  July  1953?  A  I 
did. 

5291  Q  Where  is  your  office  located?  A  At  Gen- 
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eral  Mitchel  Field  in  Milwaukee. 

Q  Are  the  American  Reservations  personnel  in  Mil¬ 
waukee  located  at  the  same  address?  A  That  is  cor¬ 
rect,  they  are. 

Q  Are  they  under  your  supervision?  A  Yes. 

Q  Do  you  have  periodic  meetings  with  these  reser¬ 
vations  personnel?  A  Yes,  I  do. 

Q  How  often?  A  I  try  to  have  them  every  couple 
of  months.  Certainly  at  least  four  to  five  times  a  year. 

Q  What  transpires  at  those  meetings?  A  We  dis¬ 
cuss  general  over-all  American  Airlines  policies  and  then 
delve  in  the  greater  part  of  the  meeting  into  any  local 
problems  we  may  have  or  local  training. 

Q  At  those  meetings  have  you  discussed  the  reser¬ 
vations  personnel  and  the  manner  in  which  they  are  to 
handle  requests  for  information  concerning  other  car¬ 
riers?  A  Yes,  I  have. 

Q  Toward  the  end  of  July  of  last  year  did  you  dis¬ 
cuss  this  problem  with  specific  reference  to  requests  for 
information  concerning  non-scheduled  carriers?  A  If 
I  may  interrupt,  you  said  toward  the  latter  part 
5292  of  last  July?  July  1953? 

Q  July  1953.  A  Yes,  I  did. 

Q  How  did  this  problem  arise?  A  It  arose  from 
the  fact  that  we  received  a  number  of  calls  from  some¬ 
one  inquiring  specifically  into  schedules  and  fares  on 
North  American  Airlines. 

Q  What  were  your  instructions  to  your  personnel  on 
this  subject?  A  At  the  time  of  the  meeting? 

Q  At  the  time  of  the  late  July  1953  meeting.  A  At 
the  time  of  the  meeting  my  instructions  were  that  if 
they  received  any  further  calls  inquiring  as  to  informa¬ 
tion  on  North  American  Airlines  that  the  first  answer 
would  be  we  did  not  have  that  information  and  if  the 
person  at  the  other  end  of  the  line  persisted  in  getting 
information  relative  to  North  American  Airlines  that 
they  would  ask  them  to  please  hold  the  line  while  they 
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got  the  manager  of  operations  and  that  I  would  handle 
the  eall. 

Q  What  were  yonr  reasons  for  giving  those  instruc¬ 
tions?  A  Essentially  there  were  two.  Some  of  the  calls 
tied  up  our  reservations  lines  for  a  considerable  length 
of  time  and  I  had  only  three  reservations  lines  going 
into  Milwaukee.  So  of  course  No.  1  it  just  wouldn’t  be 
good  business  to  let  one-third  of  our  lines  get  tied 

5293  up  with  a  lot  of  detailed  discussion.  We  needed 
them  for  reservations. 

Secondly  I  just  felt  that  a  detailed  discussion  on  dif¬ 
ferences  in  fares  on  airlines  is  not  part  of  the  position 
of  a  reservations  agent.  I  was  afraid  it  would  get  into 

a  borderline  discussion  and  he  could  possibly  make  some 
comment  that  even  conceivably  would  not  be  true  even 
though  they  felt  that  it  was. 

Q  Prior  to  the  time  of  this  meeting  had  any  conver¬ 
sations  come  to  your  attention  in  which  personnel  of 
American  Airlines  had  disparaged  any  carrier?  A 
Would  you  repeat  the  question? 

(Question  read.) 

A  No. 

BY  MR.  DOUGLAS: 

Q  Is  it  fair  to  state  that  the  reason  for  your  calling 
this  meeting  was  the  number  of  detailed  requests  for 
information  concerning  North  American  which  tied  up 
your  lines?  A  Yes,  that  is  correct. 

Q  Subsequent  to  this  meeting  did  you  in  fact  take 
any  calls  in  which  there  had  been  requests  for  infor¬ 
mation  concerning  North  American?  A  Yes.  How¬ 
ever,  I  would  have  to  add  that  I  never  did  get  to  talk 
to  anyone  because  each  time  that  I  would  pick  up  the 
telephone  which  had  been  put  on  the  “hold”  the  line 
was  dead,  there  was  no  one  at  the  other  end. 

5294  Q  These  calls  were  taken  by  you  in  accord¬ 
ance  with  your  instructions  to  your  reservations 

personnel  to  turn  over  calls  requesting  detailed  informa- 
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tion  about  North  American?  A  That  is  correct. 

Q  In  1953  or  1954  had  you  received  any  complaints 
from  any  carrier,  scheduled  or  nonscheduled,  concerning 
alleged  disparagement  of  that  carrier  by  American’s  res¬ 
ervations  personnel?  A  No,  I  had  not. 

Q  If  any  complaints  on  this  score  had  been  made  to 
American,  would  such  complaints  have  been  routed  to 
you? 

MB.  BURT:  Objection.  He  explains  normal  proce¬ 
dures  but  I  am  sure  he  can’t  testify  whether  if  any  com¬ 
plaints  had  been  received  he  would  have  gotten  them. 
He  just  doesn’t  know. 

MR.  DOUGLAS:  I  will  rephrase  my  question. 

BY  MR.  DOUGLAS. 

Q  Are  matters  relating  to  reservations  personnel  in 
Milwaukee  directed  to  you?  A  Yes,  they  are. 

Q  And  come  across  your  desk?  A  That  is  correct 

<5  Have  you  ever  received  requests  from  North  Amer¬ 
ican  personnel  for  space  on  American  Airlines?  A  Yes, 
we  have. 

Q  What  do  you  do  when  you  receive  such  re- 
5295  quests?  A  Treat  the  request  with  the  same 
amount  of  courtesy  and  the  same  businesslike  man¬ 
ner  we  would  any  other  request  that  came  into  our  res¬ 
ervations  department,  accommodate  the  space  requested. 

Q  And  this  has  happened  on  several  occasions  in  the 
past  year?  A  That  is  correct. 

Q  Will  you  relate  any  additional  instances  in  which 
American’s  personnel  at  Milwaukee  had  cooperated  with 
North  American?  A  Not  dealing  with  reservations  di¬ 
rectly,  however,  two  or  three  incidents  cross  my  mind. 
In  March  of  this  year,  1954,  early  March,  either  the 
second  or  third,  Chicago  weather  went  below  limits  for 
airlines  to  land  and  Milwaukee  received  a  great  many  air¬ 
planes  in  alternate  operations.  North  American  had  a 
flight  on  the  ground  up  there  also  and  if  my  memory 
serves  me  it  was  their  Flight  201.  I  could  be  incorrect. 


142 


(Tr.  5296-5297) 

A  lot  of  the  other  airlines  had  flights  in  there. 

We  were  asked  if  we  would  allow  North  American  to 
use  our  Hobart  generator  to  start  their  airplane  which 
we  did  so.  I  might  add,  if  we  were  looking  for  good 
fellowship  there,  that  normally  the  Hobart  generator 
would  be  rented,  a  charge  would  be  made,  some  nominal 
fee.  We  made  no  charge.  We  simply  permitted  North 
American  to  use  the  Hobart  generator. 

Q  Did  the  loan  of  that  American  generator  to 

5296  North  American  inconvenience  any  American  pas¬ 
sengers?  A  Yes,  to  a  degree.  We  have  only 

one  generator.  We  had  to  take  it  off  our  own  airplane 
which  meant  turning  off  the  lights  in  the  cabin,  and 
there  were  passengers  on  there  and  it  was  night  or 
early  morning  of  the  third.  The  passengers  were  left 
in  that  condition  for  possibly  some  15  minutes  or  so 
while  they  started  the  North  American  airplane. 

Q  Have  you  any  other  instances  of  a  similar  nature? 
A  At  that  same  time  we  were  extremely  busy  nat¬ 
urally  with  our  own  flights  in  there.  Two  women  came 
to  our  ticket  counter.  I  might  say  elderly  women.  They 
were  extremely  upset  about  the  fact  that  they  had  dis¬ 
embarked  from  an  American  Airlines  airplane  on  a  rope 
ladder.  On  investigation  it  developed  that  these  two 
passengers  held  tickets  on  a  North  American  airplane. 

ME.  BIJET:  I  move  to  strike  that. 

ME.  DOUGLAS:  If  you  will  permit  me  to  continue, 
Mr.  Examiner,  I  think  I  can  connect  this  up  very  clearly. 

EXAMINEE  MOEAN:  The  witness  may  proceed. 

THE  WITNESS:  The  only  point  in  mentioning  it 
here,  if  I  may  go  on,  is  that  I  sort  of  felt  there  was  an 
opportunity  to  possibly  disparage  or  make  any  caustic 
remarks.  However,  the  matter  was  handled  without  any 
disparaging  remarks  being  made  about  anyone.  We 
simply  stated  to  the  passengers  that  No,  that  was  North 
American  Airlines  that  they  were  on,  and  that 

5297  they  did  not  have  an  office  at  Mitchel  Field. 
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BY  MR.  DOUGLAS: 

Q  Would  you  relate  any  other  instance  of  similar 
nature?  A  It  seems  to  me  there  was  another.  At  this 
moment  I  can’t  think  of  it. 

Q  Have  you  ever  had  people  holding  North  Ameri¬ 
can  tickets  come  to  your  counter?  A  Yes.  Let  me  say 
approximately  again  it  probably  could  have  been  around 
Christmas  time  1953,  if  I  recall  the  Christmas  season. 
Two  soldiers  came  to  our  ticket  counter  after  we  were 
closed.  I  happened  to  be  there  working  in  my  office. 
They  were  upset  about  the  fact  that  they  were  holding 
tickets  on  an  airline  which  was  going  to  take  them 
out  to  I  believe  it  was  Seattle.  It  was  the  west  coastu 
They  wanted  to  know  where  they  could  locate  this  air¬ 
line. 

I  checked  their  tickets  and  found  it  was  North  Ameri¬ 
can.  In  checking  the  yellow  pages  of  the  Milwaukee 
phone  directory  I  located  the  telephone  number  for  them 
and  in  a  sense — the  point  I  am  trying  to  make — is  that 
I  assisted  them  as  I  would  had  they  been  in  any  other 
means  of  transportation  and  wanted  assistance. 

Q  You  did  not  disparage  North  American  in  any  way 
during  the  course  of  that  conversation?  A  No,  I  did 
not. 

•  •  •  • 

5298  CROSS-EXAMINATION 

BY  MR.  M  ACL  AY: 

Q  Is  there  a  Miss  Deloria  employed  in  your  Mil¬ 
waukee  office?  A  There  was  in  July  1953.  She  is  still 
there.  She  is  married  and  her  name  is  Pritchard. 

Q  How  long  has  she  been  employed  there,  do  you 
know?  A  Since  May  of  1952.  She  has  been  with 
American  Airlines  longer  than  that.  Previously,  how¬ 
ever,  she  worked  at  our  downtown  ticket  office  and  in 
May  of  ’52  when  we  took  over  our  own  operation  I  be¬ 
lieve  she  came  to  the  airport,  reservations  and  ticketing. 
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Q  Are  you  aware  that  Miss  Deloria  or  Mrs.  Pritch¬ 
ard  testified  in  this  case?  A  Am  I  aware  that  she  tes¬ 
tified  in  this  case? 

Q  That  there  was  testimony  given  in  this  case  with 
respect  to  what  she  was  supposed  to  have  said  over  the 
telephone  to  persons  inquiring  or  to  one  person 

5299  inquiring?  A  Yes,  I  am. 

Q  Are  you  aware  of  what  the  testimony  was? 
A  Yes,  to  a  degree.  I  haven't  made  a  study  of  it  but 
I  have  heard  what  it  is. 

Q  Did  you  read  the  transcript  which  sets  forth  the 
testimony?  A  I  read  through  it  briefly. 

Q  You  read  it?  A  Yes. 

Q  You  know  what  it  says?  A  Yes. 

Q  Did  you  discuss  this  with  Miss  Deloria?  A  Yes, 
I  did. 

Q  Did  she  tell  you  Yes  or  No  as  to  whether  she  said 
the  things  that  the  testimony  indicates  she  said?  A 
Well,  if  I  may  interject  something  there,  I  had  not  read 
the  testimony,  had  only  heard  that  her  name  was  used 
at  the  time  I  talked  to  Miss  Deloria.  I  read  the  testi¬ 
mony  last  evening  and  I  have  not  talked  to  Miss  Deloria 
since  that  time. 

Q  You  didn’t  discuss  with  Miss  Deloria  then  the  tes¬ 
timony  that  was  given  with  reference  to  Miss  Deloria,  or 
did  you?  A  Yes,  I  discussed  with  her  the  fact  that  I 
had  been  told  that  some  testimony  had  been  given  re¬ 
garding  the  fact  that  she  had  made  disparaging 

5300  remarks  about  North  American  Airlines  on  our 
reservations  phone  when  she  was  handling  an  in¬ 
quiry  about  the  matter. 

Q  At  the  time  you  discussed  it  with  her  hadn’t  you 
been  furnished  with  a  memorandum  or  statement  about 
what  the  testimony  was?  A  No,  I  had  not. 

Q  So  you  talked  to  her  at  a  time  when  you  didn’t 
know  what  the  testimony  was?  A  That  is  correct,  the 
detailed  testimony. 
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Q  All  you  knew  was  that  it  was  disparaging?  A 
That  is  correct. 

Q  In  the  testimony  was  it  said  that — 

EXAMINER  MORAN :  Excuse  me,  Mr.  Maclay.  What 
page? 

MR.  MACLAY:  W-1914. 

BY  MR.  MACLAY: 

Q  In  the  testimony,  Transcript  Page  W-1914,  appears 
this  statement,  referring  to  Miss  Deloria —  A  May  I 
have  a  copy  of  that? 

EXAMINER  MORAN:  Yes. 

BY  MR.  MACLAY: 

Q  She  answered  this  by  saying  “North  American  is  a 
scab  airline  and  they  rob  you  every  time  they  sell  you  a 
ticket”  .Do  you  know  whether  she  said  that?  A  I  feel — 
Q  Just  a  moment.  The  only  question  I  am  asking 
5301  you  is  do  you  know  whether  or  not  she  said  that? 

I  am  not  asking  you  anything  else.  Just  do  you  know 
whether  she  said  that? 

To  refresh  your  recollection,  you  didn’t  discuss  this  with 
her,  did  you?  A  If  I  may  interject,  before  I  answer — 

Q  Just  a  moment.  I  am  only  asking  you  a  very  simple 
question.  Do  you  know  whether  she  said  it?  A  No. 

Q  The  next  paragraph  it  says  in  the  transcript:  “She 
said  that  North  American  Airlines  could  not  guarantee  me 
to  go  to  my  destination,  that  if  the  time  would  be,  if  the 
flight  did  not  leave  on  time,  they  would  make  no  arrange¬ 
ments  for  me.” 

Do  you  know  whether  she  said  that?  A  No,  I  do  not. 

Q  The  next  sentence  says:  “Further,  she  stated  that 
North  American  Airlines  flew  inferior  equipment,  that 
their  flights  would  leave  under  weather  conditions  that 
would  normally  ground  the  flights  of  other  scheduled  air¬ 
lines,  that  the  North  American  Airlines  pilots  were  not 
required  to  take  the  same  physical  checkups  as  the  pilots 
of  the  other  scheduled  airlines,  thereby  risking  the  lives 
of  their  passengers.” 
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Do  you  know  whether  she  said  that?  A  No,  I  do  not. 

Q  Do  you  know  whether  in  fact  it  is  true  that 
5302  North  American  Airlines  flies  inferior  equipment? 
A  Would  you — 

Q  Do  you  know  what  equipment  North  American  flies? 
A  Yes. 

Q  What  kind  of  equipment  does  it  fly?  A  DC-4’s. 

Q  Would  you  say  the  DC-4’s  are  inferior  equipment? 
A  No,  I  would  not. 

Q  Do  you  know  whether  North  American  Airlines 
makes  a  practice — when  I  say  North  American  Airlines 
I  am  referring  to  each  of  the  carriers  that  it  included  in 
the  so-called  North  American  group.  Are  you  familiar  with 
that?  A  Well,  yes;  I  am  not  familiar  with  all  those  that 
are  in  the  group — 

Q  When  I  say  North  American  I  am  referring  to  the 
carriers  that  are  known  as  North  American  so  that  we  are 
both  referring  to  the  same  thing.  A  I  see. 

Q  Do  you  know  whether  North  American  planes  or 
flights  actually  leave  under  weather  conditions  that  would 
normally  ground  the  flights  of  scheduled  airlines?  A  No. 

Q  That  is,  do  you  know  whether  they  do  or  not,  or  you 
don’t  know  ?  A  I  don’t  know,  but  I  feel  that  they  would  not. 

•  •  •  • 

5310  BY  MR.  MACLAY: 

Q  Prior  to  the  July  meeting  had  there  ever  been 
any  instructions  given  to  your  personnel  with  respect  to 
any  calls  in  which  North  American  might  be  the  subject 
matter?  A  Not  specifically  North  American  but  there 
has  been  constant  instruction  relative  to  inquiries  regard¬ 
ing  other  transportation  organizations,  other  airlines. 
There  never  was  any  differentiation  made  in  any  meeting 
whether  it  was  a  nonscheduled  or  a  scheduled  airline. 

•  •  •  * 

5313  Q  I  show  you  a  copy  of  Cosmopolitan  Magazine 
for  March  1951.  I  turn  to  Page  67  of  that  maga- 
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zine,  an  article  entitled  “Don’t  fly  the  unscheduled  air¬ 
lines,”  by  B.  W.  Courtney,  and  ask  you  if  you  have  ever 
read  that  article?  A  No,  I  have  not 

•  •  •  • 

5316  (Question  read.) 

A  In  Milwaukee  I  would  say  that  there  was. 
Rather  than  along  about  the  middle  of  1953  I  would  say 
after  my  meeting  in  late  July  that  there  was,  yes. 

BY  MR.  MACLAY: 

Q  What  was  the  policy  prior  to  that  meeting?  I  mean 
what  was  the  method  by  which  inquiries  were  handled 
prior  to  that  meeting?  A  Specifically  referring  to  North 
American  Airlines? 

Q  I  would  like  to  refer  to  nonscheduled  airlines  and 
North  American  Airlines.  You  can  break  it  down  if  you 
like.  A  Perhaps  my  previous  answer  confused  the  issue 
a  little  bit.  Let  me  try  to  clarify  the  whole  thing  in  a 
bundle  by  saying  that  there  was  no — there  truly  was  no 
change  in  the  handling  of  reservations  from  other  air¬ 
lines — and  I  include  all  scheduled  or  nonscheduled — 

Q  You  mean  requests  of  other  airlines  for  reservations 
on  American?  A  That  is  correct.  In  the  middle  of  1953 
or  late  July,  there  was  no  change  relative  to  how  we 
handled  reservations.  The  only  change  that  was  made, 
specifically  relative  to  North  American  Airlines,  was  that 
if  the  reservations  agents  received  any  further  detailed 
and  lengthy  inquiries  regarding  North  American  Airlines 
that  they  would  ask  the  person  at  the  other  end  of  the 
line  to  please  hold  on  for  a  moment  and  that  they 

5317  would  get  the  manager  and  he  would  happy  to 
help  them.  That  was  the  change  that  was  made  in 

late  July  regarding  specifically  North  American  in  Mil¬ 
waukee. 

Q  Were  the  personnel  prior  to  that  time  advised  with 
respect  to  what  they  were  to  say  to  inquiries  concerning 
North  American  Airlines?  A  Yes.  Well,  North  American 
wasn’t  singled  out. 


148 


(Tr.  5318) 

Q  Nonscheduled  carriers!  A  That  is  correct,  yes. 

Q  Can  you  tell  us  briefly  what  they  were  told  to  say, 
how  they  were  to  handle  those  calls  ?  A  If  they  received 
just  a  straight  reservations  call  from  a  nonscheduled  car¬ 
rier  they  would  just  take  the  space  in  the  normal  manner 
and  with  the  proper  amount  of  courtesy.  If  they  begin 
to  get  detailed  questions  regarding  differences  in  fares  and 
differences  between  scheduled  and  nonscheduled  carriers, 
they  were  simply  to  state — 

MR.  DOUGLAS:  May  I  interrupt?  I  am  not  trying  to 
coach  the  witness,  but  could  you  differentiate  between  re¬ 
quests  from  carriers  and  requests  from  the  public?  I  think 
Mr.  Maclay  is  inquiring  about  requests  from  the  public  for 
information  about  North  American. 

Isn’t  that  correct? 

MR.  MACLAY :  Well,  that  is  certainly  what  I  am  think¬ 
ing  about,  yes,  principally. 

5318  MR.  DOUGLAS:  I  think  the  last  answer  mixed 
up  the  two  types.  Could  you  address  yourself  to 
that  question  ? 

THE  WITNESS:  Yes.  There  wasn’t  any  difference 
between  how  we  handled  North  American  from  any  other 
nonscheduled  carrier  or  anyone  for  that  matter,  with  a 
passenger  request  for  space. 

BY  MR.  MACLAY: 

Q  Scheduled  airlines  and  nonscheduled  airlines  were 
all  handled  alike  ?  A  Yes,  to  the  point  of  the  fact  that  we 
couldn’t — we  did  not  make  calls  to  the  nonscheduled  car¬ 
rier  to  obtain  space  as  we  would  for  any  scheduled  car¬ 
rier  on  an  interline  reservation. 

Q  What  was  the  policy,  if  there  was  one,  with  respect 
to  handling  inquiries  which  raised  the  question  of  the  dif¬ 
ference  in  fares  between  North  American,  for  example,  or 
nonscheduled  carriers  and  American  Airlines  prior  to 
July  1953?  A  The  first  answer  would  be  that  the  other 
fare  they  were  .quoting  was  a  nonscheduled  carrier  and 
that  we  were  a  scheduled  air  carrier. 
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Q  Did  yon  issue  the  instructions  on  that  on  your  own 
initiative?  A  I  can  say  I  issued  the  instructions,  yes. 
It  just  looked  to  me  like  it  would  be  an  obvious  answer 
without  any  instructions.  If  someone  asked  why  is 

5319  this  fare  “x”  and  this  fare  “ x  minus  $20”  it  seems 
to  me  the  obvious  and  would  be  that  this  is  a  sched¬ 
uled  carrier  and  this  is  a  nonscheduled  carrier. 

Q  .Most  members  of  the  public  I  think  you  will  agree 
don’t  know  the  difference  between  a  scheduled  or  non¬ 
scheduled  carrier?  A  I  believe  that  is  correct. 

Q  So  that  there  must  have  been  further  questions  in 
which  they  said  what  is  the  difference;  is  that  true?  A 
That  is  true,  yes. 

Q  How  were  those  questions  answered  when  they  said 
what  is  the  difference,  trying  to  find  out  what  is  the  dif¬ 
ference  in  fare,  and  you  said  they  are  scheduled  and  we 
are — they  are  non-scheduled  and  we  are  scheduled? 

MR.  DOUGLAS:  Is  this  before  or  after? 

MR.  MACLAY:  Before  July  1953. 

THE  WITNESS:  We  told  them  the  nonscheduled  car¬ 
rier  does  not  hold  a  scheduled  air  carrier  certificate  and 
that  they  do  not  operate  over  a  scheduled  route  and  into 
scheduled  cities  such  as  the  scheduled  carrier  does. 

BY  MR.  MACLAY: 

Q  There  never  was  any  policy  formed  by  superiors  of 
yours  with  respect  to  this?  You  did  this  on  your  own 
initiative;  is  that  correct?  A  Relative  as  to  how  to 
handle  the  difference  if  the  question  is  asked?  I 

5320  have  never  seen  anything  specific  on  it,  but  I  be¬ 
lieve  it  would  be  fair  to  say  that  it  certainly  would 

be  general  company  policy  to  answer  along  those  lines. 

•  •  •  • 

5327  BY  MR.  DOUGLAS: 

Q  Do  you  attend  meetings  in  Chicago  of  various 
reservations  officials  employed  by  American  and  located 

at  various  offices  in  the  Mid  West  region?  A  Yes.  We 
have  what  are  referred  to  as  regional  directors’  meetings. 
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They  are  called  at  least  twice  a  year  and  could  be  three 
times. 

Q  At  those  meetings  is  the  company  policy  with  re¬ 
spect  to  handling  of  requests  for  information  about  other 
carriers  discussed?  A  Yes. 

Q  What  is  the  policy  that  American  follows  based  on 
your  attendance  at  those  meetings,  with  respect  to  requests 
of  American  personnel  for  information  concerning  other 
carriers,  nonscheduled  and  scheduled  alike?  A  Our  gen¬ 
eral  policy  is  that  we  want  people  to  become — it  is  just 
good  business  to  get  them  to  become  American  Airlines 
minded  by  calling  American  no  matter  who  they  want  a 
reservation  on.  If  they  are  flying  between  two  points  that 
we  don’t  even  cover,  we  still  will  look  up  the  information 
or  give  whatever  aid  we  are  able  to  give  to  the  passenger. 

Q  How  does  that  policy  affect  the  information  that  you 

are  to  give  out  about  these  other  carriers?  That  is  what 
I  am  trying  to  get  at.  A  The  information,  our  general 
policy  is  that  we  are  to  be  accurate  and  factual, 
5328  that  the  information  we  give  out  is  to  be  correct 
so  that  we  become  a  reliable  travel  headquarters  for 
anyone  who  wants  to  travel. 

Q  Prior  to  July,  late  July  of  1953, 1  believe  you  testified 
that  your  personnel  had  received  calls  requesting  informa¬ 
tion  about  North  American.  Is  that  correct?  A  That  is 
correct. 

Q  Were  those  detailed  calls  requesting  detailed  infor¬ 
mation?  A  No. 

Q  The  requests  for  detailed  information  came  during 
the  later  part  of  July,  is  that  correct?  A  That  is  cor¬ 
rect,  they  did,  yes. 

Q  It  was  those  requests  that  precipitated  the  late  July 
meeting,  is  that  correct?  A  Yes. 

Q  At  the  regular  meetings  which  you  had  with  your 
reservations  personnel,  have  you  told  them  not  to  dis¬ 
parage  other  carriers?  A  Yes,  I  did. 
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•  •  •  • 

5329  Q  You  used  the  word  “did.”  Does  that  mean 
that  you  have  done  it  on  numerous  occasions  or  on 
how  many  occasions  have  you  done  that?  A  I  believe  it 
would  be  correct  to  say  that  I  have  done  it  every  time 
we  have  had  a  meeting  in  a  part  of  the  discussion  rela¬ 
tive  to  customer  service  and  passenger  relations.  I  have 
cautioned  the  employees  just  not  to  mate  disparaging 
remarks  about  anyone  or  any  company.  It  just  isn’t  good 
business.  It  doesn’t  make  any  sense. 

Q  You  say  company.  Do  you  mean  carrier?  A  Car¬ 
rier.  When  I  say  “company,”  I  mean  if  they  got  an 
inquiry  conceivably  where  someone  was  looking  for  rail¬ 
road  connections,  any  transportation  organization  at  all. 
I  just  don’t  think  it  makes  sense  to  disparage  I  think  it 
would  hurt  us. 

•  •  •  • 

5333  Whereupon, 

ROBERT  F.  BLOUNT 

was  called  as  a  witness  on  behalf  of  American  Airlines, 
having  been  duly  sworn,  was  examined  and  testified  as 
follows : 

DIRECT  EXAMINATION 
BY  MR.  DOUGLAS: 

Q  Please  give  your  name  to  the  reporter?  A  Robert 
F.  Blount. 

5334  Q  What  is  your  present  position  with  American? 
A  I  am  the  reservations  manager  in  Dallas  and 

Fort  Worth. 

Q  How  long  have  you  held  that  position?  A  Since 
October  of  1952. 

Q  Did  you  hold  that  position  in  July  1953?  A  Yes, 
I  did. 

Q  Where  is  your  office  located?  A  At  Amon  Carter 
field,  Fort  Worth. 
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Q  Does  that  handle  reservations  for  the  Dallas-Fort 
Worth  area?  A  Yes,  it  does. 

Q  Are  the  reservations  personnel  of  American  at  that 
address  tinder  yonr  supervision?  A  Yes,  they  are. 

Q  How  many  reservations  agents  in  the  Dallas-Fort 
Worth  area  have  direct  contact  with  the  public?  A  50. 

Q  How  many  ticket  agents  in  this  area  have  direct 
contact  with  the  public?  A  Also  about  50  ticket  agents. 

Q  What  are  the  comparable  figures  for  Los  Angeles? 
A  Los  Angeles  has  about  70  reservation  agents,  and  about 
70  ticket  agents. 

Q  Those  are  individuals  having  direct  contact 

5335  with  the  traveling  public?  A  That  is  right. 

Q  Do  you  have  periodic  meetings  with  the  reser¬ 
vations  supervisors?  A  Yes. 

Q  What  is  the  duty  of  those  supervisors?  A  The 
policies,  company  policies  or  procedures,  are  channelled 
through  me  as  the  manager  of  the  local  policies  or  pro¬ 
cedures  originated,  are  given  to  the  supervisors.  They  in 
turn  carry  it  down  to  the  people  who  are  actually  in  con¬ 
tact  with  the  people  to  see  that  these  policies  and  pro¬ 
cedures  are  placed  into  practice. 

Q  Do  you  know  about  what  time  North  American  com¬ 
menced  operations,  in  Dallas?  A  It  was  in  June  1953, 
as  I  recall. 

Q  Shortly  after  that  date,  did  you  have  a  meeting  with 
your  supervisors  at  which  you  discussed  how  requests  for 
information  concerning  North  American  should  be  handled? 
A  Yes,  we  did.  As  I  recall,  the  question  came  up  as  the 
calls  began  to  come  to  us  for  information  on  North  Ameri¬ 
can  Airlines. 

Q  What  were  your  instructions  to  the  supervisors  as 
to  the  manner  in  which  these  requests  should  be  handled? 
A  The  instructions  were  that  any  caller  who  asked  for 
information  of  any  type  on  North  American  Airlines 

5336  would  be  advised  that  we  do  not  have  the  informa¬ 
tion  available,  that  North  American  is  a  nonsched- 

uled  airline  and  that  we  were  a  certificated  airline,  and  we 
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do  not  have  information  available  on  any  nonschednled 
airline. 

•  •  •  • 

Q  Have  yon  ever  received  any  complaints  in  1953  or 
1954  from  any  carrier,  scheduled,  or  nonschednled  alike, 
concerning  alleged  disparagement  by  American’s  reserva¬ 
tions  personnel?  A  No. 

5337  Q  Are  matters  relating  to  American’s  reserva¬ 
tions  personnel  and  policy  routed  to  yon?  A  Yes. 

•  •  •  • 

EXAMINER  MORAN :  Cross  examination,  Mr.  Maclay. 

CROSS  EXAMINATION 

•  •  •  • 

5339  Q  Is  Pat  Jenkins  still  employed  by  yon?  A 
Yes,  she  is.  She  is  also  married.  Her  name  is  Pat 
Richardson. 

5340  Q  She  got  married,  too?  A  Yes. 

Q  Pat  Jenkins  isn’t  ill  or  anything  in  such  way 
that  she  wasn’t  able  to  testify,  is  she?  A  I  can’t  say  what 
condition  her  health  is.  I  haven’t  seen  her  for  some  time. 
She  has  been  on  vacation,  as  I  recall  it. 

Q  So  far  as  yon  know,  there  is  no  reason  why  she 
couldn’t  testify,  is  there?  A  As  far  as  I  know. 
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7058  NAJ  EXHIBIT  NO.  1 

Of  all  the  factors  affecting  the  futnre  course  of  inter¬ 
city  passenger  travel  in  the  United  States,  the  two  most 
important  are  unquestionably  the  growth  of  population 
and  the  general  level  of  business  activity.  Appendix 
Table  1  presents  the  basic  data  on  population  and  the 
gross  national  product  for  the  period  1930  through  1953. 
The  following  two  sections  analyze  the  past  and  prospec¬ 
tive  growth  of  these  two  basic  measures  of  the  size  of 
the  United  States  economy. 

a.  Past  and  Prospective  Population  Growth 

No  elaborate  analysis  is  needed  to  prove  that  an  air 
transport  industry  serving  a  country  of  150  million  peo¬ 
ple  is  bound  to  have  more  business  than  one  serving  a 
country  of  75  million  people  possessing  similar  economic 
characteristics. 

The  population  of  the  United  States  virtually  doubled 
from  76  million  in  1900  to  more  than  150  million  in  1950. 
The  average  annual  rate  of  growth  during  these  50  years 
was  1.38%,  but  growth  did  not  proceed  at  an  even  rate; 
it  was  faster  in  the  early  decades,  slowed  down  in  the 
1930’s  and  rose  again  in  more  recent  years.  In  the  last 

seven  years,  the  population  of  the  United  States  has 
grown  by  the  following  percentages: 

1946-47  1947-48  1948-49  1949-50  1950-51  1951-52  1952-53 

1.91%  1.73%  1.77%  1.68%  1.78%  1.68%  1.72% 

7059  While  the  exceptionally  rapid  population  increase 
immediately  after  the  war  may  be  attributed  to 

temporary  conditions,  the  relatively  high  rate  of  popula- 
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tion  growth  in  more  recent  years  can  no  longer  be  so 
explained.  Rather,  it  is  evidence  of  the  vitality  of  Amer¬ 
ican  society  and  its  vigorous  response  to  favorable  eco¬ 
nomic  conditions.  To  be  sure,  a  sharp  economic  reversal 
might  again  drastically  slow  down  the  growth  of  popu¬ 
lation  as  it  did  during  the  1930’s.  However,  for  reasons 
to  be  discussed  in  the  following  section  (see  p.  20),  no 
such  sharp  reversal  need  be  anticipated.  Vigorous  fur¬ 
ther  population  growth,  therefore,  must  be  expected  to 
continue  during  the  next  few  decades. 

The  most  authoritative  projections  of  the  future  pop¬ 
ulation  of  the  United  States  are  those  made  by  the  Bu¬ 
reau  of  the  Census.  Its  latest  publication  on  the  subject 
(Current  Population  Reports,  Series  P-25,  No.  78,  August 
21, 1953)  presents  four  “reasonably  possible”  projections, 
based  on  different  assumptions  in  regard  to  future  birth 
rates.  All  four  projections  “imply  rather  conservative 
future  trends  in  fertility”  (p.  4  of  the  cited  Report). 
This  is  illustrated  by  the  fact  that  the  annual  rates  of 
population  growth  implicit  in  these  four  projections  for 
the  period  from  1950  to  1975  range  from  1.08%  to  1.51% ; 
i.e.,  all  four  projections  envisage  a  much  slower  growth 
than  that  experienced  in  recent  years.  The  average  of 
these  four  projections,  therefore,  must  be  regarded  as 
highly  conservative.  Nevertheless,  this  average  will 
7060  be  used  in  this  present  exhibit  as  the  basis  for  pro¬ 
jection  of  air  traffic.  It  is  represented  by  the  fol¬ 
lowing  figures  (in  millions) : 

1955  1960  1965  1970  1975 

164.7  176.2  186.7  198.5  210.0 

b.  Past  and  Prospective  Growth  of  Gross  National 
Product 

•  9  •  • 

7068  Gross  National  Product  (in  1951  dollars) 
amounted  to  $352  billion  in  1953.  Assuming  a  3% 
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increase  yields  the  following  GNP  projections: 

$375  billion  in  1955 
$435  billion  in  1960 
$675  billion  in  1975. 

These  projections  are  shown  on  Chart  3  together  with 
the  history  of  GNP  since  the  end  of  World  War  L 


7073  4.  PAST  DEVELOPMENT  OF  AIR  PASSEN¬ 

GER  TRAFFIC 

a.  The  Statistics  of  Certificated  md  N on-Certificated 
Carriers 

•  0  •  • 

7078  Revenue  passenger  miles  per  capita  have  in¬ 
creased  almost  as  much  as  total  revenne  passenger 
miles  since  1930,  and  the  pattern  of  growth  is  virtually 
identical.  There  are  the  same  four  distinct  periods  and 
a  very  similar  development  of  growth  rates  from  period 
to  period. 

Period  RPM  per  Capita  Average  Rate  of  Growth 

1930-1936  .7  to  3.4  30%  per  year 

1936-1941  3.4  to  10.4  25%  per  year 

1941-1947  10.4  to  42.4  26%  per  year 

1947-1953  42.4  to  92.4  14%  per  year 

•  •  •  • 

7091  Attracting  these  potential  customers  was  made 
even  more  difficult  by  a  succession  of  increases  in 
fares.  A  10%  increase  in  April,  1947  raised  the  average 
fare  of  domestic  trunk  lines  to  4.69  cents  per  mile.  (CAB 
Annual  Report  for  1947,  p.  13.)  Another  raise  of  approx¬ 
imately  10%  in  the  late  fall  and  early  winter  of  1947 
lifted  it  to  5.29  cents  per  mile  (CAB  Annual  Report  for 
1948,  p.  14),  and  a  third  10%  increase  in  the  fall  of  1948 
brought  it  up  to  5.71  cents  per  mile.  (CAB  Annual  Re- 
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port  for  1949,  p.  31.)  It  is,  of  course,  true  that  during 
this  period  the  price  level  generally  underwent  a  steady 
increase.  But  the  increase  in  airplane  fares  far  exceeded 
that  of  prices  generally.  Even  annual  averages  show  the 
sharp  reversal  during  these  years  of  the  long-run  down¬ 
trend  in  real  air  fares,  (i.e.,  air  fares  adjusted  for  change 
in  the  price  level). 

Year  1946  1947  1948  1949  1950 

Real  First-Class  Air  Fare  5.55  5.30  5.58  5.83  5.73 

Source:  Exhibit  BCR-8,  Docket  No.  986. 

•  •  •  • 

7092  Competitively,  this  sharp  increase  in  fares  would 
have  been  even  more  detrimental  to  the  develop¬ 
ment  of  air  traffic  had  not  the  railroads  also  raised  their 
fares  during  that  period.  Because  of  the  difference  in 
mileages  which  apply  to  rail  and  air  traffic,  a  compari¬ 
son  between  the  two  is  best  made  in  terms  of  fares  for 
specific  pairs  of  cities.  Such  comparison  for  a  number 

of  important  air  traffic  markets  shows  the  following: 

.0 

Air  Fare  as  Percent  of  First-Class  Rail  Fare 


Market 

Short  Haul  (to  350  miles) 

September  1946 
% 

March  1949 

% 

Boston-New  York 

87 

88 

Chicago-Detroit 

93 

102 

Chicago-St  Louis 

93 

113 

Los  Angeles-San  Francisco 

77 

102 

New  York-Washington 

7093 

97 

108 

Medium  Haul  (351-1500  miles) 

Boston-Chicago 

95 

106 

Chicago-Miami 

99 

125 

Chicago-New  York 

89 

101 

Detroit-New  York 

81 

91 

Miami-New  York 

100 

123 
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Market 

September  1946 

(Tr.  7100-7101) 

March  1949 

Long  Haul  (over  1500  miles) 

% 

% 

Chicago-Los  Angeles  (San 

Francisco) 

93 

119 

Los  Angeles-New  York 

95 

119 

Los  Angeles-Washington 

94 

120 

New  York-San  Antonio 

101 

126 

New  York-Seattle 

95 

116 

(Source:  Frederick  W.  Gill  and  Gilbert  L.  Bates,  Airline  Competi¬ 
tion,  Boston  1949,  pp.  428-429.) 

It  is  hardly  necessary  to  emphasize  that  this  impair¬ 
ment  of  the  competitive  position  of  air  traffic  price  wise 
was  hound  to  impede  the  development  of  its  market  and 
no  doubt  would  have  had  that  effect  even  if  no  other 
impediments  had  been  present.  •  •  • 

•  •  •  • 

7100  d.  The  Trend  Significance  of  the  Post-War  Ex¬ 
perience 

The  preceding  review  of  the  post-war  development  of 
air  traffic  has  clearly  revealed  the  continued  and  continu¬ 
ous  presence  of  a  significant  long-term  growth  trend.  On 
the  surface,  this  trend  was  not  visible  in  1947  and  1948. 
But  the  review  of  the  industry’s  experience  in  1947  and 
1948  revealed  that  the  industry’s  ability  to  maintain  a 
virtual  plateau  during  these  two  years  of  serious  adjust¬ 
ment  difficulties,  rather  than  suffer  a  substantial 

7101  setback  in  traffic  volume,  is  perhaps  an  even  more 
impressive  reflection  of  the  growth  trend  than  any 

rise  in  traffic  under  more  favorable  conditions.  The  pla¬ 
teau  was  no  more  than  that  interruption  of  growth  which 
often  occurs  after  some  period  of  industrial  expansion. 
Its  two-year  duration  is  fully  explained  by  the  sharpness 
of  the  preceding  rise  and  the  difficulty  and  variety  of  op¬ 
erational  problems  that  had  to  be  overcome  before  the 
increase  could  be  resumed. 
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In  the  subsequent  five-year  period  of  advance,  only  the 
31.8%  rate  of  traffic  increase  in  the  middle  year,  1951, 

stands  out  as  unusually  sharp.  It  must  ;be  given  no 
greater,  but  also  no  less  emphasis  than  the  years  of 
apparent  consolidation  which  lay  the  foundation  of  con¬ 
tinued  growth. 

Thus,  the  detailed  analysis  of  the  industry’s  post-war 
experience  reveals  no  reason  why  its  average  rate  of 
expansion  should  not  be  regarded  as  characteristic  of 

the  recent  stage  in  the  industry’s  development.  The  in¬ 
dustry  is  no  longer  growing  at  die  speed  maintained  from 
its  beginning  through  the  immediate  post-war  period.  But 
it  still  is  growing  at  a  rate  substantially  higher  than  that 
of  an  industry  close  to  maturity. 

•  •  •  • 

7109  e.  Final  Projection  of  Domestic  Air  Traffic 

The  three  separate  projections  thus  far  made,  of 
course,  are  not  entirely  unrelated.  They  are  necessarily 
based  on  the  same  set  of  data — the  past  history  of  air 
traffic — and  on  the  same  general  approach  derived  from 
the  available  knowledge  of  the  pattern  of  industrial 
growth.  This  pattern,  moreover,  has  been  applied  in 
the  same  conservative  manner  in  all  three  projections. 
The  primary  purpose  of  making  several  such  projections 
on  the  basis  of  different  relationships,  although  from  the 
same  data  and  with  the  same  general  approach,  is  to  pro¬ 
vide  a  check  on  the  internal  consistency  of  the 

7110  several  interpretations  of  the  known  data  and  their 
relationship  to  the  economy  at  large.  A  secondary 

purpose  derives  from  the  fact  that  all  such  projections 
necessarily  represent  approximations  rather  than  precise 
amounts.  This  might  be  expressed  by  stating  each  pro¬ 
jection  in  the  form  of  a  probable  range  rather  than  one 
specific  figure,  were  it  not  for  the  inconvenience  fre¬ 
quently  involved  in  using  ranges  for  data  generally  ex- 
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pressed  in  a  single  figure.  Such  a  single  figure,  how¬ 
ever,  can  be  selected  with  greater  confidence  if  it  is  based 
on  several  approximations  obtained  by  different  methods. 

With  these  two  purposes  in  mind,  the  projections  thus 
far  made  by  three  methods  may  be  compared  as  follows: 

Air  Traffic  Projections 
(In  billion  revenue  passenger  miles) 

From  Certificated 

Traffic  Only  From  Total  Market 


1955 

1960 

1975 

1955 

1960 

1975 

From  Traffic  Data 

17.8 

28.7 

59.8 

19.0 

30.7 

64.0 

From  Per  Capita  Data 

17.75 

27.9 

55.7 

19.0 

29.9 

59.6 

From  Air  Traffic  Quotient  17.7 

27.4 

55.2 

19.0 

29.3 

59.1 

These  projections  fall  within  sufficiently  close  ranges 
to  give  confidence  in  the  internal  consistency  of  the  un¬ 
derlying  interpretations  and  the  application  of  the  con¬ 
servative  assumptions  made.  Generally,  the  lowest  pro¬ 
jection  results  from  the  analysis  of  the  relationship  of 
air  traffic  to  GNP,  the  method  which  deserves  the  great¬ 
est  confidence.  Consequently,  the  final  projections 
7111  are  based  on  this  one,  with  rounding  downward. 

Final  Air  Traffic  Projections 
(In  billion  revenue  passenger  miles) 

From  Certif .  Traffic  Only  From  Total  Market 

1955  1960  1975  1955  1960  1975 

17.0  27.0  65.0  19.0  29.0  59.0 

•  •  •  • 

7115  n.  THE  NEED  FOR  COACH  SERVICE 

7118  2.  THE  SIGNIFICANCE  OF  LOWER  FARE 

AND  LOWER  COST 

Air  traffic  can  penetrate  its  full  potential  market  only  if 
it  is  made  available  to  a  larger  proportion  of  the  popula¬ 
tion  by  fare  reduction.  Fare  reduction,  however,  is  not 
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a  sound  means  of  expansion  unless  it  is  based  on  simul¬ 
taneous  reduction  in  cost.  The  economic  significance  of 
coach  service  flows  from  the  fact  that  its  expansion  re¬ 
sults  in  simultaneous  reduction  of  fare  and  cost. 

Certificated  air  coach  fares  are  still  out  of  the  reach 
of  the  great  bulk  of  the  United  States  population.  Some 
four-fifths  of  the  population  are  in  family  groups  or 
spending  units  receiving  incomes  of  less  than  $5,000  per 
year.  The  predominant  proportion  travel  by  private  car, 
bus  and  rail  coach  primarily  because  these  transport 
modes  are  relatively  cheaper  than  rail  pullman  and  first 
class  air.  Obviously  lower  air  fares  will  bring  air  travel 
within  the  reach  of  more  income  groups.  This  is  illus¬ 
trated  by  Chart  9. 

•  •  •  • 

7120  In  the  immediate  future,  the  price  of  air  trans¬ 
portation  can  be  reduced  most  readily  by  increas¬ 
ing  the  proportion  of  coach  service  to  total  air  traffio. 
For  the  year  ended  June  30,  1953,  the  Annual  Report  of 
the  Civil  Aeronautics  Board  (1953)  reports  that  average 
coach  fare  of  certificated  carriers  was  4.14  cents  per 
passenger  mile  as  against  6.06  cents  for  first  class  trunk; 
the  average  yield  per  passenger  mile  of  all  certificated 
trunk  traffic  was  5.50  cents.  Had  the  volume  of  coach 
traffic  been  as  large  as  that  of  first  class  (including 
family  plan),  the  average  price  of  all  certificated  traffic 

would  have  been  only  5.01  cents. 

7121  A  considerably  lower  coach  fare  would  result 
from  approval  of  the  application  of  North  Amer¬ 
ican  which  proposes  a  fare  of  3  cents  per  mile  plus 
$2  per  ticket.  At  the  average  trip  length  of  certificated 
trunk  passengers,  which  was  541  miles  during  the  year 
ended  June  30,  1953,  this  proposed  fare  would  amount 
to  3.37  cents  per  passenger  mile — 44.4%  less  than  the 
first  class  fare  cited  above,  18.6%  less  than  certificated 
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% 

coach  fare,  and  38.7%  less  than  the  average  yield  of 
certificated  trunk  traffic  during  this  period.  Between  Chi¬ 
cago  and  Kansas  City  (405  miles),  a  fare  of  3  cents 
per  mile  plus  $2  per  ticket  would  yield  about  3.5  cents 
per  mile.  On  all  the  other  segments  under  considera¬ 
tion,  it  would  yield  less  than  3.4  cents,  in  most  instances 
only  3.1  or  3.2  cents,  Le.,  little  more  than  50%  of  the 
first  class  fare  and  about  75%  of  the  coach  fare  of  the 
certificated  carriers  in  fiscal  year  1953.  The  full  sig¬ 
nificance  of  such  fare  reductions  to  the  development  of 
mass  transportation  by  air  can  be  understood  only  when 
it  is  kept  in  mind  that  income  distribution  resembles  a 
pyramid.  Each  small  step  down  in  fares  adds  a  larger 
new  market  than  did  the  step  before. 

The  lower  price  of  coach  service  is  soundly  based  on 
lower  cost  due  mainly,  though  not  exclusively,  to  high- 
density  seating.  For  instance,  Form  41  Reports  for  the 
year  ended  June  30,  1953  indicate  that  the  average  rev¬ 
enue  per  passenger  mile  of  American  Airlines  was 
7122  5.80  cents  in  first  class  and  4.13  cents  in  coach 
service.  The  carriers  DC-6  planes  provide  52  seats 
in  first  class  and  80  seats  in  coach  service.  Consequently, 
a  70%  load  would  yield  a  revenue  per  plane  mile  of  $2.11 
in  first  class  service  and  $2.31  in  coach  service.  De¬ 
ducting  the  carrier’s  average  DC-6  direct  operating  cost 
of  92  cents  per  plane  mile  would  leave  a  net  operating 
revenue  of  $1.19  in  first  class  service  and  $1.39  in  coach 
service.  While  some  ground  and  indirect  expenses  would 
rise  with  an  increase  in  the  number  of  passengers,  this 
is  offset  by  lower  cost  of  some  other  passenger  services 
(especially  meals)  in  coach  operation.  At  the  same  load 
factor,  coach  service  appears  to  be  more  profitable  than 
first  class.  Actually,  load  factors  in  certificated  coach 
operation  thus  far  have,  of  course,  been  higher  than  in 
first  class  service,  making  coach  service  that  much  more 
profitable.  This  difference  may  not  persist  once  coach 
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is  offered  in  adequate  volume.  But,  as  shown  above,  it 
is  not  needed  to  make  coach  more  profitable  than  first  class 
with  present  fare  levels  and  seating  configurations  of 
American  Airlines.  The  picture  of  other  certificated  car¬ 
riers  is  not  substantially  different. 

North  American  proposes  to  use  a  seating  configura¬ 
tion  accommodating  102  passengers  in  DC-6  equipment, 
more  than  are  now  carried  on  such  a  plane  by  any  cer¬ 
tificated  carrier.  Consequently,  a  lower  fare  can  be 
charged  without  obtaining  a  less  favorable  result. 

7123  With  an  average  fare  of  approximately  3.2  cents 
to  be  obtained  on  the  Denver  Route  under  North 

American’s  proposal,  its  operating  revenue  with  a  70% 
load  factor  would  be  $2.28  per  plane  mile,  which  is  3 
cents  less  than  the  operating  revenue  shown  above  for 
coach  service  of  American  Airlines  but  17  cents  more 
than  that  carrier’s  revenue  in  first  class  service. 

The  cost  reduction  due  to  North  American’s  seating 
configuration  and  the  fare  reduction  made  possible  by  it, 
can  make  a  large  contribution  to  the  broadening  of  the 
market  for  air  traffic.  As  the  market  broadens,  other  cost 
reductions  will  become  possible.  In  this  fashion,  coach 
service  can  fulfill  its  economic  function  of  broadening  the 
market  for  air  transportation  into  a  mass  market.  The 
growth  of  the  American  air  transportation  system  to  its 
full  potential  requires  the  development  of  such  a  mass 
market.  Coach  service  is  the  most  important  means  avail¬ 
able  to  further  that  end.  No  other  equally  promising 
avenue  toward  a  mass  market  for  air  transportation  is 
now  in  sight. 

3.  THE  RECORD  OF  COACH  AS  TRAFFIC  GEN¬ 
ERATOR 

•  •  •  • 

7124  Appendix  Table  4  shows  the  growth  of  0  &  D 
traffic  from  September  1948  to  September  1952  be- 
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tween  the  fifty  domestic  station  pairs  that  ranked  high¬ 
est  by  number  of  passengers  in  September  1952.  The 
table  shows  for  each  station  pair  the  percentage  of  coach 
service  included  in  total  September  1952  traffic. 

In  appraising  these  data,  it  mnst  be  recognized  that 
some  of  the  traffic  shown  as  coach  in  the  Traffic  Survey 
is  not  true  coach  service  but  low-fare  service  at  incon¬ 
venient  night  hours.  Also,  some  of  the  coach  service  is 
of  little  effect  on  traffic  between  certain  station  pairs 
because  it  is  scheduled  as  a  segment  of  a  long  haul  and 
does  not  provide  the  particular  stations  with  desirable 
service.  Finally,  some  coach  service  was  introduced  too 
recently  to  have  affected  traffic  in  September  1952.  Con¬ 
sequently,  by  September  1952,  coach  service  had  not  be¬ 
come  equally  effective  as  a  traffic  generator  on  all  the 
segments  where  it  was  introduced.  However,  Appendix 
Table  4  shows  a  fairly  dose  relationship  between  the 
share  of  coach  and  the  growth,  of  total  traffic.  It  can  be 
summarized  as  follows: 


Number  of 

Share  of  Coach  Sept.  1962 

Traffic  Increase 

Station  Pairs 

Range 

Average 

Sept.  ’48-'62 

18 

0 

0 

"  20.4% 

16 

to  20% 

8.2% 

61.3% 

11 

over  20% 

40.1% 

102.2% 

60 

66.0% 

7125  Further  analysis  of  the  16  station  pairs  with 
over  20%  coach  participation  confirms  the  impres¬ 
sion  that  traffic  growth  paralleled  the  increase  in  coach 
service.  The  parallel  emerges  most  clearly  if  the  four 
segments  along  the  Pacific  Coast  are  excluded.  Traffic 
on  one  of  these  segments,  San  Francisco-Los  Angeles,  is 
not  properly  reflected  in  the  available  statistics  because 
much  of  it  is  handled  by  interstate  carriers;  the  figures 
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covering  only  certificated  traffic  greatly  understate  the 
actual  growth  in  traffic.  Traffic  on  the  segments  Seattle- 
San  Francisco,  Seattle-Los  Angeles  and  San  Francisco- 
Portland  has  grown  conspicuously  less  than  on  other  seg¬ 
ments  with  similar  coach  participation.  Since  these  ap¬ 
parently  lagging  segments  are  all  on  the  Pacific  Coast, 
it  must  be  assumed  that  special  circumstances  are  in¬ 
volved.  Therefore,  the  following  comparison  is  confined 
to  12  segments. 


Number  of 

Share  of  Coach  Sept  '62 

Traffic  Increase 

Station  Pairs 

Range 

Average 

1948-1952 

5 

20%-30% 

24.6% 

94.5% 

2 

30%-40% 

35.8% 

155.8% 

3 

40%-50% 

46.0% 

157.6% 

2 

over  50% 

54.6% 

164.2% 

These  figures  show  that  the  more  coach  service  has  been 
introduced,  the  more  air  traffic  has  been  generated.  This 
is  precisely  what  any  economist  would  expect.  As  a  larger 
proportion  of  the  industry’s  service  is  offered  at  a 
7126  lower  price,  more  potential  customers  will  be  con¬ 
verted  into  actual  ones.  They  include  those  who 
previously  traveled  by  other  means  merely  because  they 
could  not  afford  air  travel,  and  those  who  would  not 
have  traveled  at  all  unless  fast  service  were  available  at 
a  price  within  their  reach.  In  this  fashion,  addition  of 
coach  service  will  continue  to  generate  new  air  traffic 
until  the  market  will  be  saturated,  a  condition  which  is 
a  long  way  off. 

4.  PAST,  PRESENT  AND  POTENTIAL  VOLUME 
OF  COACH  SERVICE 

Low-fare  air  coach  service  was  first  introduced  in  1946 
by  irregular  carriers.  No  data  as  to  the  volume  of  their 
traffic  are  available  for  any  year  prior  to  1949.  Irregu¬ 
lar  traffic  in  1949,  its  fourth  year,  was  already  substan¬ 
tially  larger  than  total  domestic  traffic  in  1935;  then  it 
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grew  so  rapidly  that,  in  1953,  it  almost  equaled  the  total 
domestic  traffic  of  194Q. 

Meanwhile,  certificated  carriers  established  their  low- 
fare  night-service  toward  the  end  of  1948  and  daylight 
coach  service  about  a  year  later.  As  early  as  1950,  i.e^ 
in  the  first  full  year  of  daylight  service,  certificated  coach 
traffic  exceeded  the  industry’s  1940  volume.  In  1953,  it 
approached  the  total  domestic  traffic  of  1944. 

•  •  •  • 

7130  5.  INADEQUACIES  OF  PRESENT  COACH 

SERVICE 

•  •  •  •• 

7133  Thus,  it  is  dear  that  the  inadequacy  of  coach 
service  on  most  segments  of  moderate  length  im¬ 
pedes  the  development  of  air  traffic  toward  its  potential 
market  The  inadequacy,  indicated  by  the  low  partici¬ 
pation  of  coach  in  total  traffic  of  most  segments  is  not 
only  a  matter  of  total  volume  of  service  offered.  Coach 
service  in  many  instances  is  also  less  conveniently  sched¬ 
uled.  Some  carriers  still  offer  coach  service  mainly,  if 
not  exclusively,  at  inconvenient  hours  of  the  night,  thus 
depriving  air  traffic  of  one  of  its  characteristics  most 
appealing  to  the  traveler,  i.e.,  the  opportunity  to  travel 
over  substantial  distance  without  spending  all,  or  still 
worse,  part  of  his  normal  bed  time  hours  in  transit  On 
many  other  routes,  schedules  designed  for  long  distance 
traffic  result  in  the  same  inconvenience  for  passengers 
traveling  to  or  from  intermediate  stops. 

The  Denver  Route  and  its  segments  are  substantially 
affected  by  both  these  inadequacies.  There  is  much  less 
coach  service  available  than  first  class  and  a  higher  pro¬ 
portion  of  the  coach  flights  is  scheduled  at  inconvenient 
hours.  If  “night”  is  defined  to  include  only  the  hours 
between  midnight  and  7  A.M.,  it  can  safely  be  said  that 
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any  flight  either  departing  or  arriving  during  these 
7134  night  hours  is  inconvenient  for  the  passengers.  Us¬ 
ing  this  definition  and  regarding  each  connection 
between  two  of  the  cities  on  the  Eoute  as  a  separate  flight, 
yields  the  following  picture  of  schedules  on  the  Eoute  in 
February  1954: 

First  Class  and  Coach  Flights  on  the  Denver  Route , 

February  1954 

Station  First  Class  Flights  Coach  Flights 


Pair 

Total 

Day 

Night  Total 

Day 

Night 

Chicago-Kansas  City 

21 

20 

1 

10 

6 

4 

Chicago-Denver 

21 

17 

4 

6 

2 

4 

Chicago-Los  Angeles 

29 

22 

7 

22 

13 

9 

Chicago-San  Francisco 

18 

13 

5 

17 

9 

8 

Kansas  City-Denver 

10 

9 

1 

0 

0 

0 

Kansas  City-Los  Angeles 

10 

7 

3 

4 

1 

3 

Kansas  City-San  Francisco  3 

3 

0 

9 

5 

4 

Denver-Los  Angeles 

8 

3 

5 

0 

0 

0 

Denver-San  Francisco 

10 

7 

3 

4 

0 

4 

— 

*— 

— 

— 

— 

— 

Total  Number 

130 

101 

29 

72 

36 

36 

Source :  Airline  Guide,  February  1954.  . 

Thus,  the  total  number  of  coach  flights  on  the  Eoute  is 
little  over  half  the  number  of  first  class  flights.  With 
little  more  than  one  out  of  five  first  class  flights  sched¬ 
uled  at  night,  one  out  of  every  two  coach  flights  makes 
the  passenger  depart  or  arrive  during  these  inconvenient 
hours.  The  picture  is  somewhat  better  for  flights  between 
Chicago  at  the  one  end  and  Los  Angeles  or  San  Fran¬ 
cisco  at  the  other.  There  are  39  coach  flights  between 
these  cities  as  against  47  first  class  flights;  17  of  the 
39  coach  flights  as  against  12  of  the  47  first  class 
7135  flights  are  scheduled  for  departure  or  arrival  at 
inconvenient  night  hours.  But  on  the  remaining 
segments  the  picture  is  correspondingly  worse.  There 
are  only  33  coach  flights  as  against  83  first  class  flights; 
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19  of  the  33  coach  flights  are  scheduled  for  departure 
or  arrival  at  inconvenient  night  hours  as  against  only 
17  of  the  83  coach  flights.  Two  of  these  seven  segments 
have  no  coach  service  at  all;  a  third  one  does  not  have 
a  single  convenient  daylight  flight;  a  fourth  one  has  only 
one;  and  a  fifth  one  has  only  one  in  each  direction. 

That  even  current,  let  alone  potential  demand,  is  not 
as  well  met  in  coach  service  as  it  is  in  first  class,  is  also 
indicated  by  the  difference  in  load  factors.  The  higher 
load  factors  of  certificated  air  coach  flights  as  compared 
with  first  class  flights  make  it  clear  that  service  is  less 
ample  relative  to  demand.  It  should  be  kept  in  mind, 
in  considering  these  data,  that  air  coach  has  achieved 
notably  higher  load  factors  despite  highly  inconvenient 
departure  and  arrival  time  schedules  in  the  early  years. 
If,  during  those  years  scheduled  departure  and  arrival 
times  for  certificated  air  coach  had  been  comparable  in 
terms  of  convenience  to  those  offered  by  first  class  flights, 
the  load  factors  of  scheduled  air  coaches  would  have  been 
considerably  higher  than  those  actually  shown  in  the 
tabulation  below: 

7136 


Load  Factors  (Percent 

Year 

Coach 

1950 

74 

1951 

75 

1952 

76 

1953* 

73 

Available  Seat  Miles  Used) 


First  Class  Total 

61  63 

69  70 

65  67 

63  65 


*  Twelve  months  ended  November  30,  1953 
Source:  Form  41  reports. 

A  further  analysis  of  first  class  and  air  coach  load 
factors  by  the  major  airlines  is  shown  in  Appendix  Table 
5.  It  will  be  noted  that  in  the  case  of  every  major  com¬ 
pany  for  every  year  (except  American  Airlines  at  the 
start  of  its  service  in  1949  and  United  Air  Lines  in  1951 
as  well  as  Capital  Airlines,  with  coach  service  mainly  at 


174 


(Tr.  7137-7138) 

night,  in  1953),  the  load  factor  achieved  in  air  coach 
operations  was  well  above  that  achieved  in  the  first  class 
fare  service  operated  by  that  company.  This  difference 
in  load  factors,  of  conrse,  is  dne  in  part  to  the  fact  that 
coach  service  is  provided  mainly  on  heavily  traveled  seg¬ 
ments,  or — as  it  might  also  be  stated — that  less  traffic 
can  be  developed  on  segments  where  low  fare  service  is 
not  offered.  Yet,  even  on  heavily  traveled  long  distance 
segments  where  coach  service  is  most  nearly  adequate, 
load  factors  appear  to  be  consistently  higher  than  for 
first  class.  •  •  • 

•  •  •  • 

7137  If  coach  service  is  generally  inadequate  in  terms 
of  actual  demand,  it  is  even  more  inadequate  in 

terms  of  potential  demand.  Better  service  would  create 
greater  demand.  A  further  addition  to  current  demand 
would  be  called  forth  if  fares  were  lowered.  Certificated 
air  coach  fares  are  still  too  high  either  to  be  keenly  com¬ 
petitive  with  surface  transportation  or  to  stimulate  that 
new  travel  which  can  be  developed  by  offering  fast  trans¬ 
portation  at  low  rates. 

Surface  transportation  usually  involves  more  cir- 

7138  cuity  than  air  travel  and  the  price  to  the  customers, 
therefore,  is  not  as  much  lower  as  mileage  rates 

would  indicate.  But  circuity  affects  coach  no  more  nor 
less  than  first  class.  Therefore,  the  relative  competitive 
position  can  be  shown  by  a  comparison  of  fare  yields 
per  passenger  mile. 
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Passenger  Fare  Trends 
(l  per  passenger  mile) 


1950 

1951 

1952 

1953 

Airlines,  domestic  trunk 

Certificated  carriers1 

5.64 

5.54 

5.58 

5.50 

First  class2 

5.90 

5.88 

5.75 

6.06 

Coach 

4.29 

4.26 

4.31 

4.14 

Rail,  first  class,  incl.  Pullman8 

4.29 

4.37 

4.61* 

4.71 

Rail  coach4  U.S.  total 

2.47 

2.47 

2.53 

2.53 

Eastern  District 

2.94 

2.93 

2.98 

2.97 

Western  District 

2.02 

2.05 

2.09 

2.10 

Intercity  Motor  Bus,  Class  I 

Carriers 

1.88 

1.95 

2.03 

NJL 

N.A.  Not  available. 

1  Data  are  for  fiscal  years  ending  June  30. 

2  Including  a  minor  amount  of  excursion  and  other  special  fares. 

3  Revenue  data  used  in  computing  this  item  derived  by  adding 
“passenger  revenues  in  parlor  and  sleeping  cars"  as  shown  in  the 
M-250  cited  below,  to  Pullman  Co.  “operating  revenues”  from  berths 
and  seats,  as  reported  monthly  to  the  ICC,  Bureau  of  Transport 
Economics. 

4  Class  I  Steam  Railways,  excluding  commutation,  Fgures  for 
1963  cover  the  period  January-November. 

Source:  Civil  Aeronautics  Board,  Annual  Report,  1953.  Inter¬ 
state  Commerce  Commission,  Statement  M-250,  1951 — 
November  1953,  and  unpublished  Pullman  Co.  reports. 
(See  footnote  3  above.)  National  Association  of  Motor 
Bus  Operators,  Bus  Facts,  1953  edition. 

7139  Certificated  air  coach  passenger  rates  varied 
from  4.17  cents  per  passenger  mile  in  1949  to  4.31 
cents  in  the  fiscal  year  ending  June,  1952.  In  1952,  the 
certificated  air  coach  passenger  rate  was  about  70% 
higher  than  the  average  rail  coach  rate  of  2.53  cents  per 
passenger  mile,  and  well  more  than  double  the  intercity 
motor  bus  rate  of  about  2  cents  per  passenger  mile. 
There  was,  however,  a  marked  difference  in  rail  coach 
fares  as  between  the  Eastern  and  Western  districts.  The 
average  passenger  mile  fare  for  rail  coach  in  the  East¬ 
ern  district  was  2.98  cents  in  1952,  whereas  that  for 
the  Western  district  was  2.09  cents.  Thus,  the  air  coach 
average  passenger  fare  at  4.31  cents  per  passenger  mile 
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was  close  to  half  again  as  large  as  the  average  rail  coach 
fare  for  the  Eastern  district,  and  was  well  more  than 
double  that  for  the  Western  district 

In  contrast  to  these  wide  margins  which  prevailed  be¬ 
tween  certificated  air  coach  and  rail  coach  and  motor 
bus  fares,  passenger  fares  for  certificated  first  class 
air  traffic,  at  5.75  cents  per  passenger  mile,  were  only 
about  one-fourth  higher  than  the  average  first  class  rail¬ 
road  (including  puliman)  fare  of  4.57  cents  per  passenger 
mile. 

Proposals  to  operate  an  air  coach  service  at  3  cents 
per  mile  must  be  considered  in  relation  to  this  situation. 

A  3  cent  passenger  mile  in  air  coach  would  make 
7140  that  transport  mode  much  more  competitive  with 
both  rail  coach  and  intercity  motor  bus  than  is 
presently  the  case.  This  is  particularly  true  in  the 
heavily  trafficked  Eastern  district  where  existing  rail 
coach  rates  are  roughly  3  cents  per  mile  at  the  present 
time. 

•  •  •  • 

7145  It  must  also  be  recognized  that  shift  of  emphasis 
from  first  class  to  coach  does  not  necessarily  re¬ 
sult  in  a  disadvantage  to  the  carriers.  True,  revenue  per 
passenger-mile  declines;  but  revenue  per  plane-mile  at 
the  same  load  factor  rises,  and  without  an  increase  in 
direct  operating  cost  or  in  many  of  the  elements  of  ground 
and  indirect  cost.  Some  of  the  latter  may  increase  with 
the  number  of  passengers;  but  others  are  less  in  coach 
service.  As  previously  shown  (see  page  77),  coach  flight 
is  as  profitable  as  a  first  class  flight  with  the  same  load 
factor,  or  more  so,  if  fares  properly  reflect  the  combina¬ 
tion  of  costs  that  decline  with  increased  seating  density 
and  costs  that  remain  unchanged.  The  seating  configura¬ 
tion  and  fare  structure  proposed  by  the  North  American 
Group  tend  to  accomplish  this  economically  sound  combi- 
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nation  of  lower  cost,  lower  fare  and  equal  profit  more 
fully  than  the  seating  configurations  and  fare  structure 
now  generally  in  effect 

Profitability  of  coach  service,  moreover, '  cannot  be 
judged  only  on  the  basis  of  the  individual  flight  The 
most  important  effect  of  low-fare  service  is  the  resultant 
expansion  of  the  air  traffic  market  A  lower  profit 

7146  margin  per  passenger-mile  can  yield  much  higher 
total  profit  as  many  more  miles  are  flown.  Also, 

the  further  the  air  transport  industry  progresses  on  the 
way  from  a  luxury  business  to  a  mass  production  indus¬ 
try,  the  more  stable  and  the  sounder  is  its  business  apt 
to  be.  Thus,  consideration  for  the  financial  stability  of 
the  industry,  necessarily  a  factor  in  regulatory  policy,  is 
certainly  no  reason  to  impede  the  development  of  coach 
traffic. 

“The  promotion  of  adequate,  economical  and  efficient 
service  by  air  carriers  at  reasonable  charges”  is  a  de¬ 
clared  purpose  of  regulatory  policy.  Since  this  declara¬ 
tion  deals  with  economical  air  service  at  reasonable 
charges,  it  would  appear  that  coach  service  would  have 
to  be  promoted  even  if  it  were  to  supplant  rather  than 
supplement  the  less  economical  and  more  expensive  first 
class  service. 

•  •  •  • 

7147  m.  ECONOMIC  CHARACTERISTICS  OF  THE 
AREAS  SERVED  BY  THE  DENVER  ROUTE 

A.  PROBLEM  AND  PROCEDURE 

In  appraising  the  prospects  of  the  Denver  route,  it  is 
necessary  to  consider  the  economic  characteristics  and 
prospects  of  the  area  served. 

Since  the  traffic  carried  on  this  route  is  in  large  part 
long-distance  traffic,  it  is  not  sufficient  to  consider  merely 
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the  data  of  the  cities  on  the  route.  They  must  be  looked 
upon  as  the  traffic  centers  for  larger  areas,  and  the  eco¬ 
nomic  conditions  and  relationships  of  these  larger  areas 
must  be  taken  into  account. 

•  •  •  • 


7173  TV.  TRAFFIC  OUTLOOK  ON  THE  DENVER 
ROUTE 

An  estimate  of  the  prospective  traffic  volume  on  any 
route,  of  course,  requires  knowledge  of  its  past  volume 
of  traffic.  That  knowledge  is  not  now  available  for  the 
Denver  Route. 

Airline  Traffic  Surveys  disclose  the  number  of  air 
passengers  between  any  origin  and  any  destination,  in¬ 
cluding  the  cities  here  under  consideration.  However, 
the  number  of  passengers  traveling  between  these  cities 
is  certain  to  be  larger.  Indeed,  it  is  most  likely  that  the 
number  of  those  traveling  on  this  Route  (or  some  seg¬ 
ment  of  it)  from  an  origin  or  to  a  destination  beyond 
the  Route  is  greater  than  the  number  of  those  whose 
origin  and  destination  are  on  the  Route  itself.  These 
beyond  passengers  cannot  be  identified  with  certainty  in 
the  Airline  Traffic  Surveys.  Even  the  compilation  of  an 
estimate  of  their  number  based  on  Survey  data  is  an 
exceedingly  laborious  task.  It  need  not  be  undertaken 
here,  since  Bureau  Counsel  has  requested  data  on  traffic 
flow  from  all  participants  in  this  case.  Once  this  infor¬ 
mation  will  be  available,  the  volume  of  traffic  on  the 
Route  in  March  and  September  1953  can  be  computed. 
This  will  be  done  and  the  result  will  be  submitted  at 
the  time  when  rebuttal  exhibits  will  be  due. 

Meanwhile,  however,  community  data  given  in  the  pre¬ 
ceding  chapter  will  be  employed  to  estimate  the 

7174  future  trend  in  the  relationship  of  traffic  on  this 
route  to  national  air  traffic.  Combining  such  esti¬ 
mates  of  relative  trend  with  the  projections  of  national 
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air  traffic  made  in  the  first  chapter  will  yield  a  projec¬ 
tion  of  the  trend  of  traffic  on  the  Route  itself.  This  trend 
projection  can  later  be  applied  to  the  traffic  volume  to 
be  computed  from  carriers’  exhibits  on  traffic  flow.  The 
resulting  projection  of  prospective  Route  traffic  will  be 
included  in  the  supplementary  exhibit  to  be  filed  at 
the  due  date  of  rebuttal  exhibits. 

In  order  to  appraise  the  prospective  traffic  trend,  it  is 
necessary  to  keep  in  mind  the  economic  functions  of  the 
traffic  over  the  Route.  They  may  be  stated  as  follows: 

a.  Connecting  Los  Angeles  and  San  Francisco  with  Chi¬ 
cago,  the  Route  serves  as  the  air  traffic  channel  between 
the  two  largest  West  Coast  centers  and  the  largest  mid¬ 
continent  center  which  at  the  same  time  is  the  most  im¬ 
portant  gateway  between  the  western  and  eastern  parts 
of  the  United  States. 

b.  Connecting  Denver  with  Los  Angeles  and  San  Fran¬ 
cisco  on  one  side  and  with  Kansas  City  and  Chicago  on 
the  other,  the  Route  serves  as  the  air  traffic  channel  be¬ 
tween  the  dominant  center  of  the  Intermountain  region 
and  nearly  all  major  centers  of  economic*  activity  in  the 
United  States. 

c.  Connecting  Los  Angeles  and  San  Francisco 
7175  with  Kansas  City,  the  Route  channels  air  traffic 
between  the  West  Coast  aiyl  one  of  the  secondary 
centers  (secondary,  that  is,  by  comparison  with  Chicago) 
in  the  border  area  between  the  western  and  eastern  parts 
of  the  country,  also  a  gateway  between  the  west  and  the 
central  portion  of  the"  mid-continent  area.  Connecting 
Kansas  City  and  Chicago,  the  Route  also  serves  as  a 
local  air  traffic  channel  between  two  of  the  major  centers 
in  the  border  area  between  the  western  and  eastern  parts 
of  the  United  States. 

Thus,  traffic  between  the  terminal  points  is  dominated 
by  the  relationship  between  the  two  West  Coast  centers 
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and  the  eastern  part  of  the  United  States,  while  inter¬ 
mediate  traffic  is  governed  by  the  economic  development 
of  the  areas  around  Denver  and  Kansas  City  and  their 
needs  for  air  transportation  in  both  directions.  All  these 
transportation  needs  depend  on  the  economic  development 
of  the  areas  concerned  and  must  be  appraised  in  the  light 
of  their  economic  condition  and  ontlook  described  in  the 
preceding  chapter. 

The  most  important  region  to  take  into  account  is  the 
Pacific  Southwest.  It  is  only  necessary  to  refer  generally 
to  its  discussion  in  the  preceding  chapter  in  support  of 
the  statement  that  it  has  grown  much  faster  than  the 
country  as  a  whole,  both  in  population  and  economic 
activity.  There  is  no  indication  of  any  change  in 
7176  this  trend.  On  the  contrary,  it  is  generally  believed 
that  it  will  continue.  While  this  belief  has  not 
been  summarized  in  any  well  founded  estimate  of  this 
region’s  future  economic  activity,  there  are  estimates  of 
its  future  population.  These  estimates  may  also  serve 
as  an  indication  of  economic  prospects,  since  they,  of 
course,  assume  that  economic  activity  will  at  least  be 
sufficient  to  support  the  projected  population  growth. 

The  Bureau  of  the  Census  from  time  to  time  publishes 
projections  of  population  by  states  which  are  comparable 
to  its  projections  of  national  population.  Its  most  recent 
projection  by  states  was  published  in  January  1952  (Series 
P-25,  No.  56).  This  was  before  its  latest  projections  of 
national  population  were  prepared.  These  latest  national 
projections  which  were  published  in  August  1943  and  are 
discussed  above  (see  page  14),  recognized  that  U.  S.  popu¬ 
lation  is  growing  faster  than  the  Bureau  had  previously 
assumed.  Since  the  state  estimates  of  January  1952  are 
based  on  these  earlier  assumptions,  they  must  be  con¬ 
sidered  as  too  low.  However,  the  Bureau  published  three 
estimates  in  January  1952 — a  low,  medium  and  high  series 
— and  the  average  between  the  medium  and  high  figures 
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for  the  United  States  is  comparable  to  the  average  of  the 
August  1953  estimates  previously  shown  (page  14).  A 
comparison  of  prospective  West  Coast  and  national 

7177  population  growth  can  therefore  best  be  made  by 
using  the  average  between  the  medium  and  high 

Census  Bureau  projections  of  January  1952. 

This  comparison  indicates  that  between  1950  and  1955 
California  population  is  expected  to  grow  18.7%,  or  an 
average  of  3.5%  per  year,  while  U.  S.  population  is  ex¬ 
pected  to  increase  8.0%,  or  an  average  of  1.6%  per  year. 
This  means  that  California’s  share  in  total  U.  S.  popula¬ 
tion  is  expected  to  grow  an  average  of  1.9%  per  year. 
From  1955  to  1960,  the  indicated  growth  rates  are  15.8%, 
or  an  average  of  3.0%  per  year,  for  California’s  popula¬ 
tion;  6.6%,  or  an  average  of  1.3%  per  year,  for  U.  S.  . 
population;  and  1.7%  per  year  for  California’s  share  in 
U.  S.  population. 

Similar  computations  could  be  made  for  the  other 
Western  states  but  they  would  not  be  useful  for  the 
present  purpose.  Since  most  of  these  states  have  relatively 
small  populations,  projections  of  future  growth  from  past 
trends  are  relatively  less  reliable.  Moreover,  the  effect  of 
population  growth  in  those  states  on  air  traffic  over  the 
route  is  much  less  significant;  therefore,  the  use  of  spe¬ 
cific  figures  indicating  relative  future  population  growth 
could  lead  to  misleading  results.  Consequently,  it  is  pref¬ 
erable  to  confine  conclusions  in  regard  to  states  other  than 
California  to  those  that  can  safely  be  drawn  from  the 
undisputed  fact  that  the  entire  western  region  is  grow¬ 
ing  significantly  facter  than  the  United  States. 

7178  -This  faster  than  average  growth  of  population 
and  economic  activity  in  the  western  regions  will 

affect  the  development  of  air  traffic  on  the  Denver  Route. 
Travel  between  and  beyond  its  terminal  points  is  bound  - 
to  increase  with  activity  on  the  West  Coast  That  area’s 
development  is  accompanied  by  increasing  integration 
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with  the  older  centers  of  economic  activity  in  the  north¬ 
eastern  part  of  the  United  States.  On  the  one  hand, 
many  of  the  new  enterprises  on  the  West  Coast  are 
initiated  as  branches  of  national  concerns  or  financed  by 
eastern  capital.  On  the  other  hand,  many  kinds  of  enter¬ 
prises  started  on  the  West  Coast  must  increasingly  tnra 
to  national  markets  to  absorb  their  growing  output.  The 
areas  served  with  air  traffic  through  the  Chicago  gate¬ 
way  still  are,  and  for  many  decades  will  continue  to  be 
the  nation’s  heaviest  aggregations  of  financial  and  indus¬ 
trial  enterprise  and  of  population  and  purchasing  power. 
As  the  West  Coast  becomes  more  integrated  with  the 
country  beyond  the  Rocky  Mountains,  most  of  the  rising 
tide  of  traffic  is  bound  to  flow  between  the  terminals  of 
the  Denver  Route. 

Traffic  on  the  intermediate  segment  also  will  be  affected 
by  West  Coast  development.  This  is  particularly  true  of 
Denver  traffic,  since  the  area  around  it  and  the  entire  Inter- 
mountain  Region  sell  much  of  their  output  of  goods  and 
services  (including  tourist  business)  to  the  popu- 
7179  lation  centers  of  California.  On  the  other  hand, 
the  faster-than-average  growth  of  the  Intermoun¬ 
tain  Region,  like  that  of  the  Pacific  Coast,  will  also  be 
accompanied  by  increasing  integration  with  the  economic 
and  population  centers  of  the  east.  Therefore,  from  the 
Denver  area,  too,  there  will  be  a  growing  traffic  stream 
through  the  Chicago  gateway.  If  connections  and  sched¬ 
ules  from  Denver  via  Kansas  City  and  east  from  there 
should  become  more  attractive  than  they  are  today,  some 
portion  of  the  traffic  between  Denver  and  certain  central 
sections  of  the  country  might  go  that  way,  remaining 
on  the  Denver  Route  only  for  the  segment  Denver- 
Kansas  City.  The  bulk  of  the  traffic,  however,  is  likely 
to  continue  flowing  through  Chicago.  On  the  whole, 
therefore,  the  market  for  air  traffic  from  and  to  Denver 
on  this  Route  is  apt  to  increase  at  a  rate  fairly  similar 
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to  the  increase  in  West  Coast  traffic.  Whether  actual 
traffic  will  similarly  grow,  will  depend  mainly  on  the 
availability  of  sufficiently  frequent  and  conveniently 
scheduled  capacity,  especially  in  coach  service  where  this 
area  is  now  lagging  badly  behind  the  connections  be¬ 
tween  the  Route  terminals. 

The  pattern  of  development  centered  around  Kansas 
City  is  more  complex.  It  is  therefore  more  difficult  to 
point  out  any  factors  likely  to  dominate  the  rate  of  traffic 
growth.  All  that  can  be  said  is  that  there  is  no  indica¬ 
tion  to  justify  ah  expectation  that  the  segments  depend¬ 
ing  on  development  of  this  area  will  lag  behind  the 
7180  growth  of  the  national  air  traffic  market.  In  view 
of  the  dominant  weight  of  terminal  traffic  and  the  pros¬ 
pective  parallel  growth  of  traffic  centering  on  Denver,  a 
slower  rate  of  growth  in  traffic  centering  on  Kansas  City 
could  have  only  a  slight  influence  on  the  rate  of  increase 
in  total  traffic  on  the  Route. 

That  this  rate  of  increase  is  going  to  be  faster  than 
the  growth  of  national  traffic  can  be  regarded  as  certain 
in  view  ol  all  the  foregoing.  To  express  the  prospective 
difference  in  a  specific  figure  involves  great  difficulty  be¬ 
cause  of  the  complexity  of  the  numerous  factors  involved. 
Yet,  it  is  necessary  to  have  such  a  figure  as  basis  for 
governmental  and  business  decisions.  One  customary  way 
to  solve  this  kind  of  a  problem  is  to  select  a  figure  cer¬ 
tain  to  be  conservative.  This  will  be  done  here,  starting 
with  prospective  California  population  growth  as  the 
basis. 

As  was  shown  above,  the  Census  Bureau  projections 
imply  that  the  share  of  California  in  U.  S.  population 
will  grow  1.9%  per  year  from  1950  to  1955  and  1.7% 
per  year  from  1955  to  1960.  It  may  well  be  expected 
that  the  share  of  the  Denver  Route  in  national  air  traffic 
will  grow  by  a  similar  percentage.  To  be  conservative, 
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however,  it  will  be  assumed  that  this  share  will  grow  be¬ 
tween  1953  and  1960  only  1%  per  year;  that  is,  for 
instance,  if  Denver  Route  traffic  should  be  10%  of  na¬ 
tional  air  traffic  in  one  year,  it  would  be  10.1%  the  next 
year.  It  will  further  be  assumed  that  this  share  will 
grow  by  only  one-half  of  1%  per  year  from  1960 

7181  to  1975.  These  assumptions  yield  the  following 
trend  of  the  share  of  Denver  Route  traffic  in  na¬ 
tional  air  traffic. 

1953  1955  1960  1975 

100  102.0  107.2  115.6 

This  projection  of  the  Denver  Route’s  share  in  national 
traffic  can  be  applied  to  the  earlier  projection  of  national 
traffic  to  obtain  a  trend  of  traffic  volume  on  the  Denver 
Route.  Final  projection  of  national  traffic  in  the  first 
chapter  of  this  exhibit  were  based  on  the  demand  hereto¬ 
fore  satisfied  by  certificated  carriers  and  half  of  the  de¬ 
mand  satisfied  by  irregulars.  (See  page  66)  For  1953, 
this  amounts  to  15.25  billion  revenue  passenger  miles. 
Consequently,  the  projections  of  18  billion  revenue  pas¬ 
senger  miles  in  1955,  28  billion  in  1960  and  57  billion  in 
1975  imply  the  following  trend  of  national  traffic: 

1953  1955  1960  1975 

100  118.0  183.6  373.8 

Combining  the  projected  trends  of  national  air  traffic 
and  of  the  Denver  Route’s  share  in  that  traffic  yields  the 
following  projection  of  trend  of  traffic  on  the  Denver 
Route: 

1953  1955  1960  1975 

100  120.4  196.8  432.0 

This  trend  will  be  applied  to  the  1953  traffic  vol- 

7182  ume  shown  by  traffic  flow  reports  in  the  exhibits 
in  the  present  case  to  complete  a  projection  of 

traffic  on  the  Denver  Route.  This  projection  will  be  sub- 
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mitted  in  a  supplemental  exhibit  and  will  in  that  exhibit 
be  compared  with  the  volume  of  service  proposed  by 
North  American  Airlines  and  its  joint  applicants. 

Even  at  this  point,  however,  it  is  dear  that  the  pro¬ 
posed  service  of  North  American  would  leave  substantial 
room  for  the  growth  of  other  carrier's  business.  For 
example,  total  traffic  on  the  Denver  Route  in  1960  is 
expected  to  be  97%  larger  than  in  1953.  Even  if  North 
American  should  obtain  as  much  as  20%  of  that  1960 
traffic,  and  even  if  any  1953  traffic  carried  by  North 
American  were  completely  disregarded,  this  would  still 
permit  a  growth  of  57%  in  the  traffic  of  other  carriers, 
i.e.,  an  average  increase  of  6.7%  for  each  year  from 

1953  to  1960. 

7183  V.  ECONOMIC  ISSUES  CONCERNING  CER¬ 

TIFICATION  OF.  ANOTHER  TRUNKLINE 

1.  THE  ROLE  OF  GOVERNMENT  AND 

COMPETITION  IN  THE  AMERICAN  ECONOMY 

The  traditional  concept  of  the  role  of  Government  in 
the  American  economy  relies  heavily  on  competition  to 
assure  economic  progress.  The  most  characteristically 
American  feature  of  Government  policies  limiting  free¬ 
dom  of  individual  action  are  the  antitrust  laws  and  re¬ 
lated  Government  policies  designed  to  protect  competi¬ 
tion. 

•  •  •  • 

7184  The  air  transport  industry  is  a  case  in  point. 

The  Civil  Aeronautics  Act  does  not  establish  an 

air  transport  monopoly,  governmental  or  private,  as 
exists  in  some  other  countries.  To  be  sure,  it  establishes 
extensive  regulation  of  the  industry  and  limits  the  free¬ 
dom  of  entry  by  the  requirement  of  certification.  But  it 
specifically  recognizes  that  competition  is  necessary  to 
assure  the  sound  development  of  an  air-transportation 
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system  properly  adapted  to  the  needs  of  the  United 
States.  The  full  significance  of  this  recognition  can  be 
understood  only  in  the  light  of  the  role  assigned  to  com¬ 
petition  as  the  “regulator  and  energizer” — a  role  “as 
basic  to  the  proper  functioning  of  our  economic  order 
as  the  secret  ballot  is  to  our  political  democracy”. 

2.  INAPPLICABILITY  OF  TEN  PUBLIC  UTILITY 
CONCEPT  TO  AIR  TRANSPORTATION 

Where  the  borderline  between  regulated  monop- 
7185  oly  and  regulated  competition  is  to  be  drawn,  may 
not  always  be  clear  when  regulation  encompasses  the 
restriction  of  free  entry  by  the  requirement  of  certifica¬ 
tion.  However,  the  location  of  that  borderline  often  de¬ 
termines  the  answer  to  the  question  whether  public  con¬ 
venience  and  necessity  require  certification  of  a  new 
entrant  into  a  regulated  industry.  It  is  essential,  there¬ 
fore,  to  analyze  whether  the  characteristics  of  such  an 
industry  are  closely  similar  to,  or  far  removed  from 
those  of  a  public  utility  industry  in  which  the  American 
system  might  provide  for  a  monopoly.  Where  the  simi¬ 
larity  is  great,  doubt  may  be  more  readily  resolved 
against  certification  of  new  entrants;  where  it  is  slight, 
the  American  system  requires  that  doubt  be  resolved  in 
favor  of  such  certification. 

The  air  transport  industry  is  far  removed  from  the 
characteristics  of  a  public  utility  for  which  monopoly 
might  be  considered  appropriate.  The  most  important 
characteristic  common  to  the  public  utility  monopolies  is 
their  need  for  a  very  large  capital  investment  in  operat¬ 
ing  facilities.  No  such  heavy  investment  is  needed  in  air 
transportation.  Chart  11  shows  the  contrast. 

Where  capital  invested  in  facilities  is  high,  the  cost 
of  these  facilities  represents  a  high  proportion  of  the 
cost  of  the  product.  Moreover,  this  cost,  which  even- 
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tually  must  be  borne  by  the  consumer,  rises  rapidly 

7187  as.  more  facilities  are  put  in  place  than  are  actually 
needed.  Such  excess  capacity,  however,  is  an  in¬ 
evitable  consequence  of  competition  in  this  field.  To 
serve  its  area  adequately,  an  electric  power  company 
needs  a  certain  volume  of  generating  capacity  and  dis¬ 
tribution  facilities ;  if  two  companies  share  the  area,  each 
of  them  will  neec^wnsiderably  more  than  half  the  gener¬ 
ating  capacity  and  almost  the  same  distribution  facilities 
as  would  be  needed  for  undivided  service  of  the  entire 
market.  Consequently,  the  cost  of  power  to  the  consumer 
will  be  inordinately  high  and  the  community  prefers 
regulated  monopoly  to  competition. 

Air  transport,  with  much  less  invested  capital,  would 
not  become  nearly  as  much  more  costly  if  competition 
involved  similar  duplication  of  facilities.  Actually,  it 
does  not  involve  any  significant  duplication  of  invest¬ 
ment  on  any  route  with  substantial  traffic,  because  the 
basic  unit  of  airline  equipment,  the  individual  plane,  is 
relatively  small  and  can  readily  be  shifted  from  one 
route  to  another.  Once  available  traffic  per  carrier  ex¬ 
ceeds  minimum  service  volume,  the  investment  necessary 
for  a  given  volume  of  service  (and  thus  its  cost)  does 
not  significantly  increase  as  that  service  is  divided  among 
a  larger  number  of  carriers — in  sharp  contrast  to  the 
condition  in  public  utility  industries. 

The  difference  in  the  size  of  fixed  capital  required 
eliminates  another  reason  which  historically  has 

7188  been  most  important  in  gaining  the  acceptance  of 
public  utility  monopoly  by  the  American  people. 

Uneconomical  cut-throat  price  competition  regardless  of 
cost  was  frequent  where  public  utilities  were  allowed  to 
compete  with  each  other  and  in  the  end  one  was  elimi¬ 
nated  and  the  consumer  had  to  pay  excessive  rates  to 
the  other.  This  was  possible  only  because  cash  require¬ 
ments  for  daily  operation  are  an  unusually  small  part 
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of  cost  in  an  industry  whose  cost  stems  largely  from 
the  use  of  large  and  long-lasting  fixed  investment.  As 
shown  before,  fixed  investment  is  much  smaller  in  the 
case  of  air  transportation.  Consequently,  a  much  larger 
proportion  of  costs  is  reflected  in  daily  cash  needs. 
Moreover,  the  major  part  of  the  airlines’  fixed  invest¬ 
ment  is  in  equipment  that  does  not  last  long  but  is 
written  off  in  seven  years,  thus  making  it  still  less 
feasible  to  squander  assets  in  cut-throat  competition. 

Finally,  public  convenience  would  be  seriously  affected 
if  competing  utility  companies  were  allowed  to  open 
pavements  for  their  duplicating  distribution  systems, 
place  duplicating  lines  of  poles  along  the  streets,  main¬ 
tain  a  needless  multiplicity  of  railroad  tracks,  or  require 
subscription  to  two  telephone  services  in  order  to  reach 
all  subscribers.  No  such  inconvenience  is  threatened  by 
competition  in  air  transport. 

Thus,  none  of  the  reasons  that  make  restriction  of 
entry  into  public  utility  industries  acceptable  to 
7189  the  American  people,  is  applicable  to  air  transpor¬ 
tation.  The  Civil  Aeronautics  Board  has  implicitly 
recognized  this  fact.  It,  no  doubt,  is  well  aware  that 
limitation  of  profits  to  a  “fair  return”  is  an  inevitable 
concomitant  of  public  utility  monopoly.  No  such  limita¬ 
tion  is  imposed  on  airline  profits,  as  shown  by  Chart  12. 
The  Civil  Aeronautics  Board  has  the  power  to  fix  fares 
and  to  determine  subsidies ;  but  it  has  not  seen  fit  to  use 
this  power  so  as  to  limit  airline  profits  to  a  return  cus¬ 
tomary  for  public  utilities,  thus  confirming  that  the  pub¬ 
lic  utility  concepts  are  not  applicable  to  airlines. 

True,  there  is  a  public  concern  with  safety,  regularity 
and  adequacy  of  service,  and  administration  bodies  su¬ 
pervising  public  utilities  also  deal  with  such  matters. 
But  these  dealings  are  only  incidental  to  the  supervision, 
not  the  reason  for  establishment  of  monopolies.  The 
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public  surely  is  equally  concerned  with  safety  and  ade¬ 
quacy  of  service  in  drug  or  food  distribution;  but  no 
restriction  of  entry  on  economic  grounds  is  needed  to 
assure  safety  in  these  fields,  and  competition  can,  and 
in  this  country  is  relied  upon  to  provide  adequacy  of 
service. 

With  air  transportation  showing  none  of  those  public 
utility  characteristics  that  establish  a  presumption  in 
favor  of  monopoly,  it  follows  that  there  prevails  in  this 
area  the  presumption  in  favor  of  competition,  which  is 
basic  to  the  American  Economic  System. 

•  •  •  • 

7191  3.  NECESSITY  OF  COMPETITION  TO  AS¬ 
SURE  SOUND  AIR  TRANSPORTATION 
DEVELOPMENT 

Congress  instructed  the  Civil  Aeronautics  Board  to 
“consider  .  .  as  being  in  the  public  interest  .  .  compe¬ 
tition  to  the  extent  necessary  to  assure  the  sound  devel¬ 
opment  of  an  air  transport  system  properly  adapted  to 
the  needs  of  the  foreign  and  domestic  commerce  of  the 
United  States,  of  the  Postal  Service,  and  of  the  national 
defense.” 

In  order  to  determine  the  applicability  of  this  pro- 
.  vision  to  a  particular  situation,  such  as  the  present  pro¬ 
ceeding,  it  is  necessary  to  analyze  why  competition  is 
necessary  to  the  sound  development  of  air  transportation. 

This  analysis  has  to  start  with  the  fact  that  the  Gov¬ 
ernment,  even  though  it  has  found  regulation  of  air 
transport  necessary  in  the  public  interest,  has  not  under¬ 
taken  to  develop  itself  the  air  transport  system  of  the 
United  States  but  has  left  this  development  to  private 
enterprise  and  initiative,  like  the  development  of  other 
American  industries.  In  a  private  enterprise  system, 
sound  development  and  progress  depend  on  effective 
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competition,  as  stated  in  the  previously  cited  paragraph 
from  the  President’s  Economic  Report.  In  such  a  sys¬ 
tem  “open  markets  and  effective  competition  are  the 
means  of  channeling  productive  efforts  toward  social 
purposes”  ...  as  they  “direct  our  economic  re- 

7192  sources  into  those  lines  which  most  accurately 
meet  the  needs  or  tastes  of  consumers.” 

Effective  competition  is  needed  for  the  development  of 
a  sound  air  transport  system  because  development  re¬ 
quires  constant  change  toward  more  accurate  meeting  of 
consumers’  needs  and,  without  competition,  there  is  no 
adequate  incentive  for  such  change  dn  any  industry,  and 
especially  not  in  certificated  air  transportation.  Certifi¬ 
cated  airlines  enjoy  the  assurance  that,  within  fairly  wide 
limits,  subsidies  will  offset  any  losses  and  provide  at 
least  a  fair  return  on  investment.  Thus,  they  are  re¬ 
lieved  of  the  threat  of  business  failure  which  in  other 
industries  is  one  of  the  important  incentives  for  improve¬ 
ment  in  service  to  the  public. 

The  CAB  has  sought  to  provide  a  measure  of  competi¬ 
tive  incentive,  in  the  absence  of  new  entry,  by  permitting 
carriers  certificated  in  1938  to  extend  and  modify  their 
routes  so  as  to  offer  the  public  substitutable  service. 
This  is  not  sufficient,  however,  to  provide  effective  com¬ 
petition.  Economists  have  extensively  analyzed  the  na¬ 
ture  of  competition  in  markets  with  a  small  number  of 
suppliers  and  have  found  ample  evidence  that  in  such 
a  situation  competition  is  deprived  of  its  cutting  edge. 
Each  of  the  limited  number  of  competitors  has  too  little 
to  gain  and  too  much  to  lose  by  an  aggressive 

7193  effort  to  increase  his  share  of  the  market.  There¬ 
fore,  pursuit  of  innovation,  improvement  in  service 

to  the  customer  and  reduction  in  cost  will  be  slowed  down 
rather  than  speeded  up. 


191 


(Tr.  7194) 

Thus,  the  stimulating  force  of  competition  is  weak¬ 
ened  whenever  the  number  of  competitors  is  limited. 
In  air  transport,  competition  is  restricted  to  carriers 
certificated  for  identical  or  alternative  routes — rarely 
more  than  two  or  three.  Nevertheless,  the  limited  effec¬ 
tiveness  of  competition  among  so  few  is  further  reduced 
by  numerous  trade  agreements  approved  by  the  Board. 
The  only  competitive  incentive  for  progress  left  under 
such  conditions  could  be  the  threat  of  new  competition, 
if  not  actual  entry,  or  else  effective  competition  from 
other  industries  for  the  consumer’s  dollar. 

In  the  case  of  air  transport,  the  presence  of  other 
transportation  industries  provides  no  effective  competi¬ 
tion  for  the  consumer’s  dollar.  Except  for  very  short 
trips,  the  technological  advantage  of  the  plane  in  supply¬ 
ing  speedy  travel  is  so  great  as  to  permit  a  comfortable 
growth  of  airline  business  without  maximum  effort  at 
improvement  of  service  and  reduction  of  cost.  But  only 
such  maximum  effort  will  yield  all  the  benefits  to  the 
nation  which  can  flow  from  sound  development  of  air 
transportation. 

Consequently,  the  only  means  by  which  the  na- 
7194  tion  can  expect  to  reap  the  full  benefits  of  air 
transport  development  is  the  certification  of  new 
carriers  from  time  to  time  or,  at  the  least,  the  serious 
threat  of  such  additional  competition.  That  threat, 
present  because  of  the  CAB’s  authority  to  certify  addi¬ 
tional  carriers,  may  suffice  for  some  time;  but  it  will 
not  substitute  for  actual  competition  indefinitely.  Au¬ 
thority  which  is  not  exercised  when  circumstances  per¬ 
mit,  ceases  to  be  an  effective  threat,  and  the  Board  has 
never  used  this  authority  in  15  years.  It  can  now 
sharpen  the  dulled  edge  of  competition  only  by  certifica¬ 
tion  of  at  least  one  trunk  line  without  grandfather 
rights. 
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4.  CHANGING  CIRCUMSTANCES  RELEVANT  TO 
CERTIFICATION  OF  NEW  ENTRANTS 

The  Congress  recognized  that  competition  was  neces¬ 
sary  for  sound  development  of  air  transportation  and, 
therefore,  equipped  the  Board  with  -the  authority  to  cer¬ 
tificate  additional  carriers.  However,  it  also  recognized 
other  considerations  as  being  in  the  public  interest  and 
these  might,  and  actually  have  operated  to  prevent  the 
Board  from  exercising  its  certification  authority.  In 
order  to  determine  whether  this  authority  may  be  used, 
it  is  necessary  to  review  the  circumstances  which  have 
heretofore  been  in  the  way  of  its  employment. 

a.  When  the  Civil  Aeronautics  Act  went  into  effect 
in  1938,  the  industry  was  in  an  infantile  stage  and  in 
financially  weak  condition.  It  required  time  to  consoli¬ 
date  its  position  as  basis  for  full  development 

7195  under  the  new  mode  of  operation  introduced  by 
the  Act.  So  did  the  Board  itself.  There  were 
ample  reasons  for  proceeding  cautiously  for  a  few  years 
before  exercising  the  authority  to  certify  additional 
carriers. 

b.  In  1941,  little  more  than  three  years  after  the 
passage  of  the  Act,  this  country  was  attacked  and  be¬ 
came  involved  in  a  global  war.  Air  transportation  was 
essential  to  the  pursuit  of  that  war  but  also  had  to  take 
second  place  in  the  procurement  of  equipment,  fuel  and 
supplies.  Thus,  new  carriers  could  hardly  enter  the 
business  and  additional  certification  could  not  be  seri¬ 
ously  considered. 

c.  Immediately  after  the  war,  innumerable  pilots  and 
other  enterprising  people  who  had  become  familiar  with 
military  aviation,  were  seeking  to  enter  the  field.  While 
their  initiative  and  imagination  promised  (and  actually 
brought)  valuable  innovations  and  stimulation  to  air 
transportation,  the  unfamiliarity  of  many  of  them  with 
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'businesslike  civilian  air  transport  operation  also  threat¬ 
ened  orderly  development  of  the  industry.  This  threat 
was  especially  acute  because  serviceable  planes  in  great 
number  were  available  on  the  surplus  market  at  a  frac¬ 
tion  of  their  normal  cost  so  that  little  investment  capital 
was  needed.  Understandably,  the  Board  decided  to  divert 
the  onrush  of  new  enterprise  into  special  channels  by 
temporary  certification  of  local  carriers  and  more  exten¬ 
sive  permission  of  non-certificated  operation. 

7196  d.  Since  1946,  air  transport  has  grown  to  a 
verile  stage  of  development.  The  industry  for  the 

most  part  consists  of  well  consolidated  and  financially 
strong  companies  which  need  not  be  protected  completely 
against  new  competition.  On  the  other  hand  there  is  no 
mass  of  inexperienced  people  seeking  entry.  It  is  no 
longer  possible  to  operate  on  any  significant  scale  with¬ 
out  a  very  substantial  investment  and  the  necessary 
capital  cannot  be  raised  without  the  cooperation  of  ex¬ 
perienced  businessmen. 

Under  these  changed  circumstances,  none  of  the  rea¬ 
sons  previously  in  the  way  of  additional  certification 
continues  to  exist,  except  the  desire  of  certificated  car¬ 
riers  to  be  protected  against  additional  and  effective 
competition.  If  that  desire  were  now  to  stand  in  the  way 
of  a  new  entrant,  even  the  threat  of  potential  competi¬ 
tion  which  is  implicit  in  the  Board’s  authority  to  issue 
additional  certificates,  would  lose  any  force  it  might  still 
have.  This  is  all  the  more  true  because  Board  policy  in 
recent  years  has  tended  to  minimize  as  far  as  possible 
the  exposure  of  the  certificated  industry  to  whatever 
measure  of  effective  competition  non-certificated  carriers 
may  have  been  able  to  provide. 

After  sixteen  years  of  complete  preclusion  of  any  new 
entry,  an  abrupt  shift  to  free  entry  would  not  be 

7197  compatible  with  orderly  development  of  the  indus¬ 
try.  But  continued  preclusion  of  any  entry  at  all 
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would  be  equally  incompatible  with  the  promotion  of  sound 

growth.  If  air  transportation  is  to  be  adapted  to  the 
needs  of  the  United  States  and  is,  at  the  same  time,  to 

continue  as  part  of  the  American  private  enterprise  sys¬ 
tem,  effective  competition  must  eventually  be  allowed  to 
perform  its  traditional  role  of  regulator  and  energizer. 

5.  DIVERSION  AND  SUBSIDIES  NO  HINDRANCE 
TO  ADDITIONAL  CERTIFICATION 

Certification  of  additional  carriers  is  frequently  op¬ 
posed  by  certificated  carriers  with  the  assertion  that  a 
new  carrier  would  divert  traffic  from  those  presently  in 
operation,  thus  reducing  their  earnings  and  increasing 
the  need  for  subsidies  at  the  expense  of  the  taxpayer. 

This  prediction  is  not  sound.  Increased  subsidy  needs 
would  result  from  competition  only  if  presently  certifi¬ 
cated  carriers  were  to  fail  utterly  to  live  up  to  the  tradi¬ 
tion  of  American  enterprise.  That  tradition  has  been  to 
meet  new  competition  with  improved  service  at  lower 
cost  and  thus  to  expand  the  total  market  and  the  indus¬ 
try’s  profits.  This  has  been  the  experience  of  the  Amer¬ 
ican  people  and  is  the  very  reason  why  they  rely  so 
heavily  on  competition  as  the  regulator  of  their  economy 
and  the  energizer  of  its  growth. 

Of  course,  competition  cannot  expand  the  mar- 
7198  ket  of  an  industry  faced  with  an  inevitable  decline 
in  demand.  But  the  position  of  air  transportation 
is  just  the  contrary — its  market  is  bound  to  increase. 
The  proportion  of  the  market  which  the  older  firms  and 
the  newcomers  manage  to  obtain,  of  course,  depends 
upon  their  relative  aggressiveness  in  promoting  the 
product,  their  capacity  to  control  their  costs,  etc.  There 
is  nothing  in  the  history  of  air  transportation  that  would 
indicate  that  the  entry  of  new  carriers  into  the  business 
results  in  losses  for  the  existing  carriers  which  would 
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require  increases  in  subsidy.  To  assume  that,  in  an  ex¬ 
panding  market,  the  existing  certificated  carriers  could 
not  reasonably  well  maintain  the  volume  and  profitability 
of  their  business  in  competition  with  an  unsubsidized 
newcomer  is  hardly  justifiable. 

That  the  market  is  bound  to  expand,  as  indicated  by 
the  traffic  projections  in  this  exhibit,  can  hardly  be  dis¬ 
puted  by  the  certificated  carriers  whose  own  statements 
and  business  decisions  are  based  on  this  assumption. 
The  domestic  trunklines,  which  in  1952  flew  18.1  billion 
available  seat  miles,  by  the  end  of  that  year  had  placed 
firm  orders  for  delivery  of  equipment  within  the  follow¬ 
ing  three  years  with  an  annual  capacity  of  8.8  billion 
seat  miles.  (Source:  Air  Transport  Facts  and  Figures, 
1953,  pp.  10-11,  prepared  by  Air  Transport  Association 
of  America.)  Thus,  the  certificated  airline  indus- 
7199  try  had  committed  many  millions  of  dollars  to 
new  equipment  equal  to  49%  of  its  1952  seat  mile 
capacity.  The  expectations  of  the  airlines  are  evidently 
for  continued  and  substantial  growth  in  domestic  trunk 
traffic. 

Statements  by  leading  representatives  of  the  certificated 
airlines  have  also  expressed  similar  expectations.  For 
instance,  in  a  statement  marking  the  25th  anniversary 
of  Eastern  Air  Lines,  President  Rickenbacker  declared, 
according  to  the  Associated  Press,  May  1,  1953,  that  the 
accomplishments  of  the  industry  in  the  last  quarter  cen¬ 
tury  certainly  have  been  tremendous,  but  that  these  ac¬ 
complishments  “are  nothing  in  comparison  to  what  the 
next  10  years  should  hold  for  our  company  and  the  entire 
industry  as  well”. 

Certainly  this  position  does  not  square  with  the  posi¬ 
tion  so  frequently  taken  that  additional  competition  in 
the  airline  industry  would  be  injurious  to  the  public 
interest.  It  indicates,  rather,  an  expectation  of  continued 
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substantial  growth,  and  raises  only  the  problem  whether 
that  entire  growth  should  be  reserved  to  the  airlines 
presently  certificated,  or  whether  participation  in  that 
growth  should  be  permitted  to  those  airlines  which  have 
pioneered  in  the  air  coach  field  and  which  now  are  seek¬ 
ing  the  opportunity  to  participate  in  that  development. 

•  •  •  • 

7203  7.  ECONOMIC  OBJECTIONS  TO  SUPPORT 

OF  UNPROFITABLE  SERVICE  BY  MO¬ 
NOPOLY  ON  PROFITABLE  ROUTES 

The  presently  certificated  airlines  have  been  said  to 
need  very  substantial  profits  on  their  long-haul  and  high- 
density  business  in  order  to  support  their  relatively  un¬ 
profitable  short-haul  and  low-density  operations.  This 
theory  seems  to  extend  to  the  further  position  that  the 
airlines  certificated  in  1938  should  have  reserved  to  them 
the  total  growth  anticipated  on  long-haul  and  high-density 
routes,  and  for  the  same  purpose  of  supporting  relatively 
unprofitable  service  on  other  routes.  From  the  economic 
viewpoint,  this  position  is  subject  to  serious  objections. 

Except  for  a  speech  presented  by  the  chief  executive 
of  United  Air  Lines  at  Des  Moines  in  October  1948,  and 
subsequently  withdrawn  in  large  measure,  no  attempt 
appears  to  have  been  made  to  show  the  size  of  the 
“burden”  imposed  on  trunklines  by  unprofitable 

7204  service.  This,  in  itself,  might  suggest  doubts  as  to 
the  significance  of  this  “burden”.  These  doubts  are 

strengthened  by  an  analysis  of  the  business  of  the  “Big 
Four”  trunklines  presented  on  Chart  14.  The  data  on 
which  this  chart  is  based,  are  shown  on  Appendix 
Table  10. 

The  Chart  shows  that  a  very  large  proportion  of  the 
service  offered  by  these  carriers  (as  measured  by  the 
number  of  seats  on  departing  planes)  is  concentrated  at 
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a  relatively  small  number  of  busy  stations.  Only  a  very 
small  proportion  of  the  total  service  is  offered  at  the 
numerous  stations  with  4  or  fewer  departure.  This  is 
significant  because  an  airline  forced  to  serve  a  station  at 
a  loss,  is  not  likely  to  provide  at  that  station  more  than 
the  minimum  of  service  required  by  the  terms  of  its 
certificate.  These  terms  are  usually  satisfied  by  two  de¬ 
partures  a  day,  certainly  by  four.  Consequently,  it  must 
be  assumed  that  service  is  profitable  whenever  more  than 
four  departures  a  day  are  made — and  that  is  the  over¬ 
whelming  bulk  of  the  service,  as  shown  on  the  Chart  and 
the  Table. 

This  does  not  mean,  however,  that  all  the  stations  with 
less  than  four  departures  are  unprofitable.  There  is  a 
variety  of  evidence  to  the  contrary.  For  instance: 

— Some  of  these  stations  are  at  large  cities  with  sub¬ 
stantial  business  and  are  confined  to  few  stops  merely 
because  of  the  route  structure  of  the  particular  air- 
airline  (e.g.,  Milwaukee  where  American  Airlines 
7206  had  one  departure  a  day  and  ticket  sales  of  $2,731 
per  departure). 

— Even  many  small  stations  are  directly  profitable,  as 
shown  by  the  fact  that  in  Docket  No.  5988  (Ozark  Re¬ 
newal  Case)  Bureau  Counsel  concluded  that  6  of  13 
small  stations  analyzed  were  directly  profitable  (Exhibit 
BOR-25,  BCR-37,  47,  50,  56,  59,  62,  65,  69,  80,  86,  89  and 
BCR-92),  assuming  that  the  operation  as  a  whole  is  re¬ 
quired. 

— Directly  unprofitable  stations  often  are  indirectly 
profitable,  as  they  afford  the  carrier  control  of  long-haul 
business  and  community  influence  (see  testimony  of  Mr. 
Patterson,  President  of  the  United  Air  Lines,  regarding 
Monterey  and  Santa  Barbara,  Docket  No.  3718,  South¬ 
west  Renewal  Case)  pp.  510-511,  515-516) 
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— Small  cities,  where  most  stations  with  few  departures 
are  located,  originate  medium  and  long-haul  traffic  in 
roughly  the  same  proportion  as  large  cities. 

From  all  these  facts,  it  follows  that  the  “burden  of 
unprofitable  service”,  which  has  been  much  discussed  but 
never  defined  as  to  its  size,  can  in  reality  not  be  very 
large  as  compared  to  the  volume  of  profitable  service. 

Regardless  of  the  unknown  size  of  the  burden,  it  would 
be  unsound  public  policy  to  compensate  for  this  burden 
by  protecting  monopolistic  domination  of  more 
7207  profitable  routes.  Obviously,  such  a  policy  would 
presuppose  that  passengers  on  profitable  routes 
were  charged  fares  higher  than  necessary  to  defray  the 
costs  of  serving  these  routes  and  to  yield  a  reasonable 
profit.  This  would  be  an  unwarranted  and  inequitable 
burden  on  passengers  traveling  profitable  routes.  It  also 
would  restrict  by  excessive  fares  the  full  development 
of  air  traffic  where  it  is  most  needed  by  the  public,  in 
order  to  support  service  which  is  not  in  sufficient  demand 
to  be  self-supporting.  Instead,  if  such  non-economical 
service  should  actually  be  required  by  the  public  interest, 
sound  policy  would  require  that  the  subsidy  be  directly 
related  to  the  specific  purpose,  while  profitable  routes 
should  be  served  at  a  price  appropriate  to  their  own  cost. 

8.  MORE  COMPETITION  NEEDED  IN  COACH  DE¬ 
VELOPMENT 

The  sound  development  of  air  transportation  requires 
concentrated  efforts  to  foster  the  growth  of  air  coach 
operation  so  that  air  service  is  made  available  for  mass 
transportation  to  the  fullest  possible  extent.  The  Board 
has  repeatedly  and  formally  recognized  the  need  for  more 
active  pnrsuit  of  coach  business  (CAB  Policy  Statements 
of  December  6,  1951  and  October  5,  1953).  This  vigorous 
pursuit  of  coach  development  necessitates  the  strength- 
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ening  of  the  competitive  stimulus  by  additional  certifi¬ 
cation.  Indeed  it  would  be  a  serious  mistake  in 

7208  economic  policy  and  practice  to  reserve  the  future 
of  air  coach  development  solely  to  the  presently 

certificated  airlines.  To  do  so  would  be  to  lose  for  this 
industry  the  dynamic  benefits  which  only  competition — 
the  energizer  of  economic  growth  in  the  American  private 
enterprise  system — can  bring.  Additional  competition  is 
necessary  to  insure  the  vigorous  exploitation  of  the  air 
coach  market,  and  to  introduce  more  and  better  air  coach 
service  faster  and  at  lower  rates  for  the  mass  traveling 
public. 

On  May  12,  1949,  Mr.  C.  R.  Smith,  President  of  Amer¬ 
ican  Airlines,  testified  before  the  Senate  Committee  on 
Insterstate  and  Foreign  Commerce.  The  testimony  is  as 
follows : 

The  Chairman.  Now,  let  us  hear  you  talk  a  little  about 
coach  service. 

Mr.  Smith.  Well,  the  coach  service,  in  our  opinion,  gets 
down  to  this:  We  provide  certain  standards  of  air  trans¬ 
portation.  We  provide  standards  of  air  transportation 
which  our  experience  of  some  20  years  indicates  to  be 
sound. 

7209  We  have  different  operating  procedures;  we  have 
different  parts  of  our  organization  devoted  to  the 

orderly  operation  of  the  airline.  We  do  not  believe  that 
we  can  presently  engage  in  the  coach  service  and  provide 
the  standard  of  service  reasonably  required  without  con¬ 
sequent  loss  and  without,  perhaps,  getting  our  organiza¬ 
tion  bach  into  the  subsidy  situation .  Some  companies  are 
willing — some  companies  in  the  noncertificated  field  are 
willing — to  provide  a  service  which  is  different  from  the 
one  that  we  would  be  willing  to  provide.  I  am  sure  that 
some  of  them  can  be  operated  more  economically  tTugu 
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we  operate  because  they  do  not  do  some  of  the  things 
that  we  think  are  required. 

If  the  Government  and  the  Civil  Aeronautics  Board 
would  like  to  have  us  go  into  the  coach  business,  they 
can  require  it  under  our  certificate. 

I  think  you  would  have  to  run  the  hazard,  though,  that 
the  operation  would  be  unprofitable,  and  it  would  have 
the  tendency  of  creating  more  dependence  upon  air-mail 

compensation  than  presently  exists. 

We  are  working  very  diligently  in  our  own  company, 
and  I  am  sure  others  are — we  are  working  very  diligently 

to  have  our  air  line  entirely  self-supporting,  and  if  and 
when  we  see  the  time  when  coach  service  can  be  operated 
without  a  drain  upon  the  resources  and  without  the  ulti¬ 
mate  drain  upon  the  United  State  Treasury,  we  are  will¬ 
ing  to  operate  it  As  a  matter  of  fact,  we  would  be  glad 
to  operate  it  (Underscoring  supplied.) 

Source:  Air-line  Industry  Investigation,  Hearings  Be¬ 
fore  the  Committee  on  Interstate  and  Foreign  Commerce, 
United  States  Senate,  81st  Congress,  pp.  756,  757. 

On  May  9,  1949,  a  position  was  taken  by  Mr.  Patter¬ 
son,  the  President  of  United  Airlines.  His  testimony  is 
as  follows: 

7210  Mr.  Patterson.  We  could  go  into  it,  Los  Angeles, 
San  Francisco,  and  New  York.  The  Board  has  been 
turning  down  these  applications  for  transcontinentals. 
They  are  trying  to  confine  it  to  areas. 

The  Chairman.  But  they  permitted  the  irregulars  to 
operate  that. 

Mr.  Patterson.  That  is  one  of  those  situations,  with 
the  irregulars  doing  about  2  percent,  I  think,  of  the  total 
volume  of  air  transportation.  But  I  would  like  to  Tead 
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here  what  we  think  about  air  coach,  and  what  is  keeping 
us  out: 

“4-cent  air  coach  rate  would  have  to  produce  an  in¬ 
creased  traffic  volume  of  about  150  percent  in  order  to 
show  an  economic  result.  It  was  considered  unreason¬ 
able  to  expect  a  reduction  in  fares  to  the  4-cent  rate  to 
produce'  an  increased  traffic  volume  of  more  than  70  per¬ 
cent,  as  compared  to  the  volume  that  would  be  produced 
by  a  6-cent  rate.” 

In  other  words,  I  turned  this  problem  over  to  our  eco¬ 
nomic  controls  department  to  make  a  market  study  for 
me  on  it.  I  might  say  I  have  given  this  study  to  the 

Board  and  told  them  that  if  they  observed  that  we  are 
off  the  track  in  any  of  our  assumptions,  we  would  like 
very  much  to  be  put  back  on  the  track. 

In  other  words,  our  market  research  department  told 
me  that  if  we  are  going  to  4  cents,  we  would  have  to 
increase  our  business  150  percent  to  gain  dollars.  They 
can  show  me  that  we  can  gain  70  percent 

Now,  when  you  are  operating  as  we  are,  at  a  loss, 
I  do  not  think  it  is  good  business  judgment  to  go  out 
and  add  to  those  losses  until  the  rules  of  the  game  are 
established.  United  Air  Lines  does  not  have  any  money 
today  for  any  experimental  work. 

The  Chairman:  You  could  use  some  extra  revenue. 

Mr.  Patterson.  We  could  use  some  extra  revenue,  and 
we  are  not  going  to  try  to  reduce  it  at  the  moment. 

7211  The  Chairman:  Those  observations  are  very  in¬ 
teresting,  and  I  think  significant,  because  the  coach 
service,  operating  against  a  great  many  difficulties,  and 
especially  equipment  difficulties  has  made  a  phenomenal 
success  in  the  mass  transportation  of  people.  And  it 
does  seem  to  me  that  the  trunk  air  lines,  if  they  are 
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going  to  fulfill  the  mission  to  which  they  were  certifi¬ 
cated,  ought  to,  in  every  way,  serve  the  territory  which 
they  represent,  which  they  have  been  given. 

Mr.  Patterson.  We  are  perfectly  willing  to  do  it,  Sena¬ 
tor,  but  we  cannot,  with  our  eye«s  open,  walk  into  a  situa¬ 
tion  today  that  we  feel  may  adversely  affect  the  revenues 
of  this  company.  If  we  had  a  little  margin  to  work  on 
we  could  experiment  with  coach,  we  could  experiment 
with  many  things,  but  we  just  cannot  afford  to  take  the 
chance  where  we  may  effect,  or  create,  greater  losses 
than  are  staring  us  in  the  face  right  now. 

In  these  same  hearings,  Mr.  James  Fischgrund,  now  a 
member  of  North  American’s  management,  testified  as  an 
official  of  Standard  Airlines,  Inc.,  as  follows: 

“We  feel,  and  surveys  support  our  view,  that  we  have 
begun  the  development  of  a  new  market  in  air  transpor¬ 
tation,  a  new  source  of  traffic  which  would  not  have  been 
tapped  at  all  but  for  our  low-cost  air-coach  service  .... 

“This  new  market  for  low-cost  air  service  has  a  poten¬ 
tial  many  times  greater  than  that  heretofore  served  by 
those  carriers.  The  fact  that  we  are  developing  a  new 
market,  one  that  was  previously  untouched,  as  well  as  the 
public  need  for  such  a  service,  is  demonstrated  by  the 
fact  that  most  of  our  passengers  are  first-flighters,  peo¬ 
ple  who  have  never  flown  before. 

“What  we  have  accomplished  constitutes,  we  believe, 
a  major  development  in  the  field  of  transportation.  The 
significance  of  this  development  is  great  If  its 
7212  potential  benefit  to  the  industry  and  to  the  country 
is  appreciated  and  if  as  a  result  this  potential  is 
properly  used,  many  of  the  problems  with  which  this 
committee  is  faced  may  be  nearer  to  a  wise  solution. 
The  importance  of  an  adequate  air  reserve  for  national 
defense  makes  the  development  of  this  potential  vitally 
necessary.” 
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Source :  Air  Line  Industry  Investigation,  Hearings 
Before  the  Committee  on  Interstate  and  Foreign  Com¬ 
merce,  United  States  Senate,  81st  Congress,  pp.  685,  686, 
and  260. 

These  statements  are  a  perfect  illustration  of  one  of 
the  basic  reasons  why  the  private  enterprise  system  as 
a  rule  requires  that  markets  be  open  to  new  entrants 
rather  than  reserved  to  those  with  experience  in  the  field. 
This  reason  recently  was  well  stated  in  these  words: 
“One  of  the  dangers  of  extraordinary  experience  is  that 
those  who  have  if  may  fall  into  the  grooves  created  by 
their  own  expertness.  They  refuse  to  believe  that  hurdles 
which  they  have  learned  from  experience  are  insurmount¬ 
able  can  in  fact  be  overcome  by  fresh,  independent  mind's.” 

(From  the  opinion  of  Judge  Wyzanski  in  U.  S.  vs.  United 
Shoe  Machinery  Corp.,  110  F.  Supp.  295,  346,  D.  Mass. 
1953).  . 

7213  This  was  in  1949,  when  non-certificated  carriers 
had  already  for  some  time  successfully  conducted 
coach  operations  with  high-density  equipment.  The  Board 
has  described  their  activities  as  follows : 

“The  irregular  carriers,  by  operating  in  markets,  under 
conditions,  and  at  times  when  high-density  seating  could 
be  realized  and,  consequently,  lower  fares  charged,  helped 
to  bring  about  the  development  of  low-fare  coach  services 
of  the  type  that  have  accounted  for  the  largest  portion 
of  the  recent  growth  in  domestic  passenger  business  of  all 

air  carriers.  Such  low-fare  coach  services  have  served  as 
a  competitive  stimulus  to  the  certificated  carriers  in  the 
low-cost  field,  and,  induced  many  persons  to  travel  by  air 
who  would  not  have  utilized  air  services  at  the  higher 
standard  fares.”  (Report  of  the  Civil  Aeronautics  Board 
to  the  Subcommittee,  on  Monopoly  of  the  Small  Business 
Committee,  U.  S.  Senate,  August  29, 1952.) 
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By  the  time  of  the  hearings  quoted  above,,  some  mem¬ 
bers  of  the  certificated  industry  had  also  begun  to  offer 
low-fare  service,  but  only  to  passengers  willing  to  travel 
during  inconvenient  night  hours.  In  the  meantime,  most 
of  the  certificated  trunklines  have  in  some  measure  ac¬ 
cepted  high-density  coach  service  as  a  necessary  part  of 
their  business.  But  they  are  still  dominated  by  the 
traditional  concept  that  air  travel  is  essentially 

7214  high-cost  luxury  transportation.  This  is  evidenced, 
for  instance,  by  the  custom  prevailing  in  the  cer¬ 
tificated  industry  to  speak  of  first  class  as  “standard  fare 
service”.  Coach  fare  is  often  regarded  as  a  “promo¬ 
tional”  fare  rather  than  recognized  as  the  reflection  of 
lower  cost  due  to  high-density  seating.  Thus,  coach  serv¬ 
ice  is  regarded  negatively  as  a  deviation  from  the  stand¬ 
ard  method  of  operation  rather  than  positively  as  the 
means  of  developing  mass  transportation  for  the  bulk  of 
the  industry’s  potential  customers. 

In  the  absence  of  competition  from  newcomers  with  a 
different  approach,  this  attitude  of  most  certificated  car¬ 
riers  toward  coach  would  be  sufficient  to  retard  seriously 
the  development  of  coach  service.  But  the  industry’s  ef¬ 
forts  of  coach  development  are  held  back  by  more  than 
a  psychological  attitude — there  is  also  an  apparent  con¬ 
flict  of  interest  between  protecting  first  class  and  develop¬ 
ing  coach.  Whenever  adequate  coach  service  is  intro¬ 
duced  on  a  particular  route,  there  will  inevitably  be  some 
shift  of  passenger's  from  first  class.  Generally  the  conse¬ 
quent  loss  in  revenue  is  a  small  price  to  pay  for  the 
additional  air  traffic  that  is  developed  by  coach  service. 
Still,  it  is  a  price.  Therefore,  a  first  class  carrier  must 
each  time  ponder  the  question  whether  an  improvement 
in  coach  service  will  mainly  attract  new  traffic  or  mainly 
divert  from  his  first  class  business,  and  it  is  never  pos¬ 
sible  to  be  certain  in  advance  :(or  even  in  retro- 

7215  spect)  just  how  much  diversion  occurs  and  how 
much  new  traffic  is  developed  in  a  particular  in- 
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stance.  In  the  face  of  this  uncertainty,  carriers  having 
a  first  class  business  to  protect  will  inevitably  go  slower 
in  coach  development  than  they  otherwise  would. 

This  could  not  be  proven  more  conclusively  than  by  a 
recent  expression  of  view  on  the  part  of  the  president 
of  United  Airlines,  contained  in  the  following  quotation: 

“Air  tourist  service  does  not  attract  an  entire  new 
mass  market  and  United  Air  Lines’  present  intention  is 
not  to  go  beyond  the  points  now  receiving  this  service, 
according  to  W.  A.  Patterson,  UAL  President. 

“Answering  an  employe’s  question  about  adding  more 
cities,  Patterson  states  in  the  current  issue  of  United  Air 
Lines  News:  ‘We  are  moving  carefully  in  expanding  our 
tourist  service.  It  is  not  our  present  intention  to  go 
beyond  the  points  now  receiving  this  service.  I  am  not 
opposed  to  air  tourist,  but  I  feel  that  some  people  are 
inclined  to  want  to  move  too  fast  without  knowing  more 
about  the  results.”  (From  American  Aviation  Daily, 
October  6, 1953,  p.  215.) 

iThis  deliberate  delay  in  the  development  of  coach  is  in 
conflict  with  the  public  interest.  The  very  fact  that  pas¬ 
sengers  are  diverted  by  introduction  of  coach  shows  that 
these  passengers  have  not  been  getting  the  service  they 
prefer,  whether  they  have  been  traveling  by  first  class 
air  service  or  by  slower  modes  of  transportation.  Cer¬ 
tainly,  the  resultant  increase  in  total  air  traffic  makes  the 
air  transportation  system  more  “properly  adapted  to  the 
needs  of  the  foreign  and  domestic  commerce  of 
7216  the  United  States,  of  the  Postal  Service,  and  of 
the  national  defense”. 

Consequently,  competition  is  necessary  to  assure  vigor¬ 
ous  coach  development — competition  by  an  airline  con¬ 
centrating  on  coach  service,  uninhibited  by  a  vested  in¬ 
terest  in  protecting  first  class  traffic.  The  value  of  this 
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kind  of  competition  is  well  described  by  a  statement  of- 
the  Board  in  regard  to  a  similar  problem  of  traffic 
development,  that  of  air  freight  In  1949,  the  Board  . 
stated  it  this  way:  "The  certification  of  unsubsidized  all- 
cargo  carriers  will  require  snch  carriers  to  bend  all  their 
efforts  and  to  direct  their  abilities  and  skill  to  the  foil 
development  of  the  air  freight  potential.  Such  carriers 
will  not  be  able  to  rely  on  passenger  operations  or  mail 
payments  to  furnish  the  greater  portion  of  their  reve¬ 
nues.  They  will  live  and  prosper  only  through  their 
ability  to  develop  an  economic  business  and  by  constant 
search  for  newr  techniques,  new  business,  and  new  equip* 
ment  To  the  extent  that  they  succeed  in  such  endeavors 
they  will,  by  their  example,  benefit  the  presently  certifi¬ 
cated  carriers  and  air  transportation  as  a  whole;  and 
new  methods,  equipment  and  managerial  improvements 
will  be  made  available  to  the  entire  industry.  Thus,  the 
cargo  carriers  will  provide  a  valuable  yardstick  for 
measuring  the  alertness  and  efficiency  of  other  carriers 
of  cargo.”  (Air  Freight  Case,  10  CAB  589.) 

In  the  development  of  coach  service,  as  in  that 
7217  of  air  freight,  only  a  specialized  carrier  can  be 
expected  to  devote  unrestrained  managerial  ingen¬ 
uity  and  effort  to  the  particular  service.  Dependent  for 
continuation  in  air  transportation  on  the  successful 
operation  of  coach  service,  such  a  carrier  is  bound  to 
pursue  the  business  of  mass  transportation  by  air  with 
far  greater  effectiveness  than  the  presently  certificated 
carriers  who  will  make  their  full  contribution  only  under 
the  stimulus  of  more  vigorous  competition. 

This  need  for  a  new  type  of  competition  is  by  no 
means  an  unusual  situation.  On  the  contrary,  in  a  pri¬ 
vate  enterprise  system,  it  is  typically  the  role  of  new 
competition  to  overcome  the  natural  reluctance  of  estab¬ 
lished  firms  in  the  development  of  new  methods  of  opera¬ 
tion  and  new  markets.  If  competition  were  not  necessary 
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for  air  transport  development  in  this  present  situation, 
how  could  Congress  have  thought  that  it  might  ever  be 
necessary  at  all? 

7233  NAJ  EXHIBIT  NO.  1 

APPENDIX  TABLE  3 

Domestic  Air  Passenger  Traffic  in  Relation  to  Population  and 

Gross  National  Product 
1930-1963 


Certificated  Airlines, 


Year 

Revenue  Passenger  Miles  Total  Revenue  Passenger  Miles 

In  Per  Per  In  Per  Per 

Millions  Capita  $1000  GNP  Millions  Capita  $1000  GNP 

1930 

85.1 

.7 

.6 

. 

1931 

107.0 

.9 

.7 

Identical  with 

1932 

127.4 

1.0 

1.0 

1933 

.  174.8 

1.4 

1.4 

Certificated 

1934 

189.8 

1.5 

1.4 

1935 

316.3 

2.5 

2.2 

Traffic 

1936 

439.0 

3.4 

2.7 

- 

1937 

411.5 

8.2 

2.4 

from  1930 

• 

1938 

479.8 

3.7 

2.9 

1939 

682.9 

52 

3.8 

through  1945 

1940 

1,052.2 

8.0 

5.3 

1941 

1,384.7 

10.4 

6.1 

1942 

1,418.0 

10.5 

5.5 

1943 

1,634.1 

12.0 

5.7 

1944 

2,178.2 

15.7 

7.0 

1945 

3,362.5 

24.0 

11.1 

1946 

5,948.0 

42.1 

21.8 

Na. 

Na. 

Na. 

1947 

6,109.5 

42.4 

22.3 

Na. 

Na. 

Na. 

1948 

5,981.0 

40.8 

21.1 

Na. 

Na. 

Na. 

1949 

6,752.6 

45.3 

23.7 

7,130.6 

47.8 

25.1 

1950 

8,012.5 

52.8 

26.0 

8,626.9 

56.9 

28.0 

1951 

10,558.7 

68.4 

32.0 

11,388.3 

73.8 

34.5 

1952 

12,528.4 

79.8 

86.9 

13,479.2 

85.9 

39.7 

1953 

14,749.6 

92.4 

41.9 

15,743.6 

98.6 

44.7 

Na — not  available 

Source: 

Tables  1  &  2 
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NAJ  EXHIBIT  NO.  1 

,  •  V 

APPENDIX  TABLE  5 


Certificated  Airlines:  Load  Factors  of  Domestic  Trank  Lines, 
First  Class  and  Coach  Operations 
1949- 1953 1 

1949  1950  1951  1952  1953 


Total  domestic  trunk 

59.0 

62.7 

69.6 

671 

64.7 

First  Class 

58.7 

61.2 

69.0 

65.3 

62 2 

Air  coach 

70.6 

74.2 

74.5 

i 

75.5 

722 

American  Airlines 

64.7 

.  69.6 

74.7 

722 

67.7  r 

First  Class 

64l 

69.1 

73.9 

702 

66.8  . 

Air  Coach 

36.5 

79.4 

86.6 

882 

75.4 

TWA 

60.7 

65.7 

76.2 

75.0 

702 

First  Class  ' 

60.1 

64.2 

75.8 

7L8 

66  2 

Air  coach 

74.6 

75.2 

78.2 

*  r 

831 

77 2 

United  Air  lines 

67.9 

69.8 

762 

72 2 

682 

First  Class 

67.9 

68  JS 

^76.4 

71.7 

671 

Air  coach 

— 

83.8 

74^ 

76.4 

782 

Northwest  Airlines 

56.6 

56.7 

65.9 

X65B 

59.7 

First  Class 

53.0 

52.0 

62.7 

68.5 

56 2 

Air  coach 

75.1 

69.6 

78.8 

68.7 

65 2 

National  Airlines 

44.9 

53.7 

63.6 

68  2 

66.7 

First  Class 

44.6 

48.8 

63.0 

68  2 

68.4  . 

Air  coach 

682 

70.4 

66.7 

712 

76  2 

Eastern  Air  Lines 

55.8 

61.7 

64.9 

582 

60 2 

First  Class 

55.1 

58.0 

63.3 

55.6 

56.7 

Air  coach 

72.5 

801 

72.9 

69.4 

71.6 

Capital  Airlines 

50.5 

53.8 

60.7 

57.6 

682 

First  Class 

47:0 

51.3 

-  60.2 

571 

59.0 

Air  coach 

67.6 

62.1 

62.9 

59.7 

57.7 

1  Excludes  territorial. 


Sources:  Based  on  data  published  in  the  Civil  Aeronautics 
Board,  Recurrent  Report  of  Mileage  and  Traffic  Data, 
and  other  data  available  in  the  Bureau  of  Air  Opera- 
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7238  NAJ  EXHIBIT  NO.  1 

APPENDIX  TABLE  6 


First  Class  and  Coach  Load  Factors  on  Specific  Segments 


Load  Factor 

First 

Segment 

Carrier 

Period 

Class 

Coach 

Source 

N.Y.-Chi. 

American 

Mar.  1952 

69.3 

79.1 

Docket  986 

Non-stop 

Sept.  1952 

83.7 

87.3 

AA  111-113 

N.Y.-Chi.1 

American 

Mar.  1952 

69.3 

79.1 

Docket  986 

Sept.  1952 

82.8 

87.3 

AA  111-113 

N.Y.-Chi. 

TWA 

I960* 

62.9 

71.9 

Docket  5132 

Non-Stop 

Jan.-Sept.2 

1951 

75.3 

83.9 

TWA  21-22 

Mar.  1952 

51.4 

60.8 

Docket  986 

Sept.  1952 

68.8 

73.3 

TWA  162 

Mar.  1953 

50.8 

70.4 

Sept.  1953 

55.5 

74.8 

Oct.  1953 

47.9 

61.7 

Chi.-Cal.3 

TWA 

1950 

66.1 

77.9 

Docket  5132 

Jan.-Sept. 

1951 

80.4 

90.6 

TWA  21-22 

N.Y.-Cal.* 

TWA 

1950 

Jan.-Sept. 

66.7 

75.9 

Docket  5132 

1951 

80.0 

86.6 

TWA  21-22 

N.Y.-LA.. 

American 

1950 

74.3 

80.7 

Docket  5132 

1951 

79.0 

86.7 

AA-306 

IQ  1952 

70.8 

88.1 

LJL-S.F. 

United 

Apr.-Dec. 

1950 

68.1 

86.1 

Docket  5132 

Jan.-Sept. 

1951 

71.6 

83.7 

U  1&2 

L.A.-S.F/ 

Western 

July-Dee. 

1949 

49.3 

71.5 

Docket  5132 

1950 

57.0 

78.9 

WAL  2 

1951 

70.6 

79.7 

New  Eng./N.Y./ 

Eastern 

4Q  1949 

53.1 

75.5 

Docket  5132 

NJ.-Fla. 

1950 

63.5 

81.9 

EAL  5 

1951 

68.3 

74.5 

7239 
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Segment 


New  Eng./N.Y./ 

NX-New 

Orleans/Tex. 


Chi-Fla. 


Det-Fla. 


N.Y.-Puerto 


Carrier 


Eastern 


Eastern 


Eastern 


Eastern 


APPENDIX  TABLE  6 
(Continued) 

Load  Factor 
First 

r  Period  Class  Coach 


Source 


4Q  1949 

56.1 

68.3 

Docket  5182 

1950 

72.4 

72.7 

EAL  9 

1951 

76.3 

73.8 

4Q  1949 

49.8 

71.6 

Docket  5182 

1950 

59.8 

80.0 

EAL  4 

1951 

68to 

70.0 

Apr.-Dec.  \\ 

1950 

67.2  \ 

65.5 

Docket  5182 

1951 

61.3  > 

^65.2 

EAL  8 

1951 

33.2 

x 

Docket  5182 
EAL  7  ' 

1  Includes  “N.Y.-Chi.  non-stop”  shown  immediately  above. 

*  Compares  the  N.Y.-Chi  segment  of  the  N.Y.-LJL  coach  route  with  aQ 
N.Y.-Chi.  first-class  non-stop  flights. 

*  Coach  service  to  San  Francisco  was  not  inaugurated  until  Oct  1961. 
Hence,  although,  the  first  class  figures  include  flights  to  San  Francisco,  the 
coach  figures  do  not 

4  Includes  coach  service  of  Western  Air  Lines  of  California. 
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7242  NAJ  EXHIBIT  NO.  4 

APPENDIX  TABLE  8 

Economic  Development  Status  of  U.  S.  Regions  and  Selected  States 


1952 

Population 
per  square 

Region  and  State  mile 

Per 

Capita 

income 

Mfg.prod. 
Workers 
per  1,000 
population 

United  States 

52 

$1,639 

81 

New  England 

150 

1,749 

128 

Middle  Eastern 

307 

1,910 

103 

East  North  Central 

129 

1,844 

116 

West  North  Central 

28 

1,541 

50 

Southeast 

69 

1,131 

60 

West  South  Central 

35 

1,319 

35 

Intermountain 

7 

1,542 

27 

Pacific  Northwest 

19 

1,735 

64 

Pacific  Southwest 

33 

1,998 

68 

Arizona 

8 

1,498 

18 

California 

74 

2,032 

61 

Nevada 

2 

2,250 

11 

Source:  U.  S.  Department  of  Commerce 


f  ^  * 
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APPENDIX  TABLE  9 

'  •  •  ’4  k  \  i  : 

Economic  Development  of  U.  S.  Regions  1939/40*1952 


Percent  Change 

1940  -  52  1939-52 

Total  inc.  Mf g.  Prod.  Con- 

payments  Per  workers  struction *  . 
'  Popu-  to  /  capita  per  1,000  per  capita, 

«  _ •  « • _  _  _  ^  A  A  ’ 


lation  individuals 

income 

POP.  *' 

1939-52 

United  States 

18.3 

236.7 

185.0 

35.7 

$1,459 

New  England 

12.3 

171.6 

141.6 

'  14.2 

1,186  > 

Middle  Eastern 

13.8 

182J. 

147.1 

30.4 

1^55 

East  North  Central 

18.7 

2392 

187.7 

40.7 

1,376 

West  North  Central 

4.9 

247.1 

225.8 

80.6 

;  1,446 

Southeast 

15.9 

294.5 

243.8 

32.1 

1,286 

West  South  Central 

14.9 

314.4 

256.6 

76.5 

1,684  - 

Intermountain 

262 

’  285.8 

207 & 

58.3 

1,942  - 

Pacific  Northwest 

39.0 

312.4 

197.1 

422 

2,107 

Pacific  Southwest 

67.6 

318.5 

168.8 

53.1 

2201 

♦New  construction  activity  1939-52,  divided  by  1952  population. 


Source:  U.  S.  Department  of  Commerce. 
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PROJECTED  STATEMENT  OF  REVENUES  AND  COST 
AT  A  60%  LOAD  FACTOR 

OPERATING  REVENUES 


Transportation : 

Passenger  Fares 
Excess  Baggage  Income* 

TOTAL  OPERATING  REVENUE 

OPERATING  EXPENSES 
Aircraft  Operating  Expenses: 

Direct  Flying  Operations 
Direct  Maintenance — 

Flight  Equipment 
Depreciation — Flight  Equipment 

Total  Aircraft  Operating  Expenses 

GROUND  &  INDIRECT  EXPENSES 
Ground  Operations 
Ground  &  Indirect  Maint. 

Passenger  Services 
Traffic  and  Sales 
Advertising  &  Publicity 
General  &  Administrative 

Depreciation — Ground  Equipment 
TOTAL  GROUND  &  INDIRECT 
EXPENSES 

TOTAL  OPERATING  EXPENSES 
NET  OPERATING  INCOME 

OTHER  EXPENSES 
Interest  Cost 
Route  Development 

TOTAL  OTHER  EXPENSES 
NET  INCOME  BEFORE  PROVISION 
FOR  FEDERAL  INCOME  TAXES 


8384,185.60 

68,40833 

8,952,593.83 


2,773,686.04 

1,036,87830 

784,285.60 

4,594,849.94 


384,324.62 

571,08531 

63036732 

898,98037 

355,367.42 

544,017.44 


44,852.41 


3,428385.49 

8,023335.43 

929.358.40 

18,750.00 

12,000,00 

30,750.00 

898.608.40 


1953  Actual  Equal  to  .77%  of  Fare  Income. 
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NJLJ.  Exhibit  No.  2  Pa ge  8  of  8 
REVENUE  ESTIMATE 


Segment 

O  AD 
Mar.  1-14, 

Passenger 
Direct  Miles 

Route 

Passenger 

Miles 

DC-4  Routes 

1953 

Miles 

Direct 

Miles 

(Route) 

CHI-MKC 

2146 

384 

823680 

384 

823680 

CHI-DEN 

443 

882 

390726 

942 

417306 

CHI-DEN 

442 

882 

389844 

882 

889844 

MKC-DEN 

459 

668 

256122 

558 

256122 

DEN-BUR 

1224 

849 

1039176 

1101 

1347624 

DEN-SFO 

1089 

956 

1041084 

1101 

1198989 

MKC-BUR 

638 

1368 

872784 

1659 

1058442 

MKC-SFO  . 

396 

1507 

696772 

1659 

656964 

TOTAL  6886 

• 

Average  Hop 
%  of  Difference 

5410188 

791.43 

.879855 

899.50 

6148971 

• 

PROPOSED  ROUTES  DC-4 

MILES  PASSENGERS 

SFO-DEN-CHI 

1983 

BUR-DEN-MKC-CHI 

2043 

• 

CHI-MKC-DEN-BUR 

2043 

CHI-DEN-SFO 

1983 

TOTAL  ROUTE  MILES 

8052 

ADJUSTMENT  FOR  DIRECT  MILES 
CHARGED  TO  ROUTE  MILES 

• 

FLOWN 

.879855 

Route  Miles  After  Adjustment  for 

Circuity 

7084.6 

#  Passengers  per  Plane 

80 

• 

Passenger  Revenue  Miles  Per  Day 

DC-4 

#  Passengers  DC-4  per  Day 

566768 

(666,768  +  791.43) 

DC-6B  Through  Passengers — 

716 

4  Flights  per  Day 

CHI-SFO-CHI  (102x1856x2) 

378624 

204 

CHI-BUR-CHI  (102x1751x2) 

357204 

204 

TOTAL  1,302596 

1124 

Rate 

.03 

2.00 

39,077.88 

2248.00 

Less :  Adjustment  for  %  Fares  on 

. 

1%  of 

19529 

Passengers 

38282.49 

TOTAL  ONE  DAY 

$ 

41430.49 

FARE  INCOME  AT  100%  LOAD  FACTOR  $14,806,976.00 


(Eat  360  Flights  per  Year) 

FARE  INCOME  AT  60%  LOAD  FACTOR  $  8,884,186.60 
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WESTBOUND 

FLIGHTS 

POINTS  SERVICED 

#101 

#102 

#103 

#104 

DC-6B 

DC-6B 

DC-4 

DC-4 

CST.  Dep.  Chicago 

0900 

1000 

0800 

1200 

CST.  Ar.  Kansas  City 

1030 

CST.  Dep.  Kansas  City 

1100 

MST.  Ar.  Denver 

1325 

1615 

MST.  Dep.  Denver 

1355 

1645 

PST.  Ar.  Burbank 

PST.  Ar.  San  Francisco 

1440 

1510 

2000 

2245 

Flying  Time 

7:40 

7:10 

13:00 

12:15 

TOTAL  DC-6B  TIME 

14:50 

TOTAL  DC-4  TIME 

25.15 

EASTBOUND  FLIGHTS 

POINTS  SERVICED 

#201 

#202 

#203 

#204 

DC-6B 

DC6B 

DC-4 

DC-4 

PST.  Dep.  Burbank 

PST.  Dep.  San  Francisco 

2200 

2330 

0730 

0830 

MST.  Ar.  Denver 

1435 

1535 

MST.  Dep.  Denver 

1505 

1605 

CST.  Ar.  Kansas  City 

1955 

CST.  Dep.  Kansas  City 

2025 

CST.  Ar.  Chicago 

0630 

0740 

2010 

2230 

Flying  Time 

6:30 

6:10 

10:10 

11:00 

TOTAL  DC-6B  TIME  12:40 


TOTAL  DC-4  TIME  21.10 


I 
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7266  NAJ  EXHIBIT  NO.  3 

Page  4 


NORTH  AMERICAN  AIRLINES  GROUP 
CONSOLIDATED  STATEMENT  OF  PROFIT  AND  LOSS 
FOR  THE  TWELVE  MONTH  PERIOD  ENDED 
DECEMBER  31,  1953 


INCOME: 


Passenger  Revenue 
Excess  Baggage  Income 
Commission  Income 
Income  from  Charter  Flights 
Incidental  Revenue 


9,872,186.44 

76,089.89 

29,614.60 

23,034.59 

16,671.92 


TOTAL  REVENUE 


10,017,497.44 


EXPENSES: 

Flying  Operations 
Direct  Maintenance 
Depreciation 
Ground  Operations 
Ground  and  Indirect  Maintenance 
Passenger  Service 
Traffic  and  Sales 
Advertising  and  Publicity 
General  and  Administrative 
Depreciation — Ground  Property  & 
Equipment 


2^45,127.57 
1,654,608.66 
789,395.19 
296,821.61 
20,433.71 
638,636.13 
1,675,862.54 
893,797.84  • 

702,170.29 

44,352.41 


TOTAL  EXPENSES  8,961,205.85 

NET  PROFIT  1,056,291.59 
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7320  NAJ  EXHIBIT  NO.  6 

Page  1  of  4 

QUALIFICATIONS  AND  PERSONAL 
HISTORY  OF  OFFICERS 

7321  Personal  History — Stanley  D.  Weiss 

Bom  June  8,  1910,  Gotebo,  Oklahoma.  Education:  high 
school  at  Oklahoma;  Columbia  University,  1932.  Learned 
to  fly  1937;  served  as  command  pilot  from  1937  to  1943; 
entered  the  Air  Transport  Command  and  flew  64  mis¬ 
sions  over  the  hump.  .Later  became  pilot  instructor  in 
DC-4  and  B-24  at  Homestead  Air  Force  Base,  Florida. 
Formed  and  Co-owner  of  Standard  Airlines,  Inc.,  one  of 
the  first  post  war  non-scheduled  airlines.  Standard  owned 
and  operated  7  DC-3’s.  Partner  of  Standard  Airmotive 
Company,  successor  of  Standard  Airlines,  operating  large 
aircraft  maintenance  and  overhaul  shop  and  doing  sub¬ 
contract  .work  for  major  aircraft  manufacturers  at  Long 
Beach,  California.  President  of  Independent  Air  Car¬ 
riers  Association  in  1948.  At  present,  Secretary-Treas¬ 
urer,  North  American  Aircoach  Systems,  Inc. 

Personal  History — R.  R.  Hart 

Bom  August  25,  1914,  Maple  City,  Kansas.  Education: 
high  school,  Chico,  California;  La  Salle  Extension  Uni¬ 
versity,  2  years,  industrial  engineering.  1934-1937,  Red 
River  Lumber  Company,  State  Lumber  Inspector.  Em¬ 
ployed  by  Douglas  Aircraft  Company  in  1937  as  assem¬ 
bler.  Three  months  later,  transferred  to  development 
work  on  B-19;  followed  that  through  accelerator  service 
test  at  March  Field  and  Wright  Field  at  Dayton.  Re¬ 
turned  to  Douglas  in  service  and  repair  on  C-54, 

7322  DB-7,s  and  A-26’s.  Represented  Douglas  Aircraft 
at  Wright-Patterson  in  accelerator  service  test 

unit  on  these  aircraft.  Later,  he  had  charge  of  develop- 
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ment  crews  on  the  C-124,s.  Transferred  to  service  and 
modification  on  all  military  type  aircraft  as  senior  lead 
man.  President  of  Viking  Airlines,  one  of  the  first  non- 
scheduled  airlines  formed  after  World  War  II.  Viking 
owned  and  operated  9  DC-3  aircraft  and  also  operated 
its  own  approved  fully  equipped  maintenance  shop. 
Viking  grew  to  one  of  the  largest  non-scheduled  opera¬ 
tors  in  the  United  States.  President  of  the  Independent 
Aircoach  Transport  Association  in  1948.  1950-1952,  asso¬ 
ciated  with  North  American  Airlines  Agency,  Inc.  and 
Twentieth  Century  Aircraft  Company  in  executive  ca¬ 
pacity. 

Personal  History — James  Fischgrwnd 

Bora  in  Wilmerding,  Pennsylvania,  November  29,  1915. 
University  of  California  at  Los  Angeles,  A.B.  degree 
1935;  University  of  Southern  California  School  of  Law, 
L.L.B.  1938.  Member  of  Bar,  State  of  California,  1938, 
counsel  to  Security  and  Exchange  Commission,  Washing¬ 
ton,  D.  C.  1939-1941.  U.  S.  Navy,  Lt  Commander,  USNR 
1942-1945;  Commanding  Officer  of  the  destroyer  Escort, 
Pacific  Operations.  After  World  War  II  formed  and  co- 
owner  of  Standard  Airlines,  Inc.  Standard  was  one  of 
the  first  non-scheduled  airlines  formed  after  World  War 
II  and  was  the  first  substantial  operation  engaged 
7323  in  aircoach  service.  From  1946-1950,  Standard 
grew  to  one  of  the  largest  non-scheduled  airlines 
and  did  so  as  an  exclusively  aircoach  airline.  Standard 
owned  and  operated  7  DC-3’s.  Partner  in  successor  to 
Standard  Airlines,  Standard  Airmotive  Company,  which 
has  a  large  aircraft  maintenance  and  overhaul  shop  at 
Long  Beach,  California  and  also  does  subcontract  work 
for  major  aircraft  manufacturers.  In  1949,  President  of 
Independent  Air  Carriers  Association,  original  associa¬ 
tion  of  non-scheduled  airlines.  1950  to  date,  Vice-Presi¬ 
dent,  North  American  Aircoach  System,  Inc. 
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•  Personal  History — Jack  B.  Leurvn 

Born  June  7,  1912,  Ridgewater,  South  Dakota.  Gradu¬ 
ate  Mechanical  Engineer,  University  of  Arizona.  Assigned 
to  Army  Air  Force  Technical  Training  Command  1941- 
1945.  Organizer  and  Director,  Viking  Airlines,  1945-1949. 
Viking  was  one  of  the  first  non-scheduled  airlines  formed 
after  World  War  II.  It  owned  tand  operated  9  DC-3  air¬ 
craft  and  also  operated  its  own  approved,  fully  equipped 
maintenance  shop.  Viking  grew  to  one  of  the  largest  non- 
scheduled  operators  in  the  United  States.  Organizer  and 
President,  North  American  Aircoach  System,  Inc.,  1950- 
1952. 

7324  NAJ  EXHIBIT  NO.  7 

Page  1  of  10 

AFFIDAVITS  OF  CITIZENSHIP 


•  •  •  • 

7354  NAJ  EXHIBIT  NO.  11 

TRAFFIC  ON  THE  DENVER  ROUTE  AND  THE 
IMPACT  OF  THE  NORTH  AMERICAN  PROPOSAL 

NAJ  Exhibit  No.  1  fully  analyzes  economic  conditions 
in  the  communities  along  the  Denver  Route  (pp.  102  and 
ff.)  and,  on  the  basis  of  this  analysis,  develops  a  pro¬ 
jection  of  the  prospective  traffic  trend  on  the  Route  (pp. 
128  and  ff.).  However,  in  view  of  the  fact  that  adequate 
information  on  past  traffic  was  unavailable  until  principal 
exhibits  in  this  proceeding  had  been  exchanged,  it  left 
1  to  the  present  supplementary  exhibit  the  presentation  of 
a  projection  of  traffic  on  the  Denver  Route  and  the  com¬ 
parison  with  such  a  projection  of  the  volume  of  service 
proposed  by  North  American.  (NAJ  Exhibit  No.  1,  p. 
137.) 

This  supplementary  exhibit  will  (a)  provide  an  esti¬ 
mate  of  1953  traffic  flow  on  the  Denver  Route  based  on 
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the  data  now  available  from  principal  exhibits  of  the 
carriers  serving  this  Route  or  parts  of  it,  (b)  develop 
a  projection  of  future  traffic  on  the  Route  as  a  whole, 
(c)  compare  the  volume  of  service  proposed  by  North 
American  with  prospective  total  Route  traffic  and  analyze 
the  prospective  impact  of  the  proposed  service  on  the 
business  of  other  carriers  on  this  Route  and  its  segments. 

7.  Traffic  on  flue  Denver  Route  in  1953 

1.  Traffic  in  March  and  September 

Appendix  Tables  1  and  2  show  the  volume  of  passenger 
traffic  in  March  and  September  1953  on  all  non-stop 
flights  between  any  two  of  the  five  cities  on  the  Denver 
Route  which  North  American  proposes  to  serve  (Chicago, 
Kansas  City,  Denver,  Los  Angeles  and  San  Francisco). 

Table  1  shows  a  total  of  169.0  million  passenger 
7355  miles  for  March  including  62.6  million  passenger 
miles  in  coach  service  and  106.4  million  passenger 
miles  in  first  class.  Table  2  shows  a  total  of  238.0  mil¬ 
lion  passenger  miles  for  September,  including  123.4 
million  passenger  miles  in  coach  service  and  114.6  mil¬ 
lion  passenger  miles  in  first  class. 

These  figures,  however,  do  not  represent  the  full 
traffic  flow  on  the  Route,  since  they  exclude  all  traffic 
carried  on  flights  making  intermediate  stops  at  points 
other  than  the  five  cities  North  American  proposes  to 
serve.  Local  traffic  to  and  from  such  intermediate  points 
cannot  be  properly  included  here,  since  North  American 
does  not  propose  to  handle  such  traffic.  However,  the 
flights  stopping  at  these  intermediate  points,  no  doubt, 
also  carried  some  through-passengers  traveling  between 
two  of  the  five  cities.  The  exact  volume  of  this  traffic 
cannot  be  computed,  since  the  data  submitted  in  response 

to  Bureau  Counsel’s  request  fail  to  include  the  numbers 
of  passengers  enplaned  and  deplaned  at  each  station. 


224 


(Tr.  7356) 

Therefore,  it  is  necessary  to  estimate  the  volume  of 
traffic  between  any  two  of  the  five  cities  carried  on  flights 
with  intermediate  stops. 

In  preparing  this  estimate,  it  has  been  assumed  that  on 
flights  with  one  intermediate  stop  the  number  of  through- 
passengers  (i.e.,  passengers  between  two  of  the  five  cities) 
is  equal  to  one-third  the  number  of  passengers  on  the 
subsegment  showing  the  smaller  number  of  passengers. 
To  illustrate,  flights  between  Chicago  and  Denver  with 
an  intermediate  stop  at  Omaha  carried  in  March  10,246 
passengers  between  Chicago  and  Omaha  and  9,536  pas¬ 
sengers  between  Omaha  and  Denver;  therefore,  it  has 
been  assumed  that  the  number  of  passengers  traveling 
between  Chicago  and  Denver  on  these  flights  was 
7356  equal  to  one-third  of  the  passengers  between 
Omaha  and  Denver,  or  3,179.  In  regard  to  flights 
with  two  intermediate  stops,  it  has  been  assumed  that 
the  number  of  through-passengers  was  equal  to  one- 
fourth  the  smallest  number  of  passengers  carried  on  any 
of  the  three  subsegments.  Flights  with  more  than  two 
intermediate  stops  have  been  disregarded.  While  it  is 
likely  that  these  flights  carried  some  through-passengers, 
thedr  number  probably  was  small  and  may  be  considered 
an  additional  safety  margin  for  the  estimate  of  through- 

passengers  on  flights  with  only  one  or  two  intermediate 
stops.  This  estimate  is  likely  to  understate  the  number 
of  through-passengers  in  any  event,  since  the  assumptions 
made  are  very  conservative.  This  may  be  illustrated  by 
the  figures  shown  on  page  23  of  the  Exhibit  of  the  Utah 
State  Aeronautics  Commission  et  al.  These  figures  indi¬ 
cate  that  at  Salt  Lake  City,  which  is  one  of  the  two 
most  important  intermediate  stops  here  under  considera¬ 
tion,  through-passengers  in  1953  numbered  48%  of  all 
arriving  passengers  and  47%  of  all  departing  passen¬ 
gers.  It  is  a  safe  assumption  that  these  percentages  were 
higher  for  flights  on  which  Salt  Lake  City  was  the  only 
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intermediate  stop  and  perhaps  also  when  it  was  one  of 
•two.  Nevertheless,  smaller  percentages  have  been  as¬ 
sumed  here  so  as  to  assure  a  conservative  estimate. 

Appendix  Tables  3  and  4  show  the  numbers  of  pas¬ 
sengers  carried  on  flights  with  one  and  two  intermediate 
stops  and  the  number  of  through-passengers  estimated 
by  the  method  discussed  above.  The  tables  show  that 
these  through-passengers  account  for  a  total  traffic  of  6.8 
million  passenger  miles  in  March  1953  and  7.0  million 
passenger  miles  in  September  1953,  including  0.6  and  1.7 
million  coach  passenger  miles,  respectively.  If  these  fig¬ 
ures  are  combined  with  the  previously  given  totals  of 
passengers  on  non-stop  flights  between  any  two 
7357  of  the  five  cities,  the  following  estimates  of  traffic 
on  the  Denver  Route  are  obtained. 

Million  Passenger  Miles 
March  1958  September  1953 

Coach  63.2  125.1 

First  Class  112.6  119.9 

Total  175.8  246.0 

2.  Estimate  of  Total  1953  Traffic  on  the i  Denver  Route 

The  traffic  figures  derived  from  carriers’  exhibits  show 
a  sharp  rise  from  March  to  September  1953.  Some  rise 
is  to  be  expected  for  seasonal  reasons.  Seasonally,  March 
traffic  is  below  the  annual  average,  while  September 
traffic  is  above.  The  average  of  March  and  September 
is  a  reasonable  approximation  of  the  average  for  the 
year,  as  far  as  merely  seasonal  changes  are  concerned. 

The  40%  increase  from  March  to  September  1953, 
however,  is  more  than  a  seasonal  rise.  In  part,  it  repre¬ 
sents  the  development  of  new  air  traffic  which  probably 
accounts  for  almost  half  of  the  70  million  passenger 
miles  added  between  March  and  September  1953.  The 
annual  traffic  level  represented  by  the  March  figure  with 
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proper  seasonal  adjustment  is  approximately  2.3  billion 
passenger  miles,  while  the  September  figure  indicates 

a  level  of  about  2.7  billion  passenger  miles.  The  level 
most  representative  for  1953  as  a  whole,  nevertheless, 
is  the  average  of  March  and  September.  Thus,  the  annual 
traffic  volume  indicated  for  1953  is  twelve  times  that  aver¬ 
age,  i.e.,  2524.8  million  revenue  passenger  miles,  including 
1129.8  million  revenue  passenger  miles  in  coach  service 
and  1395.0  million  passenger  miles  in  first  class. 

7358  II.  Prospective  Traffic  on  the  Denver  Route 

The  analysis  of  the  traffic  outlook  on  the  Denver 
Route  made  in  NAJ  Exhibit  No.  1  leads  to  a  trend  pro¬ 
jection  (p.  136  as  follows) : 

1953  1955  1960  1975 

100  120.4  196.8  432.0 

By  applying  this  trend  to  the  1953  traffic  volume  com¬ 
puted  above  the  following  projection  of  Denver  Route 
traffic  is  obtained: 

Million  Passenger  Miles 
1953  1955  1960  1975 

2,525  3,040  4,969  10,908 

III.  The  Competitive  Impact  of  North  American's  Pro¬ 
posed  Service 

1.  The  Route  as  a  Whole 

As  shown  in  NAJ  Exhibit  No.  4  and  on  Tables  1  and  2 
of  the  present  exhibit,  North  American’s  service  ac¬ 
counted  for  8,262,000  and  7,434,000  revenue  passenger 
miles  on  this  route  in  March  and  September  1953,  re¬ 
spectively.  This  is  the  equivalent  of  94,176,000  revenue 
passenger  miles  a  year. 
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North  American’s  service  as  proposed  in  this  proceed¬ 
ing  and  shown  in  NAJ  Exhibit  No.  2,  (pages  3  and  8) 
would  provide  39,696,000  seat  miles  per  month  as  fol¬ 
lows: 

7359 


Rev.  Pass. 

Segment  No.  of  Seats  Avail.  Seat  Miles  at  70% 


Segment 

Mileage 

In  Plane 

Miles  (000)* 

Load  (000) 

Chi.-LAX 

1,751 

102 

10,716 

7,501 

Chi.-SFo. 

1,856 

102 

11,359 

7,951 

Chi.-MKC 

405 

80 

1,944 

1,361 

MKC-Den. 

552 

80 

2,650 

1,855 

Den.-Chi. 

909 

80 

4,363 

3,054 

Den.-LAX 

849 

80 

4,075 

2,853 

Den.-SFo. 

956 

80 

4,589 

3,212 

All  Segments 

mmmm 

39,696 

27,787 

*  Assumes  30  day  month,  1  trip  per  day  in  each  direction. 


At  a  load  factor  of  70%,  this  service  would  account 
for  27,787,000  revenue  passenger  miles  a  month,  or  333 
million  revenue  passenger  miles  per  year.  This  is  11% 
of  the  estimated  total  route  traffic  in  1955.  If  it  is  as¬ 
sumed  that  North  American  will  reach  this  level  of 
service  in  1955  and  will  subsequently  maintain  the  same 
share  in  total  traffic  on  the  Route,  the  following  picture 
of  the  competitive  impact  of  North  American’s  proposed 
service  emerges  : 


Million  Revenue  Passenger  Miles 


1953 

1955 

1960 

Total  traffic 

2,525 

3,040 

4,969 

North  American 

94 

333 

547 

Other  carriers 

2,431 

2,707 

4,422 

%  of  ’53 

100 

111.4 

181.9 

1975 

10,908 

1,200 

9,708 

399.3 


Thus,  the  traffic  of  other  carriers  may  under  this  pro¬ 
posal  be  expected  to  increase  11.4%  from  1953  to  1955, 
about  82%  from  1953  to  1960,  and  about  300%  from  1953 
to  1975.  The  implied  average  rate  of  growth  in  the  traffic 
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of  other  carriers  is  10.3%  per  year  from  1955  to 

7360  to  1960,  and  5.4%  per  year  from  1960  to  1975. 

Of  course,  North  American’s  load  factor  in  1955 
may  be  higher  or  lower  than  70%  and  its  share  of  the 
market  may  rise  or  decline  in  subsequent  years.  That 

will  depend  on  the  efforts  made  by  North  American  and 
by  its  competitors.  Keen  competition,  however,  would 
not  merely  shift  traffic  from  one  carrier  to  another  but 
would  also  accelerate  the  development  of  new  traffic, 
while  severe  limitation  of  competitive  effort  would  slow 
down  the  growth  of  the  market.  Therefore,  both  the  rate 
of  traffic  development  and  the  share  of  individual  car¬ 
riers  may  not  precisely  conform  to  the  projection  devel¬ 
oped  above.  But  there  is  no  reason  to  assume  that  other 
carriers  would  completely  fail  in  their  response  to  North 
American’s  competition  and  that  the  actual  distribution 
of  traffic  between  North  American  and  other  carriers 
would  be  far  off  from  the  projection. 

2.  The  Segments  of  the  Route 

Appendix  Table  5  shows  for  each  of  the  segments  in¬ 
cluded  in  North  American’s  proposal  a  computation  simi¬ 
lar  to  the  projection  of  competitive  impact  made  above 
for  the  Route  as  a  whole.  It  must  be  recognized,  how¬ 
ever,  that  assumptions  which  can  be  safely  made  for  the 
Route  as  a  whole  cannot  be  applied  with  equal  confidence 
to  each  individual  segment.  Prospective  (growth  of  as 
large  a  portion  of  national  traffic  as  is  represented  by 
the  Denver  Route  as  a  whole  can  be  estimated  on  the 
basis  of  a  national  traffic  projection  together  with  an 
analysis  of  the  special  growth  factors  at  work  in  the 
geographic  area  concerned.  Growth  of  traffic  on  indi¬ 
vidual  segments,  however,  is  subject  to  a  greater  variety 
of  particular  conditions.  Also,  North  American’s 

7361  1955  load  factor  on  an  individual  segment  is  more 
likely  to  deviate  from  a  70%  average,  and  its 
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share  of  traffic  in  subsequent  years  is  more  likely  to 
change  on  an  individual  segment  than  on  the  Route  as 
a  whole.  Consequently,  the  figures  shown  in  Table  5 
cannot  be  regarded  as  a  true  picture  of  the  prospective 
impact  of  North  American’s  proposal  but  merely  as  a 
starting  point  for  an  appraisal  of  the  outlook  on  each 
segment. 

Chicago-Los  Angeles.  This  is  the  one  segment  where 
no  specific  conditions  seem  to  indicate  an  outlook  sig¬ 
nificantly  different  from  that  shown  by  the  data  in  Table 
5.  It  may,  therefore,  be  assumed  that  North  American’s 
proposal  would  absorb  approximately  7%  of  the  traffic 
between  these  two  cities  in  1955.  This  would  not  involve 
any  diversion  of  existing  traffic  and  only  a  modest  par¬ 
ticipation  in  future  growth. 

Chicago-San  Francisco.  Non-stop  traffic  between  these 
two  cities  increased  85%  from  March  to  September  1953 
in  response  to  the  resumption  of  coach  service  in  April 
1953.  It  seems  unlikely  that  this  response  had  run  its 
full  course  in  September  and  the  average  of  March  and 
September  certainly  understates  the  current  level  of 
traffic.  Since  it  is  used  as  the  basis  for  projection  of 
total  traffic  in  future  years,  the  prospective  traffic  also 
is  understated.  Therefore,  North  American’s  proposed 
service  is  likely  to  absorb  a  smaller  share  of  total  1955 
traffic  and  of  future  growth  than  the  16.8%  indicated  by 
the  figures  in  Table  5.  No  diversion  of  existing  traffic 
need  be  expected  in  any  event 

Chicago -Kars  as  City.  North  American’s  actual  service 
in  1953  exceeded  70%  of  the  seat  miles  available  under 
the  present  proposal.  Its  share  in  1955  traffic  and 
7362  its  participation  in  future  growth,  therefore,  is  apt 
to  be  similar  to  its  share  in  1953  traffic  and  no 
diversion  either  of  present  or  future  traffic  is  involved. 
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Chicago-Denver.  Here  again  the  change  in  traffic  from 
March  to  September  1953  indicates  the  presence  of  special 
conditions,  especially  in  coach  traffic.  While  coach  traffic 
on  the  Route  as  a  whole  virtually  doubled  from  March 
to  September,  non-stop  coach  traffic  on  this  segment 
showed  a  slight  decline.  This  decline  in  traffic,  however, 
was  accompanied  by  an  increase  in  the  average  load 
factor  from  71.7%  to  91.2%  as  available  capacity  was 
reduced  by  24%.  With  the  load  factor  averaging  over 
91%  for  a  whole  month,  it  can  safely  be  concluded  that 
a  good  many  potential  coach  passengers  had  to  be  turned 
away.  Therefore,  a  projection  based  on  the  traffic  car¬ 
ried  in  1953  substantially  understates  the  potential  of 
this  market.  Consequently,  North  American’s  share  in 
1955  traffic  and  its  participation  in  future  growth  may 
be  expected  to  be  less  than  the  12.5%  indicated  by  Table 
5 — unless,  of  course,  United  continues  to  provide  less 
coach  service  than  the  market  potential  would  justify. 

Kansas  City-Denver.  This  segment  would,  according 
to  Table  5,  experience  a  very  sharp  impact  from  the  pro¬ 
posed  new  service,  with  North  American  attaining  over 
80%  of  the  traffic  in  1955.  There  are,  however,  two  spe¬ 
cial  factors  which  are  bound  to  lead  to  a  much  larger 
traffic  growth  and  consequently  to  a  much  smaller  com¬ 
petitive  impact. 

First,  this  segment  does  not  yet  have  any  coach  service 
at  all  and  the  computation  in  Table  5  is  based  on  first 
class  only,  although  North  American  proposes  coach 
service.  How  the  introduction  of  coach  service  can  in¬ 
crease  traffic  is  vividly  shown  by  the  1953  experi- 
7363  ence  between  Chicago  and  San  Francisco  where 
the  improvement  in  coach  service  developed  a  large 
amount  of  new  traffic.  Non-stop  coach  flights  resumed  in 
April  carried  already  in  September  two-thirds  as  many 
passengers  as  first  class.  If  North  American’s  coach  serv¬ 
ice  in  1955  amounted  to  two-thirds  of  the  projected  first 
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class  traffic,  i.e.,  to  about  19  million  revenue  passenger 
miles,  it  would  provide  a  load  factor  of  almost  60% 
without  any  diversion. 

Secondly,  North  American  expects  to  serve  over  this 
segment  some  through  traffic  between  Kansas  City  and 
the  West  Coast.  Traffic  actually  carried  by  North  Amer¬ 
ican  in  1953  between  Kansas  City  and  Los  Angeles,  was 
about  as  large  as  the  capacity  available  on  this  segment 
under  the  present  proposal.  Whatever  portion  of  this 
traffic  North  American  may  be  able  to  retain  and  what¬ 
ever  amount  of  Kansas  City-San  Francisco  traffic  it  may 
develop,  will  add  to  the  volume  between  Kansas  City 
and  Denver.  Therefore,  Kansas  City  West  Coast  traffic 
as  a  whole  is  analyzed  at  the  end  of  this  section. 

The  combined  effect  of  new  volume  developed  by  coach 
service  and  through  traffic  between  Kansas  City  and  the 
West  Coast  is  difficult  to  estimate.  However,  it  probably 
will  be  sufficient  to  minimize  diversion. 

Denver-Los  Angeles.  On  this  segment  likewise  the  im¬ 
pact  of  some  43%  indicated  by  Table  5  cannot  be  re¬ 
garded  as  a  realistic  prospect  and  for  the  same  reasons. 
If  the  establishment  of  coach  traffic  should  add  two- 
thirds  of  first  class  volume  in  1955,  as  it  did  in  Septem¬ 
ber  1953  between  Chicago  and  San  Francisco,  that 
7364  alone  would  require  slightly  more  capacity  on  this 
segment  than  North  American  is  proposing.  Also, 
whatever  proportion  of  its  1953  Kansas  City-Los  Angeles 
traffic  North  American  might  retain  in  1955  after  intro¬ 
ducing  the  intermediate  stop  at  Denver  would  absorb  a 
similar  proportion  of  its  proposed  service  bn  this  seg¬ 
ment.  Thus,  North  American’s  proposal  does  not  depend 
nearly  as  much  on  diversion  as  Table  5  would  indicate 
but  rather  on  development  of  new  traffic  through  intro¬ 
duction  of  coach  and  handling  of  some  Kansas  City-Los 
Angeles  traffic  via  Denver. 
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Denver-San  Francisco.  On  this  segment,  the  32%  par¬ 
ticipation  of  North  American  :n  total  1955  traffic  indi¬ 
cated  in  Table  5  also  is  unlikely  to  materialize  for  rea¬ 
sons  similar  to,  if  not  identical  with  those  applying  to 

the  two  preceding  segments. 

Coach  service  has  been  offered  between  Denver  and 
San  Francisco.  But  in  September  1953  only  four  non¬ 
stop  trips  were  made  in  each  direction  and  this  elimina¬ 
tion  of  service  resulted  in  a  slight  decline  in  total  traffic 
from  March  to  September  when  traffic  on  almost  every 
other  segment  of  the  Route  was  rising  very  sharply. 
True,  the  newly  inaugurated  non-stop  coach  service  be¬ 
tween  Chicago  and  San  Francisco  may  have  carried  a 
significant  proportion  of  the  traffic  previously  served 
over  this  segment;  but  it  did  not  provide  any  service 
between  Denver  and  San  Francisco.  There  was  also  a 
new  coach  flight  with  an  intermediate  stop  at  Salt  Lake 
City  and  it  may  have  carried  more  Denver  passengers 
than  the  conservative  estimate  made  in  Table  4  and  in¬ 
cluded  in  the  1953  traffic  used  for  the  computation  in 
Table  5.  In  any  event,  the  most  recent  schedule  for  May 
1954  shows  two  coach  flights  in  each  direction  between 
Denver  and  San  Francisco,  one  non-stop  and  a 
7365  much  slower  one  via  Salt  Lake  City — but  all  foar 
flights  are  transcontinental  and  stop  at  Denver  at 
the  most  inconvenient  hours  of  the  night.  Thus,  coach 
service  on  this  segment,  while  not  entirely  absent,  is 
merely  nominal. 

Conveniently  scheduled  coach  service  certainly  would 
develop  a  substantial  volume  of  additional  traffic,  al¬ 
though  the  schedule  complexities  just  discussed  make  it 
difficult  to  estimate  just  what  that  volume  would  be. 
Moreover,  part  of  North  American’s  proposed  capacity 
on  this  segment  would  presumably  be  taken  up  by  traffic 
between  Kansas  City  and  San  Francisco  for  which  no 
allowance  is  made  in  Table  5.  No  substantial  problem 
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of  diversion,  therefore,  is  likely  to  arise  from  the  pro¬ 
posed  service. 

Kansas  City-West  Coast.  Since  the  impact  of  North 
American’s  proposal  on  each  of  the  last  three  segments 
is  modified  by  whatever  traffic  North  American  will  con¬ 
tinue  to  carry  between  Kansas  City  and  the  West  Coast, 
it  is  useful  to  look  at  this  market  as  an  entity  including 
both  non-stop  flights  and  flights  via  Denver,  i.e.,  includ¬ 
ing  the  five  segments  Kansas  City-Los  Angeles,  Kansas 
City-San  Francisco,  Kansas  City-Denver,  Denver-Los 
Angeles  and  Denver-San  Francisco,  but  exluding  any 
flights  with  additional  intermediate  stops.  A  computation 
for  this  market  according  to  the  methods  used  in  ITable  5 
yields  the  following  result 

Million  Revenue  Passenger  Miles 


1953 

1955 

1960 

1975 

Total  Traffic 

547 

659 

1076 

2363 

North  American 

94 

95 

155 

827 

Other  Carriers 

453 

564 

921 

2036 

Other  Carriers  in  %  of  ’53 

100 

124 

203 

429 

North  American’s  share  in  1955  and  after:  14.4% 

7366  For  this  market  as  a  whole,  this  is  a  somewhat 
more  realistic  picture  than  can  be  obtained,  from 
looking  only  at  the  three  Denver  segments  in  Table  5. 
It  must  be  noted,  however,  that  this  computation  still 
fails  to  take  account  of  the  fact  that  the  Denver  seg¬ 
ments  as  yet  have  no,  or  virtually  no  coach  service.  Yet, 
as  a  potential  market  for  coach  traffic,  Denver  surely 
must  rank  well  above  rather  than  below  the  average. 
If  that  potential  were  opened  up  for  development  by  a 
carrier  specializing  in  coach  traffic  and  willing  to  serve 
it  at  3  cents  a  mile  plus  $2  a  ticket,  the  stimulation  of 
new  traffic  is  likely  to  dwarf  any  problem  of  diversion.  * 
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1/  Coach  flight 

y  Estimated  for  one-s  top  flights  at  one -third  of  the  passengers  oa  the  subsegment  with  the  fewest  passengers; 

estimated  for  two-stop  flights  at  one-quarter  of  the  passengers  on  the  subeegmsnt  with  the  fewest  passengers 

Souroes:  CAB  Docket  No.  1841.  U-6  andU-7,  and  TWA  125. 
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7371 

CTVJL  AERONAUTICS  BOARD 
fiouMRo.  1841 


TABLE  6 


KAJ  EXHIBIT  WO.  11 
P^elSof  16 


COMPARISON  OP  NORTH  AMERICAN’S  PROPOSED  SERVICE 
WITH  PROJECTED  TRAPTIC  ON  SEGMENTS  OT  THE  DENVER  ROOTS 

(Traffic  data  la  million  kmom  paw nger  mUes| 


1963 

1955 

1960 

1995 

-Los  Angeles 

Total  traffic  1/ 

1,065 

1,282 

2,096 

4,601 

North  American  3/ 

0 

90 

147 

322 

Other  carriers  5/ 

Other  carriers  m%  of 'S3 

North  American's  share,  1955  aad  after; 

1,065 

1,192 

1,949 

4.279 

100 

2.0% 

1 12 

183 

403 

-Ran  Praadsco  .  ... 

Total  traffic  1/ 

4T0 

566 

926 

2,030 

North  American  2/ 

0 

95 

155 

341 

Other  carriers  37 

470 

471 

770 

1,680 

Other  carriers  la  %  of 'S3 

North  American's  share,  1955  aad  after; 

100 

16.8% 

too 

164 

389 

fSaasasClty 

Total  traffic  y 

163 

196 

321 

704 

North  American  2/ 

20 

16 

26 

66 

Other  carriers  # 

143 

180 

295 

646 

Other  carriers  In  %of  *53 

North  Americans  share,  1956  aad  after: 

100 

6.2% 

126 

206 

452 

i-Denver 

Total  traffic  1/ 

246 

296 

484 

1,063 

North  American  2/ 

O 

37 

61 

133 

Other  carriers  V 

246 

259 

423 

930 

Other  carriers  la  %  of  *53 

North  American’s  share,  1955  and  after; 

Ctty-Deaver 

100 

12.5% 

105 

173 

278 

Total  traffic  1/ 

23 

% 

45 

90 

North  American  2/ 

0 

36 

60 

Other  carriers  37 

23 

6 

9 

10 

Other  carriers  la  %  of  ‘53 

North  American's  share,  1955  aad  after; 

100 

60.8% 

26 

39 

62 

■UsAanies 

Total  traffic  1/ 

65 

28 

128 

no 

North  American  2/ 

0 

94 

56 

122 

Other  carriers  3/ 

65 

44 

72 

156 

Other  carriers  m  %  of  *53 

North  American's  share,  1955  aad  after: 

100 

43.6% 

68 

111 

M3 

-Nm  Praadsco 

Total  traffic  1/ 

101 

122 

199 

436 

North  American  2/ 

0 

39 

64 

303 

Other  carriers  37 

101 

83 

135 

234 

Other  carriers  la  %of  'S3 

North  American's  Share,  1955  aad  alter; 

100 

32.0% 

82 

134 

331 

V  Total  10S3  traffic  eqoala  13  ttaaes  tbs  twrip  of  traffic  la  March  1953  (Tables  1  aad  3)  and  Septulier 
1953  (Tables  3  and  4).  Total  traffic  la  1955,  1960  aad  1975  equal  120.4%,  198.1% and  43X0%,  re¬ 
spectively,  of  1953  traffic. 

y  North  American  traffic  la  1955,  equals  70%  of  seats 
Its  traffic  la  snbsaqoei*  years  eqoala  the  earns  pern 

y  Traffic  of  other  carriers  Is  the  dlflereoce  betseea  h 


svattaMe  oo  390  fllgMs  per  year  la  each  dlrscttoo. 


p 

v 


(Tr.  7372-7373) 

7372  NAJ  EXHIBIT  NO.  12 

This  exhibit  sets  forth  some  of  the  pertinent  facts  re¬ 
lating  to  violations  of  the  Civil  Aeronautics  Act  by 
United  Air  Lines. 


IS  THE  FULFILLMENT 
OF  A  MORAL  OBLIGATION 

TO  THE  PUBLIC 
AN  UNFAIR  METHOD 
OF  COMPETITION? 


A  company  doing  burinees  is  tike  an  Individual  Some¬ 
times  an  bsut  comes  up,  and  you  have  to  taka  a  stand  or 
be  compromised.  Such  an  issue  has  now  arisen  which 
affects  not  only  our  company  but  many  oi  our  patrons. 
Therefore,  we  want  to  acquaint  you  with  an  important 
stand  that  United  Air  Lines  has  taken  on  the  subject  of 
air  coach  service. 

For  soma  time  the  air  transportation  industry  has 
supplemented  its  standard  flights  with  coach  schedules 
providing  low  fare  transportation  with  lees  comfort. 

This  has  been  fostered  by  the  Civil  Aeronautics 
Board,  the  government  agency  responsible  for  the  sound 
economic  development  and  safety  practices  of  the  air¬ 
lines.  The  Board  is  to  be  commended  for  this  policy  of 
making  air  transportation  available  to  a  greater  number 
of  people.  It  evidences  a  sound  tense  of  responsibility  to 
#11  of  the  public. 

We  in  United  Air  Lines  agree  with  this  overall  pro¬ 
gram.  We  operate  about  12%  of  our  mileage  as  coach  type 
service  and  have  a  program  under  way  to  increase  this 
to  27%  in  the  near  future.  During  1962,  United  carried 
840,000  coach  passengers,  ranking  third  among  all  U.  8. 
ached uled  airlines  in  number  oi  such  passengers  carried. 

United  has  been  operating  low  fart  air  coach 
service  with  DC-4  airplanes,  originally  built  to  carry  44 
passengers  in  standard  seating  and  subsequently  con¬ 
verted  to  provide  06  seats.  This  was  accomplished  by 
narrowing  the  seats  and  aisle  space  and  adding  a  fifth 
tow  of  seats  (making  them  three  abreast  on  one  side  of 
the  aide).  Space  between  aeata  was  also  reduced,  except 
at  the  emergency  exits. 

While  the  additional  passengers  did  not  tax  the 
lift  capacity  of  tbs  plane,  our  safety  engineers  raised  the 


question  u  to  whether  or  not  our  patrons  in  the  coach 
airplane  wen  provided  adequate  protection  for  emer¬ 
gency  evacuation. 

We  therefore  conducted  extensive  tests  which  con¬ 
vinced  us  that  we  were  not  fulfilling  our  obligation  to  the 
public.  Tb  check  our  own  findings  we  sought  the  counsel 
of  outride  independent  agencies,  including  the  National 
Fin  Protection  Association  and  the  Flight  Safety  Foun¬ 
dation.  Our  previous  conclusions  were  confirmed. 

As  a  result,  we  immediately  reduced  the  DC-4 
maximum  load  from  66  passengers  to  54  and  ordered  the 
removal  of  the  center  seats  to  provide  wider  aisles. 

The  decision  of  our  company  is  based  on  the  rec¬ 
ommendations  of  our  Safety  Department,  supported  by 
our  management  and  the  Safely  Chairman  of  our  pilot 
committee  representing  his  fellow  United  pilot  mem- 
ben  of  the  Airline  Pilots  Association. 

Ws  presented  our  findings  to  the  CAB,  although 
wa  wen  not,  we  assure  you,  attempting  to  impose  our 
views  on  any  other  airline  or  any  government  agency. 

Tb  comply  with  the  law,  we  then  sought  approval 
from  the  CAB  to  continue  our  service  with  fewer  teats 
at  the  asms  fan.  It  was  our  business  judgment  that  our 
revenue  from  the  operation  would  be  lees  than  previ¬ 
ously,  but  then  would  be  a  profit 

The  CAB  disagreed  with  us  on  both  the  points 
of  safety  and  economics  -  stating  that  the  safety  factors 
of  the  higher  density  seating  an  adequate,  and  that 
United’s  plan  is  economically  unsound. 

In  addition,  ws  quote  in  part  a  portion  of  the 
Board’s  findings  which  deals  with  another  objection: 

"By  regularly  selling  ten  Mats  less  than  the  nn  nv. 
her  specified  in  Ha  tariff  on  coach  flights,  United  is  able 


to  offer  coach  service  superior  to  that  offend  by  other 
carriers  who  observe  their  own  tariff.  The  competitive 
advantage  secured  by  this  practice  may  constitute  an 
unfair  method  of  competition  in  violation  of  Section  411 
of  the  Act" 

We  have  come  honestly  and  sincerely  to  our  coo- 
elusion  concerning  the  seating  problem  on  our  ooechea. 
We  believe  we  have  a  moral  obligation  to  furnish  service 
which  meets  the  itandards  we  have  established.  Ws  do 
not  believe  this  constitutes  unfair  competition. 

We  recogniie  our  responsibility  to  develop  eco¬ 
nomically  sound  low  cost  air  travel  We  an  beginning 
modification  of  our  DC-4  coach  planes,  adding  another 
exit  so  that  we  can  increase  their  capacity  to  58  and 
remain  within  our  safety  standards.  Meanwhile,  we  want 
to  continue  operating  our  coeehee  with  a  limit  of  54  pas¬ 
senger*. 

We  also  plan  to  establish  coach  service  in  DC-6 
type  aircraft  on  May  1,  beginning  on  our  California- 
Hawaii  Division.  We  will  spply  the  same  prindplea  to  this 
aircraft  with  wide  aisles  and  two-abreast  tearing. 

We  believe  there  ehould  be  two  standards  ot 
service,  but  that  there  can  be  only  one  standard 
of  safety. 

What  the  outcome  of  this  controversy  will  be  we 
do  not  know.  But  one  thing  we  do  know.  Ws  have  an 
obligation,  which  we  feel  deeply,  to  serve  our  patrons 
with  safety  that  we  consider  adequate.  As  far  as  we  are 
concerned,  that  comes  ahead  of  everything  else. 

It  is  our  firm  conviction  that  to  ba  a  permanently 
successful  company,  we  must  always  fulfill  our  moral 
obligations  to  tha  public. 


MJMMwr,  twa-an  an  tam 


United  mu  limes 


(Tr.  7387-7395) 
7387 
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NAJ  EXHIBIT  NO.  13 


BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

In  the  Matter  of  the  Proceeding 
BIN  OWN  as  the 
Denver  Service  Case 

For  a  Certificate  of  Convenience  and  Necessity  nnder 
Section  401  of  the  Civil  Aeronautics  Act  of  1938  as 

amended. 

DOCKET  NO.  1841,  ET  AL 

TESTIMONY 
of  the 

BURBANK  CHAMBER  OF  COMMERCE 
Snbmitted  by: 

Robert  W.  Cowden,  Manager 
Bnrbank  Chamber  of  Commerce 
200  West  Magnolia  Boulevard 
Bnrbank,  California 

Date:  Jxme  10,  1954 

7395 

•  •  •  • 

In  my  capacity  as  Manager  of  the  Bnrbank  Chamber 
of  Commerce,  it  is  necessary  foi^ikie  to  have  knowledge 
of  the  reputation,  integrity,  and  business  acumen  of  the 
management  of  Burbank  businesses  in  order  that  I  may 
intelligently  answer  certain  inquiries  from  business  firms 
regarding  local  business  organizations. 

The  Principals  involved  in  the  North  American  Group 
have  enjoyed  an  excellent  reputation  as  to  their  integrity, 
financial  and  business  stability  in  our  community.  They 
are  members  in  good  standing  of  the  Burbank  Chamber 
of  Commerce  and  support  our  Community  Chest,  Red 
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Cross  and  other  charities  and  similar  organizations  of 
national  recognition. 

Unlike  many  other  non-schednled  carriers,  their  busi¬ 
ness  ethics  in  their  relations  with  the  traveling  public 
have  been  excellent  and  we  have  never  received  any 
complaints  from  air  travelers  who  have  been  victims  of 
sharp  or  questionable  business  practices  that  have  on 
occasion  been  resorted  to  by  certain  other  non-scheduled 
carriers,  most  of  which  are  now  defunct  for  one  reason 
or  another. 

•  •  •  • 

7411  NAJ  EXHIBIT  NO.  15 

AFFIDAVIT 

STATE  OF  CALIFORNIA 
COUNTY  OF  LOS  ANGELES  ss. 

I,  C.  M.  Rogers,  being  first  duly  sworn  deposes  and 
says  that: 

1.  I  am  Division  Credit  Manager,  Los  Angeles  Divi¬ 
sion,  Shell  Oil  Company,  located  at  1008  West  6th  Street, 
Los  Angeles,  California. 

2.  As  Credit  Manager  I  have  had  personal  contact 
and  business  acquaintanceship  with  Stanley  D.  Weiss 
and  James  Fischgrund  since  November  of  1948,  and  with 
Jack  B.  Lewin  and  R.  R.  Hart  since  March  of  1951. 

3.  All  relationships  with  them  from  that  time  on  have 
been  of  a  very  satisfactory  nature. 

4.  I  know  these  individuals  are  connected  with  North 
American  Group. 

5.  Under  my  supervision  the  Shell  Oil  Company  has 
extended  a  line  of  credit  to  the  North  American  Air¬ 
lines,  Inc.  since  September  of  1952. 
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6.  The  highest  credit  to  the  North  American  Airlines, 
Inc.  has  amounted  to  $49,683.94. 

7.  Payments  have  always  been  made  prior  to,  or  never 
later  than  due  date. 

8.  I  consider  North  American  Airlines,  Inc.  responsi¬ 
ble  for  the  line  of  credit  extended,  and  do  not  hesitate 
to  take  care  of  requirements  requested. 

9.  At  no  time  have  I  ever  heard  of  any  unfavorable 
information  regarding  the  responsibility  of  the  North 
American  Airlines,  Inc.  in  taking  care  of  its  obliga¬ 
tions. 

7412  10.  This  Affidavit  is  entirely  voluntary,  as  I 

feel  it  a  privilege  to  relate  my  experiences  to  whom 
it  may  concern. 

/s/  C.  M.  ROGERS 
C.  M.  Rogers 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
June  1954. 

SEAL 


/s/  Leonard  E.  Tingey 

Notary  Public  in  and  for 
the  County  of  Los  Angeles, 
State  of  California 

My  Commission  expires  November  11,  1954 

•  •  •  • 

9653 

BRIEF  OF  NORTH  AMERICAN  JOINT 
APPLICANTS  TO  EXAMINER 

The  proponents  of  the  bill  met  this  opposition,  not  by 
saying  that  entry  should  be  restricted,  but  by  urging  that 
new  carriers  would  have  every  opportunity  to  get  in  the 
business.  Thus,  Colonel  Gorrell,  then  President  of  the 
Air  Transport  Association,  testified  as  follows: 
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“Mr.  Martin.  If  your  association  comprises  18  air 
lines,  schednied  lines,  and  there  are  only  about  six  others, 
that  would  apparently  give  to  the  members  of  your 
9654  association  a  virtual  monopoly.  Why  is  it  con¬ 
cerned  for  a  change  which  bring  into  the  field  a 
larger  number  of  carrier  companies  which  would  set  up 
competition  with  those  now  in  this  association! 

“Mr.  GorreL  We  feel  that  the  enactment  of  H.  B. 
5234  will  bring  in  a  number  of  new  companies  and  there 
will  be  additional  air-line  service.” 61 
Later  on  Colonel  Gorrell  emphasized  that  the  bill  could 
not  be  construed  as  restricting  new  entrants  because 
historically  a  certificate  requirement  had  not  led  to  re¬ 
striction  of  entry.  He  stated: 

“At  the  same  time,  it  must  be  pointed  out,  as  Com¬ 
missioner  Eastman  emphasized,  that  the  requirement  of 
a  certificate  of  convenience  and  necessity  prior  to  the 
inauguration  of  a  service  is  in  no  sense  a  provision  for 
monopoly.  Commissioner  Eastman  stated  that  the  Com¬ 
mission’s  policy  has  always  been  to  be  most  liberal  where 
new  interests  sought  to  enter  and  develop  the  field  of 
transportation (Underscoring  supplied) 

These  assurances  were  accepted  by  the  Congressional 
leaders  responsible  for  the  bill. 

Of  particular  importance  in  the  legislative  history  was 
the  reliance  of  the  Committee  on  the  fact  that  the  lan¬ 
guage  of  the  Act  was  modeled  after  the  Motor  Carrier 
Act  and  that  the  Interstate  Commerce  Commission  had 
not  .frozen  entry  into  the  motor  carrier  business.  This 

“  Hearings  on  H.R.  5234  and  H.R.4652,  (1937),  p.  75;  Mr.  Gor¬ 
rell  also  testified  as  follows:  **.  .  .  I  personally  think  if  H.R.  5234 
is  enacted  you  will  see  air  lines  springing  up  in  places  where  they 
would  otherwise  never  be  brought  into  existence.”  (pp.  112-113) 

"Hearings  on  H.R.  5234  and  HJfc.  4652,  p.  344;  Hearings  on 
S.  2  and  S.  1760,  p.  503. 
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is  illustrated  by  the  exchange  of  Senator  Truman  with 
Mr.  Crowley,  the  Post  Office  Department  Solicitor  as 
follows : 

“Mr.  Crowley.  If  you  will  read  this  bill,  you  will 
see  that  nobody  in  the  world  can  ever  carry  the  mail 
except  the  present  air-mail  contractors. 

“The  Chairman.  Not  at  all.  According  to  your  own 
statement,  they  have  to  come  and  get  a  certificate  of 
convenience  and  necessity.  The  truck  people  are  con¬ 
stantly  adding  new  trucks  and  having  new  truck  lines . 

“Mr.  Crowley.  If  I  am  not  mistaken,  the  Air  Mail 
Service  is  confined  exclusively  to  the  present  air-mail 
operators. 

“Senator  McCarran.  No. 

“The  Chairman.  Show  me  that  provision.  If  that  is 
true,  it  ought  to  be  changed.” 8*  (Underscoring  supplied) 
It  appears  indisputable  that  the  Congress  and  the  in¬ 
dustry  itself  believed  that  whatever  commission  was 
entrusted  with  authority  to  regulate  air  transportation 
was  obliged  to  apply  a  policy  encouraging  new  com¬ 
panies  to  enter  aviation.84 

3.  The  Interdepartmental  Committee. 

While  the  various  bills  before  the  Congress  were  pend¬ 
ing,  the  President  appointed  an  Interdepartmental  Com¬ 
mittee  to  make  recommendations  with  respect  to  the  legis¬ 
lation.  The  Committee  consisted  of  representatives  of 
all  departments  of  the  Government  affected  by  civil 
aviation,  including  the  Post  Office  and  the  Corn- 
9655  merce  Department  which  had  raised  objections  to 

99  Hearings  on  S.  2  and  S.  1760  (1937),  p.  305-8. 

54  See  statements  of  Senators  Truman  and  McCarran;  Hearings 
on  S.  2  and  S.  1760,  p.  305-8. 
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previous  bills.55  The  Chairman  of  the  Committee  was 
J.  Monroe  Johnson,  the  Assistant  Secretary  of  Com¬ 
merce,  who  had  expressed  strong  dissatisfaction  with 
previous  bills  because  he  thought  they  would  not  provide 
opportunities  for  new  entrants.  After  hearings,  the 
Interdepartmental  Committee  made  recommendations 
which  were  translated  into  a  House  bill,55  while  a  paral¬ 
lel  bill  was  prepared  in  the  Senate  under  the  direction 
of  the  then  Senator  Truman.57  The  Post  Office  and  Com¬ 
merce  Departments  reversed  their  positions  and  presum¬ 
ably  oame  to  the  conclusion  that  the  legislation  unmis¬ 
takably  reflected  a  policy  against  freezing  aviation  in 
the  hands  of  existing  carriers.  Accordingly,  the  pend¬ 
ing  bills  had  the  approval  of  all  the  executive  depart¬ 
ments  of  the  Government55  This  bill  with  minor  adjust¬ 
ments  was  passed  as  the  Civil  Aeronautics  Act  of  1938.“ 


“  Testimony  of  M.  Hester,  Hearings  on  HJL  9738,  75th  CongM 
3rd  Sess.  (1938),  p.  48. 

58  Testimony  of  M.  Hester,  Hearings  on  HJt.  9738,  75th  Cong., 
3d  Sess.  (1938),  p.  63. 

97  Testimony  of  M.  Hester,  Hearings  on  S.  3659,  75th  Cong., 
3d  Sess.  (1938),  p.  15. 

“Testimony  of  M.  Hester,  Hearings  on  S.  3659,  75th  Cong., 
3d  Sess.  (1938),  pp.  14-15;  Hearings  on  H.R.  9738,  (1938),  p. 
134,  83  Cong.  Record,  Part  6,  p.  6725  (1938);  Remarks  of  Sena¬ 
tor  Truman,  Debate  on  S.  3845,  83  Cong.  Record,  Part  6,  75th 
Cong.,  Sd  Sess.  (1938),  p.  6725. 

“83  Cong.  Record,  75th  Cong.,  3d  Sess.,  9616  (1938).  The  bill 
actually  passed  after  changes  were  made  during  debates  and  after 
conferences  was  an  amendment  in  the  nature  of  a  substitute  for 
S.  3845,  which  amendment  in  the  nature  of  a  substitute  was  in¬ 
troduced  by  Senator  Truman.  Debate  on  S.  3845,  83  Cong.  Rec¬ 
ord,  Part  6,  p.  6724,  75th  Cong.,  3d  Sess.  (1938),  pp.  6724  et  seq. 
Proceedings  on  the  parallel  House  Bill,  H.R.  9738,  were  vacated 
after  debates  and  S.  3845,  with  the  amendment  presented  by 
Senator  Truman  was  substituted.  83  Cong.  Record,  75th  Cong.,  3d 
Sess.  (1938),  p.  7104.  y 
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4.  The  passage  of  the  Act 

During  debates,  both  Senator  Truman®0  and  Senator 
Copeland*1  stressed  numerous  provisions  in  the  Act  as 
evidencing  a  policy  in  favor  of  competition.  On  the 
floor  of  the  Senate,  Senator  King  of  Utah  demanded  flat 
assurance  that  the  bill  would  not  freeze  new  companies 
out  of  the  business,  stating: 

“.  .  .  If  the  purpose  of  the  bill  is  to  ‘freeze1  certain 
contracts,  or  certain  activities  of  a  number  of  companies 
or  organizations,  and  to  give  them  rights  in  perpetuity 
to  the  exclusion  of  others;  if  the  bill  erects  bars  to  pro¬ 
tect  those  who  now  have  contracts  or  now  have  estab¬ 
lished  air  lines  and  to  prevent  other  persons  or  other 
corporations  from  obtaining  franchises  and  rights  to 
operate  airplanes,  I  would  hesitate  to  vote  for  the  bill 

•  •  •  # 

“.  .  .  If  it  authorizes  their  activities  to  the  exclusion 
of  others  who  may  desire  to  enter  this  great  field,  then 
I  think  there  should  be  some  amendments  that  would 
fully  protect  the  public  and  protect  those  who  are  in¬ 
terested  in  the  development  of  this  great  art.”  ** 
Senator  Truman  assured  Senator  King  that  no  such 
eventualities  could  come  to  pass  under  the  Act,  as  it  was 
drafted.**  After  this  necessary  assurance  the  Act  was 


®°  Debates  on  S.  3845,  83  Con g.  Record,  Part  6,  p.  6726,  75th 
Cong.  3d  Sess.  (1938). 

61  Mr.  Copeland:  The  subject  under  discussion  received  atten¬ 
tion  not  only  in  the  Committee  on  Interstate  Commerce  but  also 
in  the  Committee  on  Commerce.  I  call  attention  to  five  places  in 
the  pending  bill  where  the  question  of  monopoly  is  dealt  with  in 
one  way  or  another  with  the  view  to  its  control  and  prevention. 

02  Debate  on  S.  3845,  83  Cong.  Record,  Part  6,  p.  6851,  75th 
Cong.,  3d  Sess.  (1938). 

**  Remarks  of  Senator  Truman,  Debate  on  S.  3845,  83  Cong. 
Record,  Part  6,  p.  6852,  75th  Cong.,  3d  Sess.  (1938). 
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passed.  1 

9656  The  legislative  history  thus  indicates  that  the 
commissions  and  committees  which  considered  the 
Act  were  alert  to  the  possiblity  that  the  Act  might  he 
used  to  prevent  new  entrants  into  the  business.  The 
industry  met  this  by  both  assurance  and  argument  that 
enacting  the  bill  would  ‘‘bring  in  a  number  of  new  com¬ 
panies’’  and  that  similar  certificate  provision  under  the 
Motor  Carrier  Act  had  always  been  interpreted  in  a 
“most  liberal  manner”  as  far  as  new  entrants  were 
concerned.  It  was  only  after  these  assurances  that  the 
bill  was  supported  by  the  Post  Office  and  Commerce  De¬ 
partment  and  approved  by  the  Congressional  Committees. 
Moreover,  these  same  assurances  were  made  by  the  floor 
managers  of  the  bill  before  it  was  passed  by  Congress 
itself. 

The  Board  has  recognized  that  Congressional  intention 
to  permit  new  entrants,*4  and  in  the  feeder  and  freight 
business  has  done  so.  However,  in  the  segment  of  the 
business  which  is  by  far  the  most  important,  the  domes¬ 
tic  trunk-line  passenger  business,  no  new  carriers  have 
been  authorized.  North  American  submits  that  this  pol¬ 
icy  needs  careful  reappraisal  at  this  time.  Certainly 
Congress  did  not  intend  to  bar  forever  new  entrnts  from 
the  most  important  area  of  the  industry. 

•  •  •  • 


M  In  its  Report  to  the  Senate  Small  Business  Committee  on 
November  24,  1952,  entitled:  The  Role  of  Competition  in  Comr 
mereial  Air  Transportation,  the  Board  stated,  “The  upshot  of  the 
Congressional  policy  embodied  in  the  Act  was  not  to  prohibit  the 
entry  of  new  companies  into  the  air  transportation  field/'  :  •  vt 
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10057  EXCEPTIONS  OF  THE  NORTH  AMERICAN 
JOINT  APPLICANTS  TO  THE  INITIAL  DE¬ 
CISION  OF  EXAMINER  FERDINAND  D.  MORAN 

The  North  American  Joint  Applicants  (North  Ameri¬ 
can)  hereby  respectfully  take  the  following  exceptions 
to  the  Initial  Decision  of  Examiner  Moran  in  the  above 
entitled  proceeding: 

1.  Exception  is  taken  to  the  finding  that  North  Ameri¬ 
can  would  not  provide  a  regional  service  as  effective  as 
that  which  would  be  provided  by  Continental  over  all  of 
the  segments  involved  or  by  Western  between  Denver 
and  San  Francisco,  (p.  158)  The  schedules  proposed 
by  North  American  in  NAJ-2  were  untried  schedules 
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preliminary  to  the  acquisition  of  more  equipment  and 
did  not  represent  operational  plans  at  a  mature  oper¬ 
ational  leveL  North  American’s  applications  indicate 
that  it  is  willing  to  serve  any  city  in  the  area  covered 
by  the  proceeding,  including  Reno  and  Salt  Lake.  The 
record  shows  that  North  American  would  provide  better, 
lower  fare,  more  vigorously  competitive  regional  service 
than  any  other  applicant  (NAJ  1-15). 

2.  Exception  is  taken  to  the  finding  that  North  Ameri¬ 
can’s  proposal  would  divert  75%  of  historic  Denver- 
Kansas  City  passenger  traffic  resulting  in  a  loss  to  Con¬ 
tinental  of  $1,134,773,  that  North  American  estimated 
it  would  take  80%  of  the  market  if  certificated,  and  would 
seriously  injure  Continental  (pp.  158-159).  North  Ameri¬ 
can  made  no  such  estimate.  The  diversion  and  loss  esti¬ 
mates  of  Continental  which  were  accepted  by  the  Exam¬ 
iner  were  based  on  the  operation  of  102  seat  DC-6Bs, 
which  North  American  did  not  propose  to  operate  over 
this  segment  (NAJ  2),  on  the  assumption  that  traffic 

would  not  grow  and  that  Continental  would  con- 
10058  tinue  to  operate  all  of  its  schedules  even  at  15% 
load  factor  if  North  American  were  certificated. 
The  record  shows  the  absurdity  of  this  calculation  (See 
North  American’s  Brief,  p.  27). 

3.  Exception  is  taken  to  the  finding  that  North  Ameri¬ 
can  proposes  to  serve  only  high  density  segments  and 
that  low  fare  service  in  these  markets  would  impair  the 
ability  of  existing  carriers  to  serve  loss  points  (p.  159). 
This  conclusion  errs  as  follows: 

a.  North  American’s  application  is  not  limited  to  high 
density  points.  Its  application  specifically  states  that 
it  will  serve  any  points  in  the  area. 

b.  There  is  no  evidence  in  the  record  that  the  carriers 
are  sustaining  losses  at  trunkline  points.  This  is  assumed 
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by  the  Examiner.  In  fact,  the  record  shows  the  con¬ 
trary.  (See  North  American’s  Brief,  pp.  40-42). 

c.  There  is  no  evidence  that  operation  at  the  fare 
levels  proposed  by  North  American  would  be  any  less 
profitable  than  at  current  fare  levels.  The  record  shows 
that  high  density  low  fare  coach  operation  is  more  prof¬ 
itable  (NAJ  1,  pp.  70-101). 

4.  Exception  is  taken  to  the  finding  that  there  is  no 
logic  to  North  American’s  contention  that  the  Board 
should  create  a  new  carrier  to  operate  at  fare  levels 
different  from  those  presently  charged.  The  Act  pro¬ 
vides  that  the  “promotion  of  adequate  economical  and 
efficient  service  by  air  carriers  at  reasonable  charges”  is 
in  accordance  with  the  public  convenience  and  necessity. 
The  Board  has  recognized  that  it  cannot  rely  on  eco¬ 
nomic  regulation  alone  to  attain  the  statutory  objectives 
but  must  rely  principally  on  competition.  ( Colonial  Air¬ 
lines,  Inc.,  et  al.,  Atlantic  Seaboard  Operations,  4  C.A.B. 
552  (1944) ;  TWA-North  South  California  Case,  4  C.A.B. 
373,  375;  Reopened  Southern  Service  to  the  West  Case, 
E-8466,  June  29,  1954.  The  attainment  of  economical 
service  is  no  exception  to  this  principle.) 

5.  Exception  is  taken  to  the  Examiner’s  conclusion 
that  the  Board  has  not  followed  a  closed  door  policy 
and  that  it  is  preferable  to  strengthen  weak  carriers 
rather  than  to  admit  new  ones  (pp.  161-167).  The  record 
shows  that  96%  of  the  commercial  revenue  of  certificated 
carriers  is  carried  by  the  grandfather  carriers  and  that 

no  new  passenger  trunkline  carriers  have  been 
10059  certificated.  The  recommendation  that  small  car¬ 
riers  be  strengthened  ignores  the  greater  public 
benefits  to  the  traveling  public  through  the  more  vigorous 
competition  by  an  all  coach  carrier  like  North  American. 
There  is  no  legal  barrier  to  certificating  a  carrier  spe¬ 
cializing  in  coach  service. 
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6.  Exception  is  taken  to  the  Examiner’s  filing  that 
the  public  convenience  and  necessity  do  not  require  grant¬ 
ing  the  application  of  North  American  (p.  162).  The 
record  shows  that  the  public  convenience  and  necessity 
requires  that  North  American  be  authorized  to  render 
service  between  New  York  and  Los  Angeles  and  San 
Francisco,  via  the  intermediate  points  Denver  and  Kan¬ 
sas  City  and  that  North  American  is  fit,  willing  and 
able  to  render  this  service  (NAJ  1-15). 

7.  Exception  is  taken  to  the  failure  of  the  Examiner 
to  find  that  the  Civil  Aeronautics  Act  embodies  a  policy 
of  encouraging  new  entrants  into  the  business,  that  en¬ 
try  should  not  be  rigidly  restricted  in  air  transportation 
today,  that  there  is  sufficient  traffic  between  the  segments 
at  issue  to  support  additional  carriers,  that  the  first  class 
passenger  carriers  have  not  adequately  developed  coach 
service  over  Hie  segments  at  issue,  that  the  intense  de¬ 
velopment  of  coach  will  contribute  to  the  objectives  of 
the  Act  and  that  North  American  should  be  selected  to 
operate  between  the  segments.  These  conclusions  are 
supported  by  law  and  by  the  record  in  the  case  (NAJ 
1-15). 

8.  Exception  is  taken  to  the  finding  that  the  public  con¬ 
venience  and  necessity  require  certification  of  Western 
between  Denver  and  San  Francisco  via  Salt  Lake  and 
Reno,  the  certification  of  Continental  from  Denver  to 
Los  Angeles  and  from  Kansas  City  to  Chicago,  the  re¬ 
moval  of  American’s  restrictions  at  San  Francisco,  that 
Western,  Continental  and  American  are  fit,  willing  and 
able  to  provide  the  service  required  and  that  a  Con¬ 
tinental-Capital  interchange  to  provide  additional  through 
service  to  and  from  Denver  and  Kansas  City  is  required 
in  the  public  interest  (pp.  213-214). 

9.  Exception  is  taken  to  the  failure  of  the  Examiner  to 
examine  the  need  Jor  new  competitive  service  by  North 

.f  ■ 
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American  between  Chicago  and  Kansas  City,  Chicago  and 
Los  Angeles  and  Chicago  and  San  Francisco.  While 
10060  the  Examiner  finds  that  the  public  convenience 
and  necessity  require  new  service  between  these 
points  (p.  143)  when  he  discusses  the  North  American 
application  he  apparently  reaches  a  contrary  conclusion 
and  concludes  that  North  American  has  not  proved  a 
need  for  service  (p.  159).  The  Examiner’s  latter  con¬ 
clusion  is  contradicted  by  the  record  (NAJ  1-15). 

10.  Exception  is  taken  to  the  failure  of  the  Examiner 
to  consider  the  effect  of  the  Continental-Pioneer  Acquisi¬ 
tion  Case  (E-8803,  December  7,  1954)  on  the  desirability 
of  selecting  Continental  and  its  ability  to  eliminate  sub¬ 
sidy  if  it  should  be  certificated.  This  acquisition  has 
made  obsolete  the  calculations  used  by  the  Examiner  in 
justifying  his  selection  of  Continental  (pp.  171-172). 

11.  Exception  is  taken  to  the  selection  of  Continental 
on  the  basis  that  it  would  eliminate  Continental’s  sub¬ 
sidy.  This  selection  is  based  upon  theoretical  exhibits 
rather  than  the  history  of  Continental’s  operations.  It 
ignores  Continental’s  record  of  poor  traffic  development, 
poor  service,  poor  equipment,  poor  coach,  high  fares  and 
lack  of  desire  to  compete.  (See  North  American’s  Brief, 
pp.  45-46;  CAL  57,  p.  1;  Tr.  W  950-999,  1361-1363).  It 
ignores  the  public  interest  in  good  low  fare  competitive 
coach  service  which  only  North  American  can  provide 
(NAJ  1-15). 

Oral  argument  is  respectfully  requested. 

Respectfully  submitted, 

/s/  Hardy  K.  Maclay 
Hardy  K.  Maclay 
1317  F  Street,  N.W. 
Washington  4,  D.  C. 
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/s/  William  C.  Burt 
Koteen  &  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 
Attorneys  for  Applicants. 

CERTIFICATE  OF  SERVICE 

A  copy  of  the  foregoing  Exceptions  has  this  day  been 
served  upon  counsel  for  all  parties,  of  record  in  this 
proceeding  by  mailing  to  each  a  copy  thereof,  properly 
addressed,  postage  prepaid. 

/s/  Teresa  C.  Smith 
Teresa  C.  Smith 
•  •  •  • 

10634  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

Washington,  D.  C. 


In  the  Matter  of  the 
DENVER  SERVICE  CASE 


Docket  No.  1841,  et  al. 

BRIEF  OF  THE  NORTH  AMERICAN  JOINT  APPLI¬ 
CANTS  TO  THE  CIVIL  AERONAUTICS  BOARD 

INTRODUCTION 

Since  the  passage  of  the  Civil  Aeronautics  Act  in  1938, 
air  transportation  has  grown  from  an  infant  industry 
with  commercial  revenues  of  only  thirty  million  dollars 
a  year  to  a  giant  business  with  commercial  revenues  of 
over  one  and  a  quarter  billion  dollars.  Vet,  in  this  six¬ 
teen  year  period,  when  the  industry  itself  has  grown 
forty  times,  the  Board  has,  for  all  practical  purposes, 
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limited  the  business  to  those  carriers  who  happened  to 
operate  in  1938.  In  1954,  96%  of  the  commercial  rev¬ 
enue  in  certificated  operations  was  realized  by  the  grand¬ 
father  carriers.  New  entrants  into  the  business,  the  all¬ 
freight  and  feeder  carriers,  carried  only  4%  of  the 
business.  The  door  has  been  completely  shut  on  new 
carriers  as  far  as  the  domestic  trunkline  passenger  busi¬ 
ness  is  concerned.  The  Board  has  certified  no  new  car¬ 
riers  in  this  field — a  field  which  accounts  for  86%  of  the 
industry’s  commercial  revenue.1 

•  •  •  •. 

North  American  should  be  selected  because  its  cer¬ 
tification  will  promote  the  vigorous  development  of  low 
fare  coach.  The  Board  has  recognized  that  devel- 
10638  opment  of  coach  is  a  “major  objective”  ( Trans¬ 
continental  Coach  Type  Service  Case ,  14  C.A.B. 
720,  721  (1950),  and  that  “the  development  of  civil  avia¬ 
tion  in  the  United  States  as  contemplated  in  the  Civil 
Aeronautics  Act  will  not  be  realized  until  such  time  as 
air  travel  is  placed  within  the  economic  reach  of  the 
great  majority  of  the  traveling  public.”  ( Board  Coach 
Policy  Statement ,  December  6,  1951).  Low  fare  coach 
does  not  only  benefit  the  traveling  public  but  it  pro¬ 
motes  the  sound  development  of  air  transportation  as 
well.  Not  only  is  coach  more  profitable  by  20  cents  a 
plane  mile  but  since  1948  in  the  top  fifty  city  pairs,  seg¬ 
ments  with  more  them  20%  coach  grew  at  over  twice 
the  rate  of  the  other  segments. 


1  For  the  year  ended  June  30,  1938,  total  non-mail  revenues  of 
all  carriers  were  $31,341,000.  For  the  year  ended  September  30, 
1954,  total  non-mail  revenues  were  $1,248,899,000  of  which  $28,- 
667,000  were  earned  by  local  service  carriers  and  $16,610,000  by 
all  freight  carriers.  In  addition,  miscellaneous  new  operations 
such  as  the  helicopter  carriers.  Resort  and  Trans-Pacific,  had  non¬ 
mail  revenues  of  $4,900,000.  Passenger  revenues  amounted  to 
$1,117,253,000.  Of  this  amount  $32,000,000  was  earned  by  local; 
service,  helicopter  and  territorial  operations. 
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The  Board  should  rely  on  competition  to  attain  this 
important  objective.  The  Board  has  long  recognized  that 
“economic  regulation  alone  cannot  be  relied  upon  to 
take  the  place  of  the  stimulus  which  competition  pro¬ 
vides”  ( Colonial  Airlines ,  Atlantic  Seaboard  Operations , 
4  CAJB.  552  (1944).  It  has  relied  “principally  on  car-* 
rier  competition”  to  attain  the  statutory  objectives  ( Re¬ 
opened  New  York-Balboa  Through  Service  Case ,  ONE 
9109-10).  The  sad  history  of  the  General  Fare  Investiga¬ 
tion  (Docket  No.  5509)  shows  the  folly  of  relying  on 
regulation  to  attain  this  “major  objective*’  of  low  fare 
coach  service. 

In  this  case  the  coach  fares  of  the  presently  certificated 
carriers  are  47%  above  those  proposed  by  North  Amer¬ 
ican.  This  sharp  difference  in  coach  fare  is  decisive  of 
the  issues  here.  The  first  class  passenger  carriers  offer 
coach  fares  in  name  only.  In  fact,  they  offer  merely 
less  convenient  service  at  a  minimal  redaction  in  price. 
The  low  fare  market  for  air  transportation  cannot  be 
tapped  by  fares  with  an  average  yield  of  4.8  cents  per 
mile.  They  are  still  “restricted  to  persons  of  means 
and  denied  to  the  masses  of  the  people.”  North  Ameri¬ 
can’s  proposal  is  the  only  one  consistent  with  the  “major 
objective”  of  the  Board  to  place  air  travel  within'  the 

reach  of  the  traveling  public. 

*  •  * 

The  history  of  certificated  coach  fares  to  date  makes 
it  clear  that  only  competition  from  North  American  will 
promote  the  proper  development  of  coach.  It  was  only 
its  competition  that  forced  the  introduction  of  certificated 
coach  to  begin  with.  The  startling  fact  is  that  even  to¬ 
day  certificated  coach  fares  are  10%  "higher  on'  points 
not  competitive  with  North  American.  The  effectiveness 
of  North  American’s  competition  in  keeping  coach  fares 
low  has  been  emphasized  by  the  recent  coach  reductions 
by  TWA,  American  and  United,  which,  with  one  excep¬ 
tion,  were  confined  to  North  American  points. 
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Competition  among  certificated  carriers  is  not  enough. 
Where  North  American  flies  coach  fares  are  low.  Where 
North  American  doesn’t  fly,  coach  fares  are  high. 
10639  Should  the  Board  fail  to  certificate  North  Ameri- 
can  and  should  it  discontinue  operation,  the  pres¬ 
sure  by  the  certificated  carriers  for  fare  increases  will 
extend  to  coach  fares.  The  best  insurance  that  coach 
fares  will  not  go  np — and  indeed  will  go  down — the  best 
way  to  promote  the  development  of  low  fare  air  travel 
on  a  sound  basis — the  Board’s  most  important  statutory 
obligation — is  to  certificate  North  American.  Only  in 
this  way  can  effective  aggressive  competition  assure  the 
continuing  development  of  air  coach. 

There  are  other  reasons  which  dictate  selection  of 
North  American.  New  trunkline  competition  is  essential 
to  the  proper  development  of  air  transportation.  With¬ 
out  it,  the  industry  will  become  inbred.  This  is  not  a 
theory,  but  a  fact.  For  when  the  industry  faced  a  re¬ 
cession  in  1947,  the  only  answer  of  the  grandfather  car¬ 
riers  was  to  raise  fares  three  times  in  eighteen  months 
and  demand  more  subsidy.  The  failure  to  recognize  the 
opportunity  of  increasing  the  market  by  lowering  fares 
is  a  practical  demonstration  of  industry  stagnation  oc¬ 
casioned  by  lack  of  new  competition. 

North  American  is  not  managed  by  a  conclave  of 
Bishops.  But  its  management  must  have  something — 
something  that  should  not  be  lost  to  air  transportation. 
Of  the  hundreds  of  non-schednled  passenger  carriers 
started  after  the  war,  this  is  the  one  that  came  out  on 
top.  It  did  so  by  offering  a  low  fare  service  which  the 
established  carriers  thought  was  impossible.  It  would 
be  a  sterile  policy  indeed  that  would  not  make  use  of  the 
ingenuity,  imagination,  determination  and  driving  en¬ 
ergy  that  has  made  this  feat  possible.  The  whole  in¬ 
dustry  has  benefited  to  date  from  North  American’s 
operations.  It  will  continue  to  benefit  only  if  North 
American  is  certificated. 
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3.  Continental  should  not  he  selected. 

The  acquisition  of  Pioneer  by  Continental  (Continen¬ 
tal-Pioneer  Acquisition  Case  (E-8803,  December  7,  1954). 
converted  Continental's  route  system  into  a.  short  haul 
local  service  operation.  To  engraft  the  long  haul  Den¬ 
ver  Route  onto  Continental  now  would  result  in  an  in¬ 
congruous  two-headed  route  system  which  would  serve 
neither  the  long  haul  or  the  local  passengers  well. 

When  the  Continental-Pioneer  Acquisition  Case  was 
before  the  Board,  Members  Lee  and  Adams  dissented  on 
the  ground  that  this  merger  was  a  violation  of  the  prin¬ 
ciple  of  separating  local  service  from  trunkline  operations. 
The  majority,  though  approving  the  acquisition,  spe¬ 
cifically  stated  that  this  was  not  “an  abandonment  of  the 
Board  policy"  but  an  exception  based  on  the  “unique 
degree  of  similarity  in  the  economic  and  operational 
characteristics  of  the  carriers  involved." 

•  •  •  * 


10641  I 

EVERY  LEGAL  AND  ECONOMIC  CONSIDERATION 
REQUIRES  LIBERALIZATION  OF  ENTRY  STAND¬ 
ARDS 

Air  transportation  has  readied  a  stage  where  com¬ 
petition  from  new  carriers,  far  from  being  a  threat  to 
its  survival,  is  vitally  necessary  for  its  continuing  prog¬ 
ress.  The  full  benefits  of  competition  cannot  be  realized 
unless  the  seventeen-year  policy  of  exclusion  is  aban¬ 
doned  and  new  carriers  are  admitted  to  the  business. 
The  right  of  new  business  to  develop  new  markets 
and  try  new  methods  has  been  characteristic  of  Ameri¬ 
can  business  development.1  The  overwhelming  success  of 


1  North  American  is  not  advocating  complete  freedom  of  entry. 
It  merely  opposes  complete  exclusion  of  new  carriers  from  do¬ 
mestic  trunkline  passenger  transportation. 
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this  American  tradition  places  a  heavy  burden  of  proof 
on  those  who  would  deny  access  to  the  market  by  new 
competition.  This  burden  of  proof  has  not  been  met. 

The  Civil  Aeronautics  Act  itself  provides  no  justifica¬ 
tion  for  this  rigid  policy  of  exclusion.  Indeed,  the  pro¬ 
visions  of  the  Act  and  its  legislative  history  indicate  a 
Congressional  purpose  to  rely  principally  on  competition 
to  attain  the  statutory  objectives.  Nor  do  the  economic 
characteristics  of  air  transportation  require  exclusion 
of  new  carriers.  Indeed  it  has  the  basic  characteristics 
of  those  industries  where  competition  has  traditionally 
best  served  the  public  interest.  Competition  cannot  be 
effective  if  it  is  limited  to  those  few  carriers  who  obtained 
grandfather  rights  in  1938. 

A.  The  Legislative  History  Indicates  Congress  In¬ 
tended  That  Air  Transportation  Should  Not  he  Reserved 
For  the  Grandfather  Carriers. 

At  the  beginning  of  the  Congressional  deliberations, 
there  were  members  of  Congress,  government  depart¬ 
ments  and  public  witnesses  who  objected  to  the  certificate 
provisions  on  the  ground  that  it  might  be  interpreted  as 
barring  new  carriers.  The  representatives  of  the  estab¬ 
lished  airlines  pointed  to  the  record  of  the  ICC  under 
the  Motor  Carrier  Act  and  said  that  new  carriers  had 
been  permitted  into  the  motor  carrier  business  despite 
a  certificate  requirement.  They  said  that  there  would  be 
more  new  carriers  than  ever  if  the  bill  were  passed.  It 
was  only  after  these  assurances  had  been  made  that 
10642  the  Act  obtained  the  support  necessary  for  its 
passage.  These  assurances  were  considered  so  im¬ 
portant  that  just  prior  to  the  Senate  vote,  the  floor  man¬ 
agers  made  a  final  commitment  to  the  Senate  that  the 
Act  erects  no  bars  to  “prevent  other  persons  from  ob¬ 
taining  franchises.”* 


2  This  discussion  summarizes  a  detailed  analysis  contained  in 
the  Brief  to  the  Examiner,  pp.  29-32. 
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B.  The  Civil  Aeronautics  Act  Envisages  a  Vigorously 
Competitive  Air  Transportation  System. 

L  The  Act  was  modeled  on  the  Motor  Carrier  Act  and 
differs  from  traditional  public  utility  statutes  in  its  em¬ 
phasis  on  competition  and  in  its  developmental  objectives. 

There  are  four  primary  considerations*  in  analyzing 
the  basic  structure  of  the  Civil  Aeronautics  Act. 

First.  The  Civil  Aeronautics  Act  was  modeled — not 
after  traditional  utility  statutes  but  after  the  Motor  Car¬ 
rier  Act.  Acquisition  of  Marquette  by  TWA ,  2  C.A.B. 
409  (1940).  The  significant  fact  is  that  the  ICC  has  ad¬ 
mitted  hundreds  of  new  motor  carriers  and  that  Con¬ 
gress  relied  on  this  in  using  the  Motor  Carrier  Act  lan¬ 
guage. 

Second.  The  existence  in  the  Act  of  such  provision  as 
Section  408  (Approval  of  Consolidation,  Mergers  and 
Acquisitions  of  Control),  Section  409(a)  (Interlocking 
Relationship),  and  Section  411  (Unfair  Competition),  are 
specific  evidence  that  Congress  intended  as  far  as  possi¬ 
ble  that  the  Act  be  administered  in  a  manner  which  gave 
full  recognition  to  the  economic  benefits  of  competition. 

Third.  The  Act  is  distinguished  from  the  traditional 
regulatory  statutes  by  its  promotional  and  developmental 
objectives.  As  the  Board  has  stated:4 

10643  “.  .  .  This  characteristic  of  the  statutory  scheme 

serves  to  distinguish  the  Civil  Aeronautics  Board 


3  The  fact  that  a  certificate  is  required  is  of  no  significance, 
per  se.  The  Federal  Communications  Act  has  a  certificate  re¬ 
quirement  and  yet  it  was  held  that  “the  Act  recognizes  that  the 
field  of  broadcasting  is  one  of  free  competition.”  FCC  v.  Sanders 
309  U.S.  470,  474. 

*  Air  Freight  Case,  10  C.A.B.  572  (1949),  affd.  American  Air¬ 
lines  v.  CA.B.,  192  F.  2d  417  (1951) ;  See  also  TWA-North  South 
California  Service,  4  C.A.B.  373,  374  (1944).  American  Express 
Air  Trans- Atlantic  Service,  2  C.A.B.  16,  SO  (1940). 
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from  judicial  tribunals  and  even  from  many  regulatory 
bodies.  Thus  the  Civil  Aeronautics  Board,  in  addition 
to  regulatory  functions  which  are  concerned  with  the 
protection  of  the  users  of  a  public  service,  has  been  en¬ 
trusted  by  the  Congress  with  a  major  promotional  and 
developmental  responsibility  .  .  . 

•  •  •  • 

“Throughout  the  rest  of  the  Civil  Aeronautics  Act 
runs  the  unmistakable  thread  of  this  development  ob¬ 
jective  .  .  .  Thus  the  Civil  Aeronautics  Act  ...  ex¬ 
presses  the  desire  of  Congress,  through  administrative 
control,  to  encourage  and  guide  the  development  of  a 
dynamic  industry  vitally  related  to  the  national  interest  ” 
(p.  588). 

Fourth.  The  unique  and  controlling  provision  which 
distinguishes  the  Civil  Aeronautics  Act  from  all  other 
regulatory  statutes  is  Section  2(d)  which  expressly  pro¬ 
vides  that  “competition  to  the  extent  necessary  to  assure 
the  sound  development  of  air  transportation’  ’  is  in  the 
public  interest  and  in  accordance  with  the  public  con¬ 
venience  and  necessity.  This  provision  goes  further  than 
anything  in  the  Motor  Carrier  Act.  It  is  specific  Con¬ 
gressional  recognition  that  competition  is  to  be  a  primary 
force  in  attaining  the  objectives  of  the  Act 

As  far  as  entry  is  concerned,  the  passage  of  the  Civil 
Aeronautics  Act  established  that  Congress  believed  that 
an  expert  agency  should  decide  the  extent  of  competition 
in  the  industry.  Specifically,  Congress  instructed  the 
Board  that  there  should  be  competition  in  such  amount 
as  would  “assure  the  sound  development”  of  the  indus¬ 
try.  It  did  not  decide  to  what  extent  competition  was 
necessary  or  advisable.  It  did  not  decide  that  air  trans¬ 
portation  was  a  “natural  monopoly”. 
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2.  The  Act  places  primary  reliance  on  competition  to 
attain  the  statutory  objectives. 

From  its  earliest  cases  the  Board  recognized  that  the 
Act,  far  from  abandoning  the  principle  of  competition 
envisages  a  strongly  competitive  air  transportation  sys¬ 
tem.*  The  force  of  the  “competition’’  provision  in  Sec¬ 
tion  2(d)  has  been  insistently  recognized  by  the  Board. 
In  TWA,  North-South  California  Case ,  4  C.A.B.  373 
(1944),  the  Board  stated: 

10644  “.  .  .  At  the  time  the  Act  was  passed  in  1938 

the  domestic  air  transportation  system  had  already 
assumed  a  strongly  competitive  character.  Congress  had 
been  told  by  the  Federal  Aviation  Commission,  whose  re¬ 
port  of  January  1935  was  before  it  at  the  time  the  Act 
was  under  consideration,  that  the  ‘high  quality  of  Ameri¬ 
can  air  transport  had  been  due  in  large  part  to  the  com¬ 
petitive  spirit  that  had  existed  throughout  its  develop¬ 
ment’  Far  from  abandoning  the  principle  of  competition. 
Congress  in  the  Act  expressly  directed  the  Board  to  con¬ 
sider  ‘competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air  transportation  system’  as 
being  in  the  public  interest  .  .  .” 

This  competitive  provision  distinguishes  the  Act  from 
the  traditional  public  utility  statutes  and  even  from  the 
Motor  Carrier  Act.  As  the  Board  stated  in  American 
! Export ,  Air,  Trans- Atlantic  Service ,  2  C.A.B.  16  (1940): 

“certainly,  the  declaration  of  policy  contained  in  section 
2  differentiates  the  Act  in  many  important  respects  from 
the  usual  form  of  public  utility  regulatory  statutes.  Par¬ 
ticularly  is  the  Act  differentiated  from  the  Motor  Carrier 
Act,  1935,  ...  by  reason  of  the  [competitive]  provision 
of  section  2  ...  .  This  provision  has  no  counterpart  in  the 


*  American  Export  Air,  Trans-Atiantie  Service,  2  CAJB.  16,  30 
(1940) ;  TWA,  North-South  California  Cose,  4  CAB.  373,  374 
(1944) ;  Atlantic  Seaboard  Case,  4  CAB.  662,  665  (1944). 
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Motor  Carrier  Act,  1935  .  .  (Underscoring  supplied) 
(p.  30). 

Yet  under  the  Motor  Carrier  Act  with  no  competition 
provision  the  ICC  has  admitted  hundreds  of  new  carriers. 

The  doctrine  that  the  Act  envisages  that  the  Board 
would  rely  primarily  on  competition  to  attain  its  devel¬ 
opmental  objectives  has  been  strongly  affirmed  in  a  series 
of  recent  cases.6  In  the  most  recent  of  these 7  the  Board 
stated: 

“It  is  to  be  noted  that  in  the  endeavor  to  obtain  an  air 
transportation  system  commensurate  with  the  needs  of 
the  commerce  of  the  United  States  and  the  national  de¬ 
fense,  the  Board,  as  well  as  the  President,  have  relied 
principally  on  carrier  competition  to  achieve  those  econ¬ 
omies  and  improvements  in  service  which  are  necessary 
for  these  purposes.  This  reliance  on  competition  is  re¬ 
sponsive  to  the  declaration  of  policy  m  section  2  of  the 
Act  .  .  .”  (Underscoring  supplied). 

The  language  of  the  statute  and  the  doctrine  of  the 
Board  cases  make  it  clear  that  this  Act  differs  radically 
from  other  regulatory  statutes  in  its  singular  reliance  on 
competition  to  attain  the  Congressional  purposes. 

10645  3.  The  fact  that  competition  is  in  the  public  in¬ 

terest  “to  the  extent  necessary  to  assure  the  sound 
development ”  of  air  trmsportation  does  not  destroy  the 
vital  role  of  competition  in  fulfilling  the  statutory  objec¬ 
tives. 

There  has  been  considerable  discussion  of  the  relation- 

0  Reopened  Southern  Service  to  the  West  Case,  E-8466,  June  29, 
1954;  Trans-Pacific  Renewal  Case,  E-8929,  February  8,  1955;  Re¬ 
opened  New  York-Balboa  Through  Service  Proceeding,  ONE  9109- 
10,  November  24,  1954. 

7  Reopened  New  York-Balboa  Through  Service  Proceeding,  ibid. 
The  opinion  was  released  April  18,  1955. 
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ship  of  “competition”  to  “sound  development”  of  air 
transportation.  Some  have  found  a  conflict  between  com¬ 
petition  and  the  sound  development  of  the  industry.8  Com¬ 
petition  is  a  form  of  poison  which  can  safely  be  admin¬ 
istered  only  in  small  doses.  Vigorous  active  competition 
would  destroy  the  “sound  development”  of  the  industry. 

This  view  may  have  had  some  merit  when  the  indus¬ 
try  was  in  tender  infancy.  But  it  is  almost  ludicrous  to 
apply  it  to  trunkline  operations  today  and  particularly 
in  these  heavy  density  markets.  If,  in  a  billion  dollar 
industry,  growing  at  a  rate  of  about  15%  a  year,  com¬ 
petition  conflicts  with  sound  development,  then  the  great 
vitality  and  growth  of  the  American  economy  under  com¬ 
petitive  conditions  is  unexplainable.  This  conflict  is  a 
fiction  which  contradicts  the  facts  of  American  economic 
life. 

The  Board  has  recognized  that  in  air  transportation 
the  practical  effect  of  competition  is  not  to  impair  but 
to  contribute  to  its  sound  development.  In  a  series  of 
cases  the  Board  has  held  that  reliance  on  competition  to 
develop  a  sound  air  transportation  system  is  not  merely 
a  statutory  requirement,  it  is  a  practical  necessity.  It 
is  competition  that  stimulates  improvements  in  service, 
the  development  of  new  methods,  increases  in  reve¬ 
nues  and  reductions  in  cost.®  Economic  regulation 


8  See  e.g.,  Dissenting  Opinion  in  the  Reopened  Southern  Service 
to  the  West  Case,  E-8866,  June  29,  1954,  p.  5  and  Transatlantic 
Cargo  Case,  E-9311,  June  17,  1955,  p.  14. 

9  American  Export  Air,  Trans-Atlantic  Service,  2  C.A.B.  16,  32 
(1940);  TWA,  North-South  California  Case,  4  C.A.B.  373,  375; 
Hawaiian  Case,  7  C.A.B.  83,  103  (1946) ;  Milwaukee-Chicago-N  ew 
York  Restriction  Case,  11  C.A.B.  310,  330  (1950) ;  Colonial  Air, 
et  al.  Atlantic  Seaboard  Case,  4  C.A.B.  652,  555  (1944) ;  Air 
Freight  Case,  10  C.A.B.  572,  588  (1949) ;  Reopened  New  York- 
Balboa  Through  Service  Proceeding,  ONE  9109-10,  November  23, 
1954.  In  the  Hawaiian  Case  the  Board  stated: 

“.  .  .  The  greatest  gain  from  competition,  whether  actual  or 


264 


(Tr.  10646) 

10646  “alone  may  not  be  relied  npon  to  take  the  place 
of  the  stimulns  which  competition  provides/ 1  The 
improvements  “which  flow  from  competitive  service  can¬ 
not  be  obtained  by  administrative  fiat.”10 

The  doctrine  was  vigorously  affirmed  in  one  of  the 
most  recent  cases,  the  Trans-Pacific  Renewal  Case,  (E- 
8929,  February  8,  1955)  where  the  Board  stated: 

.  .  It  seems  clear  that  the  incentives  of  competition 
will  produce  additional  traffic,  and  hence  revenues,  to 
support  the  routes.  Also,  the  spur  of  competition  will 
serve  to  force  each  carrier  to  increase  efficiency  and 
thereby  reduce  costs.  Benefits  of  this  kind  are  impossi¬ 
ble  to  measure  precisely,  and  to  translate  into  dollars. 
They  are,  nonetheless,  real  and  significant.”  (p.  17)  (Un¬ 
derscoring  supplied). 

These  cases  belie  the  antagonism  between  “competition” 
and  “sound  development”.  Improved  service,  new  meth¬ 
ods,  additional  traffic  and  revenues,  increased  efficiency 
and  reduced  costs  are  the  essence  of  sound  development. 
Yet  the  Board  has  consistently  recognized  that  they  can 
only  be  attained  under  the  stimulus  of  competition. 

The  decisions  of  the  Board  have  thus  given  substantial 
recognition  to  the  legal  requirements  and  practical  bene¬ 
fits  of  competition.  In  principle  they  support  a  policy  of 
admission  of  new  entrants  into  trunkline  transportation. 
Certainly  competition  from  new  carriers  would  sharpen 
the  competitive  stimulus  which  leads  to  improved  service, 


potential,  is  the  stimulus  to  devise  and  experiment  with  new 
operating  techniques  and  new  equipment,  to  develop  new  means 
of  acquiring  and  promoting  business,  including  the  rendering  of 
better  service  to  the  customer  and  to  the  Nation  and  affording 
the  Government  a  comparative  yardstick  by  which  the  perform¬ 
ance  of  the  carriers  may  be  measured  .  .  .  .”  (pp.  108-104). 

10  American  Export  Air,  Trans-Atlantic  Service,  2  C.AJB.  16,  SO 
(1940) ;  Atlantic  Seaboard  Case,  4  CJUB.  562,  655  (1940). 


265 


(Tr.  10647) 

and  more  efficient  operation.  The  Board  recognized  this 
in  certificating  new  all  freight  carriers.11  Bnt  it  has  not 
done  so  in  the  domestic  passenger  trnnkline  business. 
This  should  be  the  first  area  where  these  competitive 
principles  should  be  applied — not  the  last.  It  is  by  far 
the  most  important  area  embracing  86%  of  the  market 
It  is  the  area  where  full  competition  will  do  the  most 
good.  It  is  also  the  most  mature  and  lucrative  area — 
the  one  where  competition  involves  the  least  risk. 

C.  The  Fact  That  the  Grandfather  Carriers  Serve 
SmaU  Toums  Does  Not  Justify  Exclusion  of  AH  New 
Trunkline  Carriers. 

The  thesis  is  that  existing  carriers  should  be  preferred 
because  they  will  provide  a  more  balanced  service  com¬ 
bining  lucrative  high  density  traffic  segments  with 
10647  leaner  small  town  segments.  Today  this  argument 
is  used  more  than  any  other.  Yet  it  has  been 
subject  to  virtually  no  factual  analysis. 

This  argument  has  but  limited  applicability  to  North 
American’s  application,  for  two  reasons,  (1)  North  Amer¬ 
ican  is  willing  to  serve  any  small  towns  designated  by 
the  Board  within  the  area  of  the  case,  and  (2)  North 
American  proposes  to  offer  all-coach  service,  a  field  in 
which  virtually  no  small  town  service  has  been  offered 
by  the  presently  certificated  carriers. 


“In  the  Air  Freight  Case,  10  CA.B.  672  (1949)  the  Board 
certificated  new  all-freight  carriers  stating: 

“.  .  .  They  will  live  and  prosper  only  through  their  ability  to 
develop  an  economic  business  and  by  constant  search  for  new 
techniques,  new  business  and  new  equipment.  To  the  extent  that 
they  succeed  in  such  endeavors  they  x oiU,  by  their  example,  benefit 
the  presently  certificated  carriers  and  air  transportation  as  a 
whole ;  and  new  methods,  equipment  and  managerial  improve¬ 
ments  will  be  made  available  to  the  entire  industry. 

Thus,  the  cargo  carriers  will  provide  a  valuable  yarfetick  for 
measuring  the  alertness  and  efficiency  of  other  carriers  of  cargo.” 
(p.589)  (Underscoring  supplied). 
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I 

The  existence  of  small  town  service  by  existing  car¬ 
riers  is  no  indication  of  moral  superiority.  They  ob¬ 
tained  these  cities  when  they  were  subsidized  to  serve 
them.  In  recent  years  with  subsidy  diminishing  they  have 
been  aggressively  seeking  suspension  of  service.12  Nor 
is  North  American  seeking  the  easy  path  to  riches.  In 
fact,  it  is  asking  to  compete  with  well-established,  well- 
financed  carriers  with  an  equipment  advantage.  The  den¬ 
sity  of  the  traffic  is  more  than  offset  by  the  intensity  of 
the  competition. 

North  American  is  seeking  authority  for  large  city  serv¬ 
ice  out  of  necessity,  not  greed.  At  small  cities  now  served 
by  one  trunkline,  there  is  no  likelihood  of  the  Board 
finding  a  justification  for  competitive  trunkline  service. 
A  new  carrier  thus  has  no  opportunity  to  secure  the 
small  town  authorization  necessary  for  the  balanced  kind 
of  pattern  contemplated  by  the  argument.  It  must  apply 
for  the  big  cities. 

Logically  this  argument  bars  all  new  entry  into  trunk¬ 
line  transport,  a  bar  not  contemplated  by  the  Act  and 
inconsistent  with  the  proper  development  of  air  trans¬ 
portation.  New  trunkline  service  to  small  towns  cannot 
be  authorized  because  there  isn’t  enough  traffic.  New 
large  town  authorization  is  barred  because  it  isn’t  bal¬ 
anced  by  small  town  service.  An  argument  that  would 
logically  bar  all  new  trunkline  carriers  should  not  be  ac¬ 
cepted  unless  it  is  clearly  true  and  of  overwhelming 
significance.  This  is  not  the  fact 

1.  Small  town  service  is  an  insignificant  part  of  trunk¬ 
line  operations  today. 

As  air  transportation  has  grown  the  proportion  of 
small  town  service  has  decreased  until  it  is  no  longer 


12  In  the  four  and  a  half  years  ending  June  30,  1954,  the  Board 
suspended  service  at  42  small  trunkline  cities. 
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significant  The  following  table 181  shows  the  change  in 
proportions  of  revenue  passenger  miles  at  small  and 
large  stations: 

10648 


Stations  with  under  775 

1941 

1947 

1954 

passengers  per  month 
Stations  with  over  5,500 

6.1% 

1.6% 

.8% 

passengers  per  month 

35.4% 

72.9% 

86.7% 

Not  only  small  town  traffic  bnt  small  town  service  is 
minimal.  Less  than  6%  of  the  available  seats  of  the 
Big  Four  carriers  are  employed  to  service  stations  with 
four  scheduled  departures  a  day  or  less  (NAJ  1,  p.  159). 

Certainly  this  small  proportion  of  small  town  service 
does  not  justify  a  policy  of  complete  exclusion.  Certainly 

the  tail  would  be  wagging  the  dog  if  this  consideration 
were  to  deprive  major  traffic  centers  of  the  substantial 
benefits  of  vigorous  new  competition. 

2.  Certification  of  a  new  carrier  will  not  jeopardize 
existing  service  to  small  towns 

In  this  case  North  American  is  primarily  seeking  to 
compete  with  American,  TWA  and  United.  Their  large 
traffic  volume  wide  operating  margins,  and  great  eco¬ 
nomic  strength  makes  it  clear  that  certification  of  a  new 
carrier  would  not  impair  their  ability  to  serve  small 
stations. 

In  any  event  it  is  extremely  questionable  whether  car¬ 
riers  are  losing  money  at  small  stations.  An  analysis  of 
the  ten  smallest  stations  operated  by  Braniff,  Capital, 
Delta  and  National  shows  that  station  revenues  average 
281%  of  station  expenses — exceeding  the  expense  by 
$447,453  per  quarter.  Continental^  revenues  at  its  ten 

13  Air  Traffic  Surveys,  March  1941,  1947,  1954. 
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smallest  stations  were  386%  of  station  expenses.14  These 
facts  by  themselves  do  niot  prove  that  small  town  opera¬ 
tions  are  profitable.  A  complete  analysis  would  require 
a  computation  of  flight  cost  and  of  the  effect  of  operat¬ 
ing  these  stations  on  overhead  costs.  They  do  show  that 
these  stations  are  substantial  revenue  generators,  con¬ 
tributing  revenue  substantially  in  excess  of  their  station 
expenses.  In  light  of  these  facts  any  claims  of  substan¬ 
tial  losses  should  be  backed  up  by  evidence.  This  evi¬ 
dence  has  not  been  produced. 

Even  if  carriers  were  losing  money  at  small  towns, 
certification  of  North  American  would  not  impair  small 
town  service.  The  profits  on  good  routes  will  still  be 
available  to  offset  any  losses  on  other  poorer  routes. 

This  is  because  traffic  growth  over  these  good 
10649  routes  far  exceeds  any  diversion  caused  by  new 
certification.  (See  Part  VIII). 

This  argument  is  a  good  example  of  outmoded  route 
thinking.  It  was  only  valid  in  a  small  struggling  sub¬ 
sidized  industry  where  route  extension  must  be  doled 
out  with  an  eyedropper.  It  has  little  relation  to  the 
present  highly  profitable  billion  dollar  air  transportation 
business  with  a  growth  of  over  100  million  dollars  a  year. 
An  argument  which  had  some  validity  in  the  early  days 
of  air  transportation  has  been  kept  alive  long  after  it 
should  have  been  given  a  decent  burial. 

The  burden  of  proof  is  on  those  who  would  deny  all 
new  entry  on  this  ground.  Certainly  in  this  record  there 
is  no  showing  that  there  are  losses  or  that  the  losses  are 
substantial.  Certainly  it  is  clear  that  the  proportion  of 
small  town  service  is  infinitesimal  today. 


14  The  figures  for  each  carrier  based  on  the  B4  and  B5  schedule 
of  the  Form  41s  for  the  quarter  ending  September  30,  1954. 
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D.  The  Reasons  for  Restricting  Entry  of  Public 
Utilities  Are  Not  Applicable  to  Air  Transportation. 

Neither  the  Board  nor  the  industry  has  regarded  air 
transportation  as  a  traditional  public  utility.  The  Board 
has  authorized  a  substantial  expansion  of  competition 
among  the  grandfather  carriers.  Such  competition  would 
not  be  authorized  among  traditional  utilities.  If  compe¬ 
tition  is  warranted  among  grandfather  carriers,  it  is 
equally  warranted  between  grandfather  carriers  and  new 
carriers.  Air  transportation  cannot  be  considered  a  pub¬ 
lic  utility  when  considering  the  application  of  new  car¬ 
riers ,  but  a  competitive  business  when  extensions  of 
grandfather  carriers  are  involved. 

In  virtually  the  entire  American  economy,  competition 
and  free  enterprise  have  best  served  the  public  interest. 
Traditionally  entry  has  been  severely  restricted  only  in 
industries  where  competition  hasn’t  worked  and  histori¬ 
cally  has  led  to  monopoly.  The  economic  characteristics 
of  air  transportation  are  not  akin  to  public  utilities  but 
to  those  industries  where  competition  including  liberal 
entry  has  done  the  best  job. 

The  key  economic  characteristics  of  public  utilities  are 
as  follows: 

1.  Public  utilities  are  characterized  by  heavy  fixed 
investment  in  relation  to  sales. 

2.  Public  utilities  are  characterized  by  sharply  de¬ 
creasing  costs.  Because  of  the  high  fixed  costs, 

10650  volume  can  be  expanded  at  very  little  additional 
expense. 

3.  Public  utilities  are  characterized  by  a  low  propor¬ 
tion  of  cash  costs. 

4.  Public  utilities  are  characterized  by  a  relatively 
static  market. 
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When  this  unusual  combination  occurs,  economic  his¬ 
tory  has  shown  repeatedly  that  competition  does  not 
work.15 

The  contrast  between  the  economic  characteristics  of 
public  utilities  and  air  carriers  is  sharp  and  conclusive. 

1.  Air  transportation  has  only  one-seventh  the  invest¬ 
ment  in  relation  to  sales  of  public  utilities.1*  From  an 
investment  ratio  standpoint,  air  transportation  is  closely 
akin  to  a  normal  manufacturing  industry  not  to  a  public 
utility. 

2.  In  air  transportation  costs  do  not  decrease  sharply 
with  expansion  of  volume.  If  this  were  true,  the  large 
carriers  would  have  substantially  lower  costs  than  the 
medium  size  carriers.  Yet  there  is  very  little  cost  dif¬ 
ference  once  a  carrier  is  larger  than  Northeast  or 
Colonial.  Indeed,  Capital,  Delta  and  National  have  lower 
costs  per  available  ton  mile  than  American  or  TWA. 
(NAJ  1). 

3.  In  air  transportation  cash  costs  are  81.1%  of  total 
costs  as  compared  to  only  60.7%  for  electric  utilities. 
There  is  substantially  less  opportunity  to  cut  rates  by 
deferring  depreciation  and  other  non-cash  items.17 


15  See  e.g.,  Jones  and  Bigham,  Principles  of  Public  Utility  Eco¬ 
nomics  (1939)  pp.  62-68,  Thompson  and  Smith,  Public  Utility 
Economics  (1941),  pp.  75-98;  Barnes,  The  Economics  of  Public 
Utility  Regulation  (1941),  pp.  42-43,  168-169. 

16  This  is  shown  by  the  following  table : 

Investment  as  a  Percent  of  Revenues 
Electric  Utilities  324.4% 

Domestic  Trunklines  44.8% 

Maunfacturing  Industries  40.9% 

Source:  Civil  Aeronautics  Board,  Recurrent  Report  of  Finan¬ 
cial  Data,  1953,  and  Quarterly  Report  of  Air  Carrier  Operating 
Factors,  December,  1953.  Federal  Power  Commission,  Statistics 
of  Electric  Utilities,  1953.  Federal  Trade  Commission  and  Se¬ 
curity  Exchange  Commission. 

17  Ibid. 
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In  short,  air  transportation  has  none  of  the  character¬ 
istics  of  industries  where  entry  has  traditionally  been 
restricted.  Its  characteristics  are  closely  akin  to  those 
of  businesses  where  competition  has  been  deemed  in  the 

public  interest. 

•  •  •  • 

10651  B.  Air  Transportation  is  Characterized  by 
Dynamic  Traffic  Growth. 

The  history  of  air  transportation  is  one  of  growth — 
growth  that  has  been  substantial  and  continuous.  That 
history  is  set  forth  in  the  table  below: 

10652 

GROWTH  OF  DOMESTIC  TRUNKLINES:  1938-1953 
Revenue  Passenger  Miles — In  Thousands 


Year 

Amount 

Year  to  Year  Growth 

1938 

475,599 

1939 

679,526 

+42.9% 

1940 

1,046,945 

+54.1 

1941 

1,377,153 

+31.5 

1942 

1,405,836 

+  2.1 

1943 

1,617,129 

+  15.0 

1944 

2,161,029 

+33.6 

1945 

3,336,277 

+54.4 

1946 

5,903,111 

+76.9 

1947 

6,010,632 

+  1.8 

1948 

5,822,388 

-  3.1 

1949 

6,562,580 

+  12.7 

1950 

7,766,008 

+  18.3 

1951 

10,210,726 

+31.6 

1952 

12,120,798 

+  18.7 

1953 

14,297,581 

+  18.0 

1954 

16,234,600 

+13.6 

This  is  a  remarkable  record.  Since  1938,  the  industry 
has  grown  at  an  average  rate  of  25%  a  year.  Since  1948 
it  has  grown  at  the  rate  of  19%  a  year.  The  growth  in 
one  year  (1954  over  1953)  was  over  fowr  times  as  large 
as  the  total  industry  in  1938  and  larger  than  the  total 
industry  in  1943.  There  is  every  indication  that  the 
growth  will  continue. 
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The  Board’s  decision  should  give  full  recognition  to 
the  strong  persistent  growth  of  air  traffic.  That  is  not 
to  say  that  in  every  year,  traffic  will  increase.  But  since 
1930,  there  have  been  only  two  years  (1937  and  1948) 
when  it  didn’t.  Nor  is  it  to  say  that  traffic  will  continue 
to  grow  in  the  future  as  fast  as  in  the  past.  There  will 
be  a  declining  rate  of  growth  as  the  industry  matures. 
North  American  submits,  however,  that  there  will  be 
growth,  that  the  growth  will  be  substantial,  and  the 
Board  cannot  fulfill  its  statutory  responsibilities  unless 
it  gives  full  consideration  to  this  rate  of  growth  in  shap¬ 
ing  the  country’s  air  transportation  system. 

By  relating  historic  traffic  growth  trends  to  the  Gross 
National  Product  and  population,  North  American  cal¬ 
culated  that  domestic  trunkline  revenue  passenger  miles 
would  be  18.0  billion  in  1955,  28  billion  in  1960  and  57.0 
billion  in  1975.  (NAJ  1,  p.  66).  The  conservative  nature 
of  these  traffic  figures  is  demonstrated  by  the  table  below 
comparing  historic  growth  with  the  estimates.  '(NAJ  1, 
p.  69) : 

10653 

Average  Annual  Rate  of  Growth 
Year  of  Revenue  Passenger  Miles 


1930-36 

31.5% 

1936-41 

25.8% 

1941-47 

28.1% 

1947-63 

15.9% 

1953-60  (Est.) 

9.1% 

1960-75  (Est.) 

4.9% 

Between  1953  and  1960  North  American  estimated  a 
growth  of  9.1%.  During  1954  traffic  increased  13.6%  and 
this  rate  has  increased  in  1955.  Certainly  these  are  con¬ 
servative  calculations.1 

•  •  «  • 


1 A  complete  analysis  of  North  American’s  traffic  projections  is 
set  forth  in  the  Brief  to  the  Examiner,  pp.  21-24. 
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10658  2.  Monopoly  has  stifled  the  development  of  coach. 

It  is  not  only  traffic  development  but  coach  de¬ 
velopment  that  suffers.  The  following  table  sets  forth 
the  number .  of  convenient  coach  flights 8  on  the  non-com¬ 
petitive  segments  in  August,  1955.  (Official  Airline  Guide). 

Convenient  Coach  Schedules 
Westbound  Eastbound  Total 

Chicago-Denver  2  13 

Kansas  City-Denver  0  0  0 

Kansas  City-Los  Angeles  12  3 

Kansas  City-San  Francisco  12  3 

Denver-Los  Angeles  113 

Denver-Los  Angeles  112 

Denver-San  Francisco  0  0  0 

Convenient  coach  service  is  virtually  non-existent. 
Consider  these  facts. 

a.  Two  segments,  Kansas  City-Denver  and  Denver- 
San  Francisco,  have  no  convenient  coach  service. 

b.  The  presently  certificated  carriers  are  offering  less 
convenient  coach  service  than  the  nvmimurn  for  feeder 
operations .°  These  segments  average  less  than  one  round 
trip  a  day.  Yet  two  round  trips  a  day  is  the  generally 
accepted  minimum  for  local  service  operations. 

These  are  long  haul  segments  averaging  1023  miles. 
Four  of  the  six  segments  are  in  the  top  hundred  pairs 
of  points.  Yet  on  these  segments,  ideally  suited  for 
coach,  the  service  is  less  than  half  the  minimum  service 
designated  for  local  service  operations. 

The  lack  of  adequate  coach  service  is  also  shown  by 
the  extraordinarily  high  load  factors.  This  is  shown  by 
the  following  table : 

5  Official  Airline  Guide,  August,  1965,  schedules  were  designated 
inconvenient  if  they  either  arrived  or  departed  between  12  mid¬ 
night  and  7 :00  A.M. 

•  In  1954,  local  service  carriers  averaged  2.9  round  trip  flights 
per  day. 
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March  1953  September  1963 


First 

First 

Coach  Class  Difference  Coach 

Class  Difference 

Chicago-Denver  71.7 

65.6 

6.1 

91.2 

81.5 

9.7 

Kansas  City-San  Francisco  75.0 

52.8 

22.2 

90.0 

.... 

Kansas  City-Los  Angeles  No  Coach 

58.9 

.... 

81.2 

65.7 

15.5 

Kansas  City-Denver  No  Coach 

52.1 

.... 

No  Coach 

57.2 

.... 

Denver-Los  Angeles  No  Coach 

71.1 

.... 

No  Coach 

80.1 

.... 

Denver-San  Francisco  74.0 

56.3 

17.7 

84.7 

66.2 

18.5 

10659  Whenever  average  monthly  load  factors  rise  in 
excess  of  70%,  service  to  the  public  suffers.  Dur- 
!  ing  peak  hours  of  the  day  or  peak  days  of  the  week, 
passengers  simply  cannot  be  accommodated. 

Yet  what  is  the  record  here : 

a.  Coach  load  factors  in  every  segment  during  both 
periods  are  in  excess  of  70%.  Even  in  March,  a  low 
month,  coach  load  factors  ranged  from  71.7%  to  75%. 

b.  In  September,  the  lowest  load  factor  on  coach 
flights  serving  Denver  or  San  Francisco  was  84.7%. 

c.  Coach  load  factors  range  from  6.1  to  22.2  points 
higher  than  first  class  load  factors. 

The  combination  of  inconvenient  schedules  and  high 
load  factors  'can  mean  only  one  thing.  Coach  traffic  has 
not  been  developed.  The  table  below  sets  forth  the  per¬ 
centage  of  coach  passengers  by  segment  during  the  Sep¬ 
tember  1953  Air  Traffic  Survey  period. 


7  NAJ  11,  Tables  1  and  2.  North  American’s  load  factors  have 
been  eliminated  from  the  computation.  North  American's  historic 
load  factors  on  its  present  operation  are  also  very  high.  In  its 
proposals  in  this  proceeding.  North  American  projected  a  70% 
load  factor  for  traffic  purposes  (NAJ  11).  This  is  the  highest 
load  factor  consistent  with  the  obligations  of  certificated  service. 
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Total  Coach 

Rev.  Pass.  Miles  Passenger  Miles  Percent  Coach 


Chicago-Denver 

2861 

235 

8.2 

Kansas  City-Denver 

1200 

.... 

.... 

Kansas  City-Los  Angeles 

2028 

471 

23.5 

Kansas  City-San  Francisco 

1059 

343 

32.3 

Denver-Los  Angeles 

3517 

.... 

— . 

Denvei-San  Francisco 

2207 

214 

9.7 

12872 

1263 

9.9% 

In  1953,  coach  accounted  for  25.9%  of  the  national 
traffic.  Yet  on  these  long  haul  dense  segments  it  equalled 
only  9.9%  of  local  traffic.  Certainly  these  markets  with 
proper  coach  service  would  far  exceed  the  national  aver¬ 
age.  Certainly  this  paltry  development  of  'coach  demon¬ 
strates  the  necessity  of  new  competition  particularly 
from  a  carrier  that  will  aggressively  develop  coach. 

Every  applicant  in  this  proceeding  “proposes”  a  sub¬ 
stantial  expansion  of  coach  service.  Air  transportation 

cannot  grow  on  unverified  promises.  The  first  class  pas¬ 
senger  carriers  have  had  since  1946,  or  iat  least  since 
1949,  a  full  opportunity  to  provide  adequate  coach  serv¬ 
ice.  They  have  not  done  so.  Why  should  these  carriers 
“propose”  to  develop  coach?  Why  haven’t  they  done  it? 
If  past  is  prologue,  the  coach  market  faces  a  dismal 
future  if  the  Board  is  to  rely  on  these  carriers  alone 
to  develop  the  market. 

B.  There  is  a  Need  for  Additional  Competition  Over 
the  Competitive  Segments. 

Three  segments,  Chicago-Los  Angeles,  Chicago-San 
Francisco,  and  Chicago-San  Francisco  and  Chicago-Kan- 
sas  City  have  competition.  The  high  load  factor,  high 
fare,  inconveniently  scheduled  coach  service  over  these 
segments  shows  a  drastic  need  for  new  service.  But  even 
if  the  service  were  adequate,  the  density  and  traffic 
10662  growth  warrant  additional  certificates  under  the 
competitive  standards  of  the  Act. 


I 
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1.  Coach  service  is  characterized  by  high  fares ,  incon¬ 
venient  schedules  and  high  load  factors. 

The  coach  service  offered  by  the  certificated  carriers 
over  the  competitive  segments  is  characterized  by  high 
fares  and  inconvenient  schedules.  This  is  demonstrated 
by  two  key  facts : 

a.  Certificated  coach  fares  on  these  segments  range 
from  31%  to  39%  higher  than  those  proposed  by  North 
American  (See  Part  IV-C). 

b.  There  is  a  radical  difference  in  the  convenience  of 
coach  and  first  class  service.  Only  20%  of  first  class 
flights  are  at  inconvenient  hours.  Yet  52%  of  coach 
flights  are  at  inconvenient  hours.  In  other  words,  over 
twice  as  many  coach  flights  are  scheduled  at  inconvenient 

hours.  iThere  is  certainly  no  economic  sense  in  banishing 
coach  passengers  to  schedules  which  arrive  or  depart  at 
inconvenient  hours.  Yet  over  half  of  the  coach  flights  are 
on  the  Dawn  Patrol.* 

With  high  fares  and  inconvenient  service,  one  would 
expect  low  coach  load  factors.  Yet  they  are  startlingly 
high.  This  is  demonstrated  by  the  following  table: 

_ Load  Factors _ . _ 

March  1953  September  1953 


First 

First 

Coach 

Class  Difference 

Coach 

Class  Difference 

Chicago-Los 

Angeles 

83.9 

71.0 

12.9 

76.5 

70.2 

6.3  * 

Chicago-San 

Francisco 

No  Coach 

62.5 

mmmm 

85.3 

77.4 

7.9 

Chicago-Kansas  City 

79.2 

64.1 

15.1 

74.5 

70.2 

4.3 

Nine  years  after  the  introduction  of  coach  service  over 
this  route  by  North  American’s  management,  and  five 


•Air  Traffic  Guide,  August  1955.  A  schedule  was  designated 
inconvenient  if  it  arrived  or  departed  between  12  midnight  and 
7:00  A.M. 
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years  after  its  introduction  by  certificated  carriers,  the 
coach  service  provided  by  the  first  class  passenger  car¬ 
riers  over  these  prime  routes  is  still  inadequate.  CoacJh 
load  factors  range  from  74.5%  to  83.9%.  They  are  from 
4.3  to  15.1  points  higher  than  first  class  service.  Load 
factors  at  this  level  have  only  one  meaning.  Thousands 
of  coach  passengers  were  unable  to  get  accommodations. 
They  demonstrate  both  the  failure  of  existing  coach  serv¬ 
ice  and  the  need  for  new  certification. 

2.  The  heavy  traffic  density  over  these  segments 
creates  a  strong  legal  and  factual  presumption  m  favor 
of  additional  competitive  service. 

•  *  •  • 

10663  This  principle  dictates  additional  competitive 
certification  over  these  high  density  routes.  In 

1953,  these  three  segments  alone  produced  1,685,000,000 
revenue  passenger  miles.12  This  is  more  than  the  com¬ 
bined  traffic  of  three  large  trunk  carriers,  Northeast, 
National  and  Western. 

10664  Chicago-Los  Angeles  and  Chicago-San  Francisco 
are  among  the  very  best  segments  in  the  country. 

In  fact,  only  four  segments  are  better  for  Chicago-Los 
Angeles  ranks  fifth  and  Chicago-San  Francisco  ranks 
sixth  in  revenue  passenger  miles.13  Carrier  recognition 
of  the  density  of  these  markets  is  reflected  in  the  fact 
that  there  are  73  daily  schedules  between  Chicago  and 
Los  Angeles  and  40  daily  schedules  between  Chicago  and 
San  Francisco.  Total  schedules  over  these  two  segments 
amount  to  over  3500  flights  per  month.  Yet  despite  this 


12  In  March  and  September  1953,  a  total  of  280,846,000  RPMs 
was  produced  over  these  three  segments  (NAJ  11,  p.  14  and  15). 
The  figure  above  was  computed  by  multiplying  280,846,000  RPMs 
by  six.  In  1953,  Northwest  had  719,509,000  RPMs,  National  had 
572,369,000  RPMs  and  Western  359,115,000  RPMs. 

12  In  passengers  carried  they  ranked  14th  and  25th  respectively. 
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1.  Coach  service  is  characterized  by  high  fares ,  incon¬ 
venient  schedules  and  high  load  factors. 

The  coach  service  offered  by  the  certificated  carriers 
over  the  competitive  segments  is  characterized  by  high 
fares  and  inconvenient  schedules.  This  is  demonstrated 
by  two  key  facts : 

a.  Certificated  coach  fares  on  these  segments  range 
from  31%  to  39%  higher  than  those  proposed  by  North 
American  (See  Part  IV-C). 

b.  There  is  a  radical  difference  in  the  convenience  of 
coach  and  first  class  service.  Only  20%  of  first  class 
flights  are  at  inconvenient  hours.  Yet  52%  of  coach 
flights  are  at  inconvenient  hours.  In  other  words,  over 
twice  as  many  coach  flights  are  scheduled  at  inconvenient 

hours.  There  is  certainly  no  economic  sense  in  banishing 
coach  passengers  to  schedules  which  arrive  or  depart  at 
inconvenient  hours.  Yet  over  half  of  the  coach  flights  are 
on  the  Dawn  Patrol.8 

With  high  fares  and  inconvenient  service,  one  would 
expect  low  coach  load  factors.  Yet  they  are  startlingly 
high.  This  is  demonstrated  by  the  following  table: 

Load  Factors 

March  1953  September  1953 


First 

First 

Coach 

Class  Difference 

Coach 

Class  Difference 

Chicago-Los 

Angeles 

83.9 

71.0 

12.9 

76.5 

70.2 

6.3  l 

Chicago-San 

Francisco 

No  Coach 

62.5 

.... 

85.3 

77.4 

7.9 

Chicago- Kansas  City 

79.2 

64.1 

15.1 

74.5 

70.2 

4.3 

Nine  years  after  the  introduction  of  coach  service  over 
this  route  by  North  American’s  management,  and  five 


•Air  Traffic  Guide,  August  1955.  A  schedule  was  designated 
inconvenient  if  it  arrived  or  departed  between  12  midnight  and 
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years  after  its  introduction  by  certificated  carriers,  the 
coach  service  provided  by  the  first  class  passenger  car¬ 
riers  over  these  prime  routes  is  still  inadequate.  Coadi 
load  factors  range  from  74.5%  to  83.9%.  They  are  from 
4.3  to  15.1  points  higher  than  first  class  service.  Load 
factors  at  this  level  have  only  one  meaning.  Thousands 
of  coach  passengers  were  unable  to  get  accommodations. 
They  demonstrate  both  the  failure  of  existing  coach  serv¬ 
ice  and  the  need  for  new  certification. 

2.  The  heavy  traffic  density  over  these  segments 
creates  a  strong  legal  and  factual  presumption  in  favor 
of  additional  competitive  service. 

•  0  •  • 

10663  This  principle  dictates  additional  competitive 
certification  over  these  high  density  routes.  In 

1953,  these  three  segments  alone  produced  1,685,000,000 
revenue  passenger  miles.12  This  is  more  than  the  com¬ 
bined  traffic  of  three  large  trunk  carriers,  Northeast, 
National  and  Western. 

10664  Chicago-Los  Angeles  and  Chicago-San  Francisco 
are  among  the  very  best  segments  in  the  country. 

In  fact,  only  four  segments  are  better  for  Chicago-Los 
Angeles  ranks  fifth  and  Chicago-San  Francisco  ranks 
sixth  in  revenue  passenger  miles.18  Carrier  recognition 
of  the  density  of  these  markets  is  reflected  in  the  fact 
that  there  are  73  daily  schedules  between  Chicago  and 
Los  Angeles  and  40  daily  schedules  between  Chicago  and 
San  Francisco.  Total  schedules  over  these  two  segments 
amount  to  over  3500  flights  per  month.  Yet  despite  this 


12  In  March  and  September  1953,  a  total  of  280,846,000  RPMs 
was  produced  over  these  three  segments  (NAJ  11,  p.  14  and  15). 
The  figure  above  was  computed  by  multiplying  280,846,000  RPMs 
by  six.  In  1953,  Northwest  had  719,509,000  RPMs,  National  had 
572,369,000  RPMs  and  Western  359,115,000  RPMs. 

19  In  passengers  carried  they  ranked  14th  and  25th  respectively. 
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number  of  flights,  load  factors  in  March  and  September 
1953  averaged  74.2%  between  Chicago  and  Los  Angeles 
and  74.5%  between  Chicago  and  San  Francisco,  and 
coach  load  factors  were  substantially  higher  (NAJ  11, 
pp.  14  and  15).  When  the  long  haul  characteristics  of 
the  market  are  considered,  these  are  juicy  segments 
indeed.  Chrcago-Kansas  City  is  also  a  heavy  traffic  seg¬ 
ment  which  has  experienced  substantial  traffic  growth. 
Nationally  it  ranks  37th  in  passengers  and  62nd  in  reve¬ 
nue  passenger  miles.  There  are  34  schedules  a  day  or 
over  a  thousand  a  month  over  the  segment.  In  Maccli 
and  September  1953,  load  factors  averaged  73.5%. 

Judged  by  traffic  density,  traffic  ranking,  schedules 
operated,  load  factors,  indeed  by  any  index,  these  are 
among  the  best  routes  in  the  country.  This  traffic  den¬ 
sity  should  raise  a  “strong  presumption”  in  favor  of 
new  competition.  With  this  heavy  traffic,  additional  cer¬ 
tification  is  “economically  feasible  and  will  contribute  to 
the  development  of  a  sound  air  transportation  system.” 
Certainly,  here  there  is  “sufficient  traffic  to  support  com¬ 
petitive  service  without  increase  of  total  operating  cost. 

3.  As  a  matter  of  law ,  traffic  growth  warrants  certi¬ 
fication  of  additional  competition  and  the  fact  that  exist¬ 
ing  carriers  will  supply  adequate  service  is  immaterial. 

These  segments  have  also  experenced  extraordinary 
growth.  Between  September  1948  and  1953  the  local 
traffic  over  these  three  segments  increased  from  10,387 
passengers  to  27,576  passengers,  an  increase  of  166%. 

During  this  same  period  total  domestic  passengers 
10665  increased  76%. 14  In  other  words,  the  rate  of 
growth  over  these  segments  was  over  twice  as 
great  as  the  nation  as  a  whole. 


14  Air  Traffic  Surveys  for  September  1948  and  September  1953. 
The  September  1953  figure  is  adjusted  to  a  monthly  basis. 
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•  •  •  • 

10666  4.  Competition  should  not  be  restricted  to  only 

two  or  three  carriers  per  market. 

These  segments  are  among  the  densest  in  the  country. 
There  traffic  has  doubled  since  1948.  Under  these  circum¬ 
stances,  the  basic  question  is  not — why  should  there  be 
more  competition — but  why  shouldn’t  there  be? 

The  board  must  think  competition  of  additional  car¬ 
riers  has  some  value.  Twenty-two  of  the  top  hundred 
markets  have  three  or  four  carriers  competitive  today 
and  eighteen  of  these  were  certificated  by  the  Board.16 
Grave  and  serious  warnings  were  sounded  in  all  these 
cases.  Yet  this  policy  was  certainly  not  a  failure  for  the 
industry  is  strong  and  healthy  today. 

Since  the  Board  last  authorized  new  direct  service 
between  Chicago  and  Los  Angeles  and  San  Francisco  in 
1947,  National  air  traffic  has  increased  over  two  and  a 
half  times.17  If  three  direct  carriers  were  justified  be¬ 
tween  Chicago  and  San  Francisco  in  1947,  then  seven  or 
eight  carriers  are  justified  today.  If  two  direct  carriers 
were  justified  between  Chicago  and  San  Francisco,  then 
five  are  justified  today.  North  American  is  not  suggest¬ 
ing  that  five  or  seven  carriers  be  authorized.  It  is  urging 
that  there  is  plenty  of  room  for  new  carriers. 

There  is  no  ceiling  on  the  future  of  air  transportation 


16  The  segments  were  listed  by  the  Board  in  the  Hearings  be¬ 
fore  the  Interstate  and  Foreign  Commerce  Committee,  U.  S.  Sen¬ 
ate,  on  S.  2647,  p.  1180. 

17  United  obtained  the  right  for  direct  service  from  Chicago  to 
Los  Angeles  by  acquiring  Western's  route  in  the  United-Western 
Acquisition  Air  Case  Property,  4  C.A.B.  98  (1947).  Additional 
non-stop  Chicago-San  Francisco  service  was  authorized  in  TWA 
Route  Consolidation,  8  C.A.B.  28  (1947).  No  similar  analysis 
can  be  made  between  Kansas  City-Chicago  because  both  TWA  and 
Braniff  had  grandfather  rights. 


280 


(Tr.  10670) 

and  there  should  be  no  ceiling  on  the  number  of  car¬ 
riers  in  a  particular  market.  That  is  particularly  true 
of  these  dense  markets.  It  is  particularly  true  in  mar¬ 
kets  that  are  growing  at  this  rate.  It  is  particularly 
true  here  when  additional  competition  from  a  new  car¬ 
rier  is  needed  to  develop  coach.  Under  this  Act  and 
on  these  facts  the  number  of  carriers  between  points  is 
not  a  basic  consideration.  The  key  question  is  whether 
the  objectives  of  the  Act  would  be  promoted  by  addi¬ 
tional  certification.  The  record  here  leaves  no  doubt 
that  it  would  be. 

•  •  •  • 

10669  B.  The  Board  Should  Rely  on  Competition  to 
Promote  the  Aggressive  Development  of  Air 

Coach . 

1.  The  Act  contemplates  primary  reliance  on  compe¬ 
tition  to  attain  this  important  objective. 

It  has  been  urged  that  the  question  of  which  carrier 
will  best  develop  coach  is  a  rate  and  not  a  route  ques¬ 
tion.  This  argument  is  based  in  large  part  upon 

10670  dicta  in  the  Transcontinental  Coach  Type  Service 
Case.3 

The  argument  is  premised  on  a  basis  misconception 
of  North  American’s  position.  North  American  believes 
that  the  Board  has  no  greater  responsibility  than  to 
promote  the  development  of  low  fare  air  coach.  IThis 
acquires  that  the  Board  use  all  its  power,  including  its 
power  to  certificate  new  competition,  to  attain  this  im- 


*  In  the  Transcontinental  Coach  Type  Service  Case,  14  CAB. 
720,  the  Board  stated: 

"It  becomes  clear,  then,  upon  the  simplest  analysis  of  the  prob¬ 
lem,  that  air  coach  service  involves  a  decision  as  to  the  appropriate 
pricing  of  one  of  the  natural  products  of  airline  operation.  Basic¬ 
ally  this  poses,  not  a  new  route  or  new  service  problem,  but  a 
rate  problem — a  decision  as  to  what  fares  should  be  charged.” 
(p.  722). 
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portant  objective.  North  American  has  aggressively  de¬ 
veloped  coach  on  a  sound  economic  basis  at  fares  lower 
than  those  charged  by  the  grandfather  carriers.  Com¬ 
petition  from  a  carrier  with  this  history  is  the  best  way 
to  realize  the  objectives  of  Section  2.  The  kind  of  com¬ 
petition  that  will  result  from  certification  of  North  Amer¬ 
ican  and  its  effect  in  promoting  the  objectives  of  the 
Act  is  a  legitimate  and  proper  consideration  in  a  route 

case. 

Section  2  of  the  Act  contains  three  provisions  which 
demonstrate  that  the  ability  of  an  applicant  to  provide 
low  fare  coach  service  is  a  relevant  consideration  in  de¬ 
termining  the  public  convenience  and  necessity. 

a.  Section  2(c)  of  the  Act  expressly  provides  that  the 
“promotion  of  adequate,  economical,  and  efficient  service 
at  reasonable  charges”  is  in  accordance  with  the  public 
convenience  and  necessity. 

b.  Section  2(a)  provides  that  the  development  of  air 
transportation  properly  adapted  to  the  needs  of  the 
commerce  of  the  United  States  is  in  the  public  conven¬ 
ience  and  necessity.  Low  fares  are  more  than  just  a 
bargain  for  the  traveler.  By  developing  traffic,  they 
directly  promote  the  commerce  of  the  United  States. 

c.  Section  2(d)  provides  that  competition  to  the  extent 
necessary  to  assure  the  sound  development  of  air  trans¬ 
portation  is  in  the  public  convenience  and  necessity. 

Under  these  statutory  provisions,  certification  of  a  car¬ 
rier  to  assure  the  competitive  development  of  low  fare 
coach  service  is  not  only  proper — it  is  a  vital  considera¬ 
tion  in  measuring  the  public  convenience  and  necessity. 

Finally,  the  Board  has  recognized  that  the  “full  devel¬ 
opment  of  air  transportation  cannot  be  gained  by  reg- 
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illation  alone.”4  Instead,  the  Board  has  “relied 
10671  principally  on  carrier  competition  to  achieve  those 
economies  and  improvements  in  service”  which 
are  necessary  to  attain  the  statutory  objectives.  (Re¬ 
opened  New  York-Balboa  Through  Service  Case ,  ONE- 
9109-10).  The  development  of  coach  is  a  “major  objec¬ 
tive”.  Certainly  in  this  important  area  the  Board  should 
place  its  “principal”  reliance  on  competition  rather  than 
on  rate  regulation.5  Certainly  the  certification  of  com¬ 
petition  by  North  American  provides  the  best  insurance 
that  this  objective  will  be  realized. 

2.  Only  competition  from  non-certificated  air  carriers 
forced  the  certificated  carriers  to  offer  coach  service. 

The  first  class  passenger  carriers  were  reluctant  con- 


*  TWA,  North-South  California  Case,  4  C.A.B.  373,  375  (1944). 
In  Colonial  Airlines  Atlantic  Seaboard  Operation,  4  C.A.B.  552 
(1944),  the  Board  stated: 

“It  is  generally  recognized  that  economic  regulation  alone  can¬ 
not  be  relied  upon  to  take  the  place  of  the  stimulus  which  com¬ 
petition  provides  in  the  advancement  of  technique  and  service  in 
air  transportation.” 

*  *  *  * 

“The  improvements  which  flow  from  a  competitive  service  can¬ 
not  be  obtained  by  administrative  fiat  (p.  555). 

3  That  the  Board  cannot  rely  on  regulation  to  insure  low  fare 
service  is  conclusively  demonstrated  by  the  history  of  the  General 
Fare  Investigation  (Docket  No.  5509).  Three  months  after  the 
Transcontinental  Coach  Type  Service  Case,  with  profits  at  record 
levels,  the  certificated  carriers  filed  for  fare  increases  of  a  dollar 
per  ticket  and  elimination  of  the  round-trip  discount.  The  Board 
actually  permitted  the  one  dollar  increase  but  suspended  the  pro¬ 
vision  eliminating  the  round-trip  discount.  It  instituted  a  Gen¬ 
eral  Fare  Investigation  to  see  if  fare  levels  were  too  high.  (ONE- 
6305,  April  9,  1952).  The  investigation  was  soon  dismissed  de¬ 
spite  vigorous  dissents  by  Members  Lee  and  Adams  and  an  in¬ 
formal  “study”  instituted  (ONE-7376,  May  14,  1953).  The  “study” 
has  been  dormant  ever  since.  The  inefectual  results  of  the  Gen¬ 
eral  Fare  Investigation  make  it  clear  that  the  Board  must  rely  on 
competition  rather  than  “administrative  fiat”,  if  it  is  to  attain 
low  fare  air  transportation. 
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verts  to  the  coach  business.  It  was  not  nntil  the  end 
of  1048  that  Capital,  the  first  certificated  coach  carrier, 
started  a  restricted  night  service.  As  late  as  May 
1949,  Mr.  C.  B.  Smith,  President  of  American  Airlines, 
testified  before  the  Johnson  Committee  as  follows:* 

“.  .  .  We  do  not  believe  that  we  can  presently  engage 
in  the  coach  service  and  provide  the  standard  of  service 
reasonably  required  without  consequent  loss  and  with¬ 
out,  perhaps,  getting  our  organization  back  into  the  sub¬ 
sidy  situation.” 

Mr.  Patterson,  President  of  United  Airlines,  was  even 
more  reluctant  to  engage  in  the  business.  He  stated: 

“.  .  .  If  we  had  a  little  margin  to  work  on  we  could 
experiment  with  coach,  we  could  experiment  with  many 
things,  but  we  just  comnot  afford  to  take  the  chance 
where  we  may  effect,  or  create,  greater  losses  than  are 
staring  us  in  the  face  right  now.”  (Underscoring  sup¬ 
plied). 

In  sharp  contrast  to  this,  the  management  of  North 
American  has  been  vigorously  pushing  the  coach  business 
since  January,  1946.  In  these  same  hearings  when  Amer¬ 
ican  and  United  were  deprecating  coach  service,  Mr. 
James  Fischgrund,  now  one  of  North  American’s  top 
management,  testified: 

10672  “This  new  market  for  low-cost  air  service  has 
a  potential  many  times  greater  than  that  hereto¬ 
fore  served  by  those  (grandfather)  carriers  .  .  . 

•  •  •  • 

1  ‘What  we  have  accomplished  constitutes,  we  believe, 
a  major  development  in  the  field  of  transportation.  The 
significance  of  this  development  is  great.  If  its  poten- 

8  Airline  Industry  Investigation,  Hearings  Before  the  Commit¬ 
tee  on  Interstate  and  Foreign  Commerce,  U.  S.  Senate,  81st  Con¬ 
gress,  pp.  756-757  (1949). 
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illation  alone.”4  Instead,  tlie  Board  has  “relied 
10671  principally  on  carrier  competition  to  achieve  those 
economies  and  improvements  in  service”  which 
are  necessary  to  attain  the  statutory  objectives.  (Re¬ 
opened  New  York-Balboa  Through  Service  Case,  ONE- 
9109-10).  The  development  of  coach  is  a  “major  objec¬ 
tive”.  Certainly  in  this  important  area  the  Board  should 
place  its  “principal”  reliance  on  competition  rather  than 
on  rate  regulation.5  Certainly  the  certification  of  com¬ 
petition  by  North  American  provides  the  best  insurance 
that  this  objective  will  be  realized. 

2.  Only  competition  from  non-certificated  cur  carriers 
forced  the  certificated  carriers  to  offer  coach  service . 

The  first  class  passenger  carriers  were  reluctant  con- 


4  TWA,  North-South  California  Case,  4  C.A.B.  373,  375  (1944). 
In  Colonial  Airlines  Atlantic  Seaboard  Operation,  4  GAB.  552 
(1944),  the  Board  stated: 

“It  is  generally  recognized  that  economic  regulation  alone  can¬ 
not  be  relied  upon  to  take  the  place  of  the  stimulus  which  com¬ 
petition  provides  in  the  advancement  of  technique  and  service  in 
air  transportation.” 

*  «  *  * 

“The  improvements  which  flow  from  a  competitive  service  can¬ 
not  be  obtained  by  administrative  fiat  .  .  .  .”  (p.  555). 

*  That  the  Board  cannot  rely  on  regulation  to  insure  low  fare 
service  is  conclusively  demonstrated  by  the  history  of  the  General 
Fare  Investigation  (Docket  No.  5509).  Three  months  after  the 
Transcontinental  Coach  Type  Service  Case,  with  profits  at  record 
levels,  the  certificated  carriers  filed  for  fare  increases  of  a  dollar 
per  ticket  and  elimination  of  the  round-trip  discount.  The  Board 
actually  permitted  the  one  dollar  increase  but  suspended  the  pro¬ 
vision  eliminating  the  round-trip  discount.  It  instituted  a  Gen¬ 
eral  Fare  Investigation  to  see  if  fare  levels  were  too  high.  (ONE- 
6305,  April  9,  1952).  The  investigation  was  soon  dismissed  de¬ 
spite  vigorous  dissents  by  Members  Lee  and  Adams  and  an  in¬ 
formal  “study*’  instituted  (ONE-7376,  May  14,  1953).  The  “study” 
has  been  dormant  ever  since.  The  inefectual  results  of  the  Gen¬ 
eral  Fare  Investigation  make  it  clear  that  the  Board  must  rely  on 
competition  rather  than  “administrative  fiat”,  if  it  is  to  attain 
low  fare  air  transportation. 
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verts  to  the  coach  business.  It  was  not  until  the  end 
of  1948  that  Capital,  the  first  certificated  coach  carrier, 
started  a  restricted  night  service.  As  late  as  May 
1949,  Mr.  C.  B.  Smith,  President  of  American  Airlines, 
testified  before  the  Johnson  Committee  as  follows:* 

“.  .  .  We  do  not  believe  that  we  can  presently  engage 
in  the  coach  service  and  provide  the  standard  of  service 
reasonably  required  without  consequent  loss  and  with¬ 
out,  perhaps,  getting  our  organization  back  into  the  sub¬ 
sidy  situation.” 

Mr.  Patterson,  President  of  United  Airlines,  was  even 
more  reluctant  to  engage  in  the  business.  He  stated: 

“.  .  .  If  we  had  a  little  margin  to  work  on  we  could 
experiment  with  coach,  we  could  experiment  with  many 
things,  but  we  just  cannot  afford,  to  take  the  chance 
where  we  may  effect,  or  create,  greater  losses  than  are 
staring  us  in  the  face  right  now.”  (Underscoring  sup¬ 
plied). 

In  sharp  contrast  to  this,  the  management  of  North 
American  has  been  vigorously  pushing  the  coach  business 
since  January,  1946.  In  these  same  hearings  when  Amer¬ 
ican  and  United  were  deprecating  coach  service,  Mr. 
James  Fischgnmd,  now  one  of  North  American’s  top 
management,  testified: 

10672  “This  new  market  for  low-cost  air  service  has 
a  potential  many  times  greater  than  that  hereto¬ 
fore  served  by  those  (grandfather)  carriers  .  .  . 

•  •  •  * 

“What  we  have  accomplished  constitutes,  we  believe, 
a  major  development  in  the  field  of  transportation.  The 
significance  of  this  development  is  great  If  its  poten- 

« Airline  Industry  Investigation,  Hearings  Before  the  (Commit¬ 
tee  on  Interstate  and  Foreign  Commerce,  U.  S.  Senate,  81st  Con¬ 
gress,  pp.  756-757  (1949). 
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tial  benefit  to  the  industry  and  to  the  country  is  appre¬ 
ciated  and  if  as  a  result  this  potential  is  properly  used, 
many  of  the  problems  with  which  this  committee  is  faced 
may  be  nearer  to  a  wise  solution.  The  importance  of 
an  adequate  air  reserve  for  national  defense  makes  the 
development  of  this  potential  vitally  necessary.” 7 

The  Board  itself  has  repeatedly  prodded  the  first  class 
passenger  carriers  to  move  more  agressively  in  the  de¬ 
velopment  of  coach  service.  It  did  this  clearly  and  cate¬ 
gorically  in  its  Coach  Policy  Statement  of  December  6, 
1951.  Yet  two  years  later,  it  was  forced  to  prod  the 
certificated  carriers  again  in  its  October  5,  1953,  policy 
statement 

Perhaps  the  most  authoritative  statement  was  the 
Board’s  statement  in  the  Transcontinental  Coach  Type 
Service  Case ,  14  C.A.B.  720  (1951),  where  the  Board 
stated : 

“The  duty  rests  upon  the  Board  and  the  airline  alike 
to  promote  air  transportation  by  all  appropriate  means 
within  their  power.  The  measures  directed  to  that  end, 
however,  must  be  consistent  with,  and  not  inimical  to, 
the  development  of  an  economically  sound  national  sys¬ 
tem  of  air  transportation.  We  shall  expect ,  and  require, 
certificated  carriers  to  expand  and  develop  air  coach 
services  subject  to  appropriate  Board  regulations,  and 
where  necessary  to  accomplish  that  end,  we  will  exercise 
our  statutory  power  to  compel  the  required  reductions ” 
(p.  726)  (Underscoring  supplied). 

The  inference  from  the  decision  is  clear.  The  Board 
was  not  satisfied  with  the  record  of  coach  development 


7  Airline  Industry  Investigation,  Hearings  Before  the  Commit- 
tee  on  Interstate  and  Foreign  Commerce  on  S.  Res.  260,  81st 
Cong.,  1st  Sess.  (1949).  Mr.  Fischgrund  was  testifying  as  an 
official  of  Standard  Airlines,  Inc. 
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to  date.  It  warned  the  first  class  passenger  carriers 
to  develop  the  business  aggressively. 

The  fact  is  that  certificated  coach  fares  exist  today 
only  because  of  competition  from  the  irregular  carriers. 
The  Board  itself  has  recognized  the  dominant  role  of 
the  large  irregulars  such  as  North  American  in  develop¬ 
ing  coach.  In  a  report  to  a  Senate  Committee,  on  The 
Role  of  Competition  in  Commercial  Air  Transportation,  • 
the  Board  stated: 

“The  irregular  carriers,  by  operating  in  markets,  un¬ 
der  conditions,  and  at  times  when  high-density  seating 
could  be  realized  and,  consequently,  lower  fares  charged, 
helped  to  bring  about  the  development  of  low-fare  coach 
services  of  the  type  that  have  accounted  for  the  largest 
portion  of  the  recent  growth  in  domestic  passenger  busi¬ 
ness  of  all  air  carriers.  Such  low-fare  coach  services 
have  served  as  a  competitive  stimulus  to  the  certificated 
carriers,  in  the  low  cost  field,  and,  together  with  the 
coach  services  of  the  certificated  carriers,  have  induced 
many  persons  to  travel  by  air  who  would  not  have  uti¬ 
lized  air  services  at  the  higher  standard  fares.” 
10673  (p.  30). 

North  African's  management  has  from  the  be¬ 
ginning  conducteo^the  largest  and  most  successful  of 
these  operations. 

3.  Only  competition  by  North  American  "keeps  certifi¬ 
cated  coach  fares  low  today . 

North  American’s  competition  today  has  resulted  in 
lower  certificated  fares  between  the  points  it  serves.  In 
fact,  at  points  not  served  by  North.  American,  certificated 


•  Report  of  the  Civil  Aeronautics  Board  submitted  to  the  Sub¬ 
committee  on  Monopoly  of  the  Select  Committee  on  Small  Busi¬ 
ness,  United  States  Senate,  November  24,  1968. 
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coach  fares  yield  about  10%  more  than  at  the  North 
American  points. 

For  example,  on  points  between  Chicago  and  Los 
Angeles  on  the  systems  of  American,  United  and  TWA, 
where  North  American  does  not  compete,  certificated 
coach  yields  are  10%  higher  than  between  Chicago  and 
Los  Angeles  where  North  American  does  compete.  This 
can  be  illustrated  by  the  following  table  comparing  the 
coach  yields  of  TWA  on  its  route  between  Chicago  and 
Los  Angeles.9 

Yield 

(Cents  per  Mile) 


Chicago-Kansas  City  4.74 

Kansas  City-Los  Angeles  5.04 

Chicago-Albuquerque  4.74 

Albuquerque-Los  Angeles  5.04 

Chicago-Phoenix  4.8 4 

Phoenix-Los  Angeles  4.94 


Average  of  non-North  American  points  4.84 


On  the  Chicago-Los  Angeles  segment,  where  TWA 
competes  with  North  American,  the  coach  yield  is  4.3 
cents  per  mile.  Thus,  coach  fares  on  segments  that  do 
not  compete  with  North  American  are  10%  higher  than 
those  on  competitive  segments. 

The  dollar  differences  are  substantial.  The  certificated 
coach  fare  between  Chicago  and  Los  Angeles  is  $76.00. 
Yet  the  fare  between  Chicago-Phoenix  and  Phoenix-Los 
Angeles  adds  up  to  $87.00.  This  is  $11.00  or  14%  more. 


*  The  yields  are  computed  by  dividing  the  one-way  fare  by  the 
direct  airport  to  airport  mileage.  On  United’s  coach  service  be¬ 
tween  Chicago-Omaha-Denver  and  Los  Angeles,  the  coach  yield  on 
the  non-competitive  segment  is  4.9  cents  per  mile.  On  American’s 
coach  service  between  Chicago-Phoenix-Tucson-Los  Angeles,  the 
yield  is  4.8  cents  per  mile.  These  yields  are  over  10%  higher  than 
4.3  cents  per  mile  between  Chicago  and  Los  Angeles  where  United 
and  American  compete  with  North  American. 
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Yet  there  is  a  difference  in  mileage  of  only  57  miles,  or 

3%.  : 

These  sharp  differences  can  only  be  explained  by 
10674  the  competition  of  North  American.  There  is  no 
snch  difference  in  first  class  fares.10  In  fact,  the 

First  Class  Coach 

Chicago-Kansas  City-Los  Angeles  $118.55  $87.00 

Chicago- Albuquerque-Los  Angeles  120.45  86.00 

Chicago-Phoenix-Los  Angeles  119.55  87.00 

Chicago-Los  Angeles  114.75  76.00 

first  class  yield  between  Chicago  and  Albuquerque  is 
identical  with  the  first  class  yield  between  Chicago  and 
Los  Angeles  (6.5  cents  per  mile).  The  shorter  mileage 
over  the  non-competitive  segments  is  no  explanation. 
TWA’s  New  Tork-Albuquerque  coach  fare  yields  4.7 
cents  though  it  is  a  longer  distance  than  Chicago-Los 
Angeles.  It  is  competition  from  North  American  and 
only  that  competition  that  explains  the  coach  fare  dis¬ 
crepancies. 

The  most  dramatic  evidence  of  the  fact  that  competi¬ 
tion  from  North  American  is  the  main  factor  holding 
certificated  coach  fares  low  is  seen  in  the  recent  tariffs 
filed  by  TWA,  United  and  American.11  The  significant 
fact  about  these  fares  is  that  they  equalled  North  Amer¬ 
ican’s  fares  between  these  points.  Moreover,  the  filings 
of  these  carriers  did  not  reduce  fares  to  cities  not  served 


10  The  following  table  of  TWA’s  fares  shows  that  there  is  no 
sharp  difference  at  these  same  points  in  first  class  fares.  %  - 

11  On  August  12,  1955,  TWA  filed  local  Excursion  Tariff  No.  1, 
CAJB.  No.  25,  providing  for  a  thirty-day  round  trip  excursion 
coach  fare  of  $160.,  between  Baltimore,  Philadelphia  and  Wash¬ 
ington,  on  the  one  hand,  and  Fresno,  Los  Angeles,  Oakland  and 
San  Francisco  on  the  other.  A  fare  of  $178.80  was  filed  for  Bos¬ 
ton.  At  competitive  points  these  fares  were  met  by  United  and 
American  on  later  filings. 
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by  North  American  like  Denver,  Kansas  City,  Phoenix 
or  Albuquerque.12  Without  North  American’s  competi¬ 
tion  these  fares  would  never  have  been  filed. 

There  is  vivid  evidence  of  the  impact  of  North  Amer¬ 
ican’s  competition  on  fare  levels.  Where  North  Ameri¬ 
can  competes,  these  new  certificated  coach  fares  will 
yield  3.3  cents  a  mile  (e.g.,  New  Tork-Los  Angeles). 
Where  North  American  doesn’t  compete,  certificated 
coach  fares  yield  4.8  cents  a  mile.  A  round  trip  coach 
passenger  will  pay  $86.00  to  go  from  New  York  to  Al¬ 
buquerque,  a  point  not  served  by  North  American.  But 
because  of  North  American’s  competition,  he  can  go 
from  New  York  to  Los  Angeles  for  only  $80.00  and  the 
Los  Angeles  trip  is  644  miles  longer. 

10675  The  certificated  coach  fares  are  a  dramatic  dem¬ 
onstration  of  the  role  of  competition  by  North 
American  in  keeping  coach  fares  low.  They  demonstrate 
three  key  facts  directly  relevant  to  the  issues  of  this  case. 

First:  Competition  produces  substantial  coach  fare 
decreases.  These  are  not  merely  structural  differences. 
They  are  the  direct  result  of  competition. 

Second:  Competition  provides  the  best  basis  promot¬ 
ing  the  Board’s  objective  of  developing  low  fare  air 
transportation. 

Third:  Competition  among  presently  certificated  car¬ 
riers  is  not  enough.  For  example,  there  is  competition 
between  American  and  TWA  at  Phoenix.  But  it  was  so 

genteel  that  Phoenix  passengers  continue  to  be  charged 

“  Fresno  is  an  exception  to  this  statement  as  Fresno  has  his¬ 
torically  been  served  by  TWA  as  a  common  fare  point  with  San 
Francisco.  The  Boston  fare  is  computed  by  adding:  the  $160.00 
fare  between  New  York  and  western  points  to  the  regrular  round 
trip  coach  fare  of  $18.80. 
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high  coach  fares.  It  is  only  where  North  American 
competes  that  coach  fares  start  to  go  down. 

C.  North  Americans  Coach  Fares  Over  the  Denver 
Route  Will  Be  Sharply  Lower. 

The  table  below  compares  the  yield  per  mile  for  the 
certificated  carriers  with  that  proposed  by  North  Ameri¬ 
can:  18 


Yield 

North  American 

Yield 

Certificated 

Coach 

Percent 

Segment  (Cents  per  Mile)  (Cents  per  Mile)  Higher 

Chicago- Kansas  City 

3.49 

4.-69 

34% 

Chicago- Denver 

3.22 

4.62 

44% 

Chicago-Los  Angeles 

3.12 

4.34 

39% 

Chicago-San  Francisco 

3.11 

4.09 

81% 

Kansas  City-Denver 

3.36 

5.16 

54% 

Kansas  City-Los  Angeles 

3.16 

4.97 

59% 

Kansas  City-San  Francisco 

3.13 

4.98 

59% 

Denver-Los  Angeles 

3.24 

5.06 

66% 

Denver-San  Francisco 

321 

4.81 

50% 

Average 

32314 

4.7514 

47%** 

This  is  an  astounding  difference  in  fares.  Consider 
these  facts: 

L  Yields  that  average  4.75  cents,  that  go  up  to  4.96 
cents  or  even  5.16  cents  are  certainly  not  going  to  de¬ 
velop  air  transportation  to  the  full — particularly  in  the 
Western  area  where  rail  coach  averages  only  2.1  cents 
per  mile  (NAJ  1,  p.  93). 

■  ■■  t 

19  North  American’s  yield  is  based  on  3  cents  per  mile  plus 
$2.00  as  proposed  in  NAJ  2,  p.  3.  The  yields  of  the  first  class 
passenger  carrier  are  based  on  existing  tariffs  and  direct  airport 
to  airport  mileage. 

14  Based  on  arithmetic  average  of  dollar  fares  between  each 
pair  of  points  listed. 

18  Arithmetic  average. 
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10676  2.  The  “coach”  fares  of  the  first  class  passenger 

carriers  yield  from  31%  to  59%  more  than  North 
American’s  genuine  coach  fares — averaging  47%  higher. 

3.  The  dollar  differences  are  substantial.  Even  one 
way,  between  Chicago  and  Los  Angeles,  the  dollar  dif¬ 
ference  is  $21.45.  This  saving  is  more  than  North  Amer¬ 
ican’s  total  fare  between  Chicago  and  Kansas  City  or 
Kansas  City-Denver.  Between  Kansas  City  and  San 
Francisco,  the.  saving  is  $26.80  or  approximately  North 
American’s  fare  between  Chicago  and  Denver,  or  Denver 
and  Los  Amgeles. 

4.  There  is  a  bigger  gap  (47%)  between  North  Ameri¬ 
can’s  genuine  coach  fares  and  the  “coach”  fares  of  the 
certificated  carriers,  than  between  the  “coach”  fares  and 
first  class  fares  of  the  certificated  carriers  (41%). 

The  Board  has  expressly  recognized  that  “the  maxi¬ 
mum  development  of  coach  aviation  in  the  United  States 
as  contemplated  under  the  Act  will  not  be  realized  until 
such  time  as  air  travel  is  placed  within  the  economic 
reach  of  the  traveling  public.”  It  has  gone  even  fur¬ 
ther  and  stated  that  there  could  be  no  justification  for 
a  national  policy  which  has  poured  millions  of  dollars 
of  the  peoples’  money  into  the  building  up  of  a  vast  air 
transportation  system  if  that  system  were  to  be  per¬ 
manently  restricted  to  persons  of  means  and  denied  to 
the  masses  of  the  people. 

In  this  frame  of  reference,  the  sharp  difference  be¬ 
tween  North  American’s  fares  and  the  “coach”  fares  of 
the  certificated  carriers  is  decisive  of  the  issues  here.16 
The  low  fare  market  for  air  transportation  cannot  be 
tapped  by  fares  with  an  average  yield  of  4.8  cents  per 


16  The  lower  fares  do  not  impair  the  economic  soundness  of  air 
coach  because  they  are  based  on  increasing  DC-6B  seating  density 
from  80  to  102  seats. 
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mile.  North  American’s  proposal  is  the  only  one  con¬ 
sistent  with  the  “major  objective”  of  the  Board  to  place 
air  travel  within  the  reach  of  the  traveling  public. 

D.  Certification  of  North  American  is  the  Only  Course 
That  WiU  Promote  the  Aggressive  Development  of  Air 
Coach. 

North  American’s  management  has  an  unparalleled 
record  of  vigorous  and  imaginative  development  of  low 
fare  coach  service.  The  key  management  of  North  Amer¬ 
ican  originated  air  coach.  In  1945  two  of  its  top 
10677  management  started  Viking  Airlines,  and  the  other 
two  started  Standard  Airlines,  both  pioneer  coach 
operations.  (NAJ  Supp.  2).  These  were  the  oustand- 
ing  coach  carriers.  At  that  early  time  this  management 
foresaw  the  possibilities  of  developing  the  untapped  po¬ 
tential  of  the  low  fare  mass  market  for  air  transporta¬ 
tion.  They  saw  that  low  fares  must  be  based  on  low 
costs  and  that  the  key  to  low  cost  was  high  density  seat¬ 
ing  and  rigid  control  of  costs.  These  policies  have  been 
overwhelmingly  successful  For  year  after  year,  North 
American  has  carried  on  increasing  volume  of  traffic 
at  low  coach  fares  with  profits  made  possible  by  low 
cost.  It  flies  the  most  modem  coach  equipment. 

North  American’s  management  must  have  something — 
something  that  should  not  be  lost  to  air  transportation. 

Of  the  hundreds  of  nonscheduled  carriers  that  sprung 
up  after  the  war,  this  is  the  one  that  came  out  on  top. 
It  did  so  by  offering  a  low  fare  service  which  the  estab¬ 
lished  carriers  thought  was  impossible.  It  would  be  a 
sterile  policy  indeed  that  would  not  make  use  of  the 
ingenuity,  imagination,  determination  and  driving  energy 
that  has  made  this  feat  possible.  The  whole  industry 
has  benefited  to  date  from  North  American’s  operations. 
It  will  continue  to  benefit  only  if  North  American  is 
certificated. 
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The  importance  of  North  American’s  operations  in 
keeping  coach  fares  down  cannot  be  overemphasized. 
Historically  it  was  North  American  that  pioneered  air 
coach — that  showed  the  way  to  the'  certificated  industry. 
Today  it  is  at  the  points  that  North  American  competes 
that  certificated  coach  fares  are  lowest.  At  other  points 
they  are  10%  higher.  In  the  fntnre,  the  continuing  de¬ 
velopment  of  low  fare  coach  transportation  depends  on 

the  certification  of  North  American. 

Virtually  every  carrier  today  is  clamoring  for  higher 
fare  levels.  Despite  record  profits  the  air  is  filled  with 
solemn  talk  about  narrow  operating  margins.  To  date, 
the  demand  for  fare  increases  has  been  confined  to 
10678  first  class  fares.  But  there  is  no  logical  reason 
why  it  should  be.  There  is  only  a  practical  rea¬ 
son.  As  long  as  North  American  flys,  the  certificated 
carrier  cannot  raise  coach  fares. 

Should  the  Board  fail  to  certificate  North  American 
and  should  it  discontinue  operation,  the  pressure  by  the 
certificated  carriers  for  fare  increases  will  extend  to 
coach  fares.  Certainly  there  will  be  efforts  to  extend 
the  higher  coach  levels  that  prevail  at  cities  where  North 
American  doesn’t  compete  to  routes  now  served  by 
North  American.  The  Board  may  well  resist  these  ef- 
orts.  But  the  vigorous  development  of  air  transporta¬ 
tion  cannot  be  based  on  a  negative  veto  power. 

To  attain  the  objectives  of  this  Act  requires  the  de¬ 
velopment  of  affirmative  incentives  to  promote  low  fare 
air  coach.  The  best  insurance  that  coach  fares  will 
not  go  up — and  indeed  will  go.  down — the  best  way  +o 
promote  the  development  of  low  fare  air  travel  on  a 
sound  basis — the  Board’s  most  important  statutory  obli¬ 
gation — is  to  certificate  North  American.  Only  in  this 
way  can  effective  aggressive  competition  assure  the  con¬ 
tinuing  development  of  air  coach. 
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10679  NORTH  AMERICAN  SHOULD  BE  SELECTED 
BECAUSE  NEW  COMPETITORS  ARE  ESSEN¬ 
TIAL  TO  (THE  DEVELOPMENT  OF  AIR  TRANS¬ 
PORTATION  AND  BETTER  SERVICE  TO  THE 
TRAVELING  PUBLIC. 

The  unprecedented  economic  progress  of  American  in¬ 
dustry  has  been  occasioned  by  the  existence  of  compe¬ 
titive  incentives.  Lack  of  new  competition  means  that  the 
same  old  companies  compete  for  the  same  old  market 
in  the  same  old  way.  To  be  effective,  competition  must 
offer  the  opportunity  for  new  companies  with  new  ideas 
an  opportunity  to  challenge  older  companies  and  to  de¬ 
velop  new  markets.  The  historic  success  of  full  com¬ 
petitive  incentives  in  developing  new  methods,  in  low¬ 
ering  costs  and  prices,  and  in  expanding  markets,  places 
a  heavy  burden  of  proof  on  those  who  would  exclude 
new  competition.  There  is  no  indication  that  Congress 
intended  that  a  different  economic  policy  apply  to  a  * 
young  and  growing  industry  like  air  transportation. 

IThe  lesson  of  competition  is  written  clearly  on  the 
recent  pages  of  air  transportation  history.  In  1947- 
1949,  the  certificated  industry  was  paralyzed  by  the  finan¬ 
cial  reverses  it  had  suffered  Its  management  found  no 
solution  to  these  problems  in  the  established  pattern  of 
doing  business.  Its  answer  was  to  raise  fares  three 
times  in  18  months.  This  answer  compounded  losses  by 
shrinking  traffic.  When  the  Senate  set  up  a  special  com¬ 
mittee  to  investigate  their  problems,  the  management 
had.  no  other  answer  except  more  subsidy  and  stated 
that  it  couldn’t  engage  in  coach  transportation  without 
operating  loss. 

At  that  time  the  management  of  North  American  had 
had  over  three  years  of  experience  in  doing  the  impos¬ 
sible.  They  had  provided  millions  of  passenger  miles  of 
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service  at  low  fares  and  with  profit.  They  had  made 
the  first  surveys  on  the  air  coach  market.  Its  manage¬ 
ment  told  the  Committee  that  cost  could  be  lowered 
sufficiently  to  make  low  fares  profitable,  that  encourage¬ 
ment  of  low  fare  service  would  not  only  bring  air  trans¬ 
portation  to  a  market  five  times  as  large  as  the  then 

existing  market  but  would  enable  the  country  to  build 
up  an  air  fleet  for  the  national  defense.  ‘(See  Part  10  B). 

The  development  of  certificated  coach  has  proved 
10680  that  North  American  was  right  and  the  cer¬ 
tificated  industry  wrong.  The  significant  thing 
here,  however,  is  that  the  most  important  new  develop¬ 
ment  in  air  transportation  came  from  without — rather 
than  within  the  certificated  business .  There  was  no  rea¬ 
son  why  other  carriers,  faced  with  declining  load  fac¬ 
tors,  could  not  build  revenues  by  tapping  new  markets 
through  high  density  seating  and  low  fares.  But  the 
idea  did  not  come  from  within  the  certificated  industry. 
It  came  from  the  North  American  management. 

This  historical  demonstration  establishes  one  of  the 
main  reasons  why  North  American  should  be  certificated. 
A  new  carrier  with  new  ideas  and  new  methods  will  chal¬ 
lenge  the  ingenuity  of  the  entire  industry.  The  travel¬ 
ing  public  and  the  air  transportation  system  will  be  the 
beneficiaries  of  the  competitive  contest  to  follow.  This 
is  no  mere  abstract  principle.  For  the  whole  history  of 
North  American’s  management  to  date  has  been  one  of 
vigorous  exploration  of  new  techniques  and  methods  in 
the  development  of  coach  business. 

•  •  •  • 

10690  3.  The  Board  has  never  denied  an  application  of 
a  certificated  carrier  because  of  violations  of  the 
Act . 

10691  The  Board’s  consistent  policy  has  been  to  give 
little  weight  to  violations  where  the  public  con- 
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venience  and  necessity  required  the  service.  Yet,  there 
have  been  many  violations  of  the  Act  by  carriers  who 
continue  to  receive  additional  certifications.5  Some  of 
the  violations  were  of  quite  serious  nature.  The  fact 
that  many  of  them  were  settled  does  not  in  any  way 
mitigate  the  seriousness  of  the  offense.  Yet  in  no  case 
involving  a  certificated  carrier  has  the  Board  ever  as¬ 
sessed  a  penalty.  In  only  one  case  has  the  Board  even 
considered,  whether  these  violations  would  bar  addi¬ 
tional  certificates  requested  by  these  carriers. 

Some  of  the  major  violations  are  analyzed  below: 

a.  The  Air  Freight  Carriers.  The  all-cargo  carriers 
started  the  carriage  of  air  freight  under  the  same  reg¬ 
ulations  as  governed  the  operations  of  the  applicants 
here.  Individually  they  operated  service  of  as  great  or 
equal  frequency.  The  Board  handled  the  situation  as 
follows : 

(1)  It  instituted  no  enforcement  case  against  the  major 
freight  carriers. 


*  It  has  not  been  possible  to  tabulate  all  the  violations.  For  ex¬ 
ample,  for  the  year  ended  June  SO,  1952,  the  Board’s  Annual  Re¬ 
port  shows  that  222  informal  enforcement  cases,  17  formal  Board 
enforcement  cases  and  5  enforcement  court  actions  were  com¬ 
pleted.  A  quick  review  of  the  Board’s  Docket  indicates  a  wide 
variety  of  enforcement  action  involving  a  large  number  of  certifi¬ 
cated  trunkline  carriers.  Northwest  Airlines  (Doc.  4290-Unfair 
competition  by  carrying  bulk  shipments  of  unauthorized  freight 
forwarders  favored  by  Northwest) ;  American  Airlines,  Inc.  (Doc. 
4300-Unfair  competition  by  aiding  in  the  establishment  and  oper¬ 
ation  of  a  favored  unauthorized  freight  forwarder) ;  (Doc.  6089 
charging  standard  fares  on  coach  flights) ;  (Doc.  2052-Illegal  con¬ 
trol  of  American  by  Aviation  Corp.) ;  Pan  American  (Doc.  3268- 
Unauthorized  operation  to  Saudi  Arabia;  Doc.  588-Illegal  control 
over  Aerovias  de  Guatemala;  Doc.  5477-Free  transportation  on 
NY-Miami  flights) ;  Northeast  (Doc.  3282-Unlawful  acquisition  of 
control  by  Atlas  Corp.) ;  Western  (Doc.  4206-Illegal  control  by 
Western  of  Western  Airlines  of  Calif.);  Doc.  3298-Improper  in¬ 
terlocking  relationship  with  Pan  American  through  Lehman 
Bros.) ;  Colonial  (Doc.  4907-Violation  of  reporting,  rate  and  inter¬ 
locking  relationship  requirements). 
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(2)  On  May  5,  1947,  it  adopted  Regulation  292.5  (Se¬ 
rial  No.  389)  which  authorized  these  carriers  to  conduct 
regularly  scheduled  operations  during  the  pendency  of 
their  case  applying  for  certificate  authority. 

10692  (3)  On  July  29,  1954,  it  issued  its  opinion  in  the 

Air  Freight  Case,  10  C.AJB.  572,  granting  cer¬ 
tificates  to  some  of  these  carriers.  The  Board  did  not 
even  mention  the  regularity  of  operation  prior  to  May, 
1947.  However,  Member  Jones,  in  his  dissenting  opinion, 
stated: 

“The  Board  has  continuously  endeavored  to  enforce 
the  provisions  of  Section  292.1,  as  subsequently  amended, 
particularly  as  to  ‘regularity’  in  the  case  of  passenger 
carriers.  But  for  no  apparently  valid  reason  no  steps 
'were  taken  against  the  all-cargo  carriers  who  for  the 
most  part  claimed  to  be  operating  as  ‘contract  carriers’. 
Upon  review,  it  seems  obvious  that  to  at  least  a  consid¬ 
erable  degree  such  operations  were  in  fact  common  car¬ 
riage,  and  subject  to  regulation  as  such.” 

By  refusing  to  be  sidetracked  by  violation  issues,  the 
Board  was  able  to  promote  the  statutory  objectives  which 
are  its  primary  responsibility.  Equal  justice  requires 
1  the  same  approach  to  the  post-war  air  coach  problem. 
If  regular  operation  prior  to  May,  1947  was  no  bar  to 
the  certification  of  an  air  freight  service,  it  cannot  log¬ 
ically  be  a  bar  to  the  certification  of  the  North  American 
1  coach  service.  If  the  public  convenience  and  necessity 
required  independent  development  of  the  air  freight  busi¬ 
ness,  irrespective  of  past  violations,  it  requires  equally 
the  development  of  coach  business. 

b.  United  Airlines  openly  defied  the  Board’s  order 
prohibiting  the  charging  of  coach  fares  on  planes  with 
less  than  64  seats,  according  to  its  tariff  and  engaging 
in  unfair  competition  (Docket  No.  5945)  in  violation  of 
Section  403  and  411.  An  enforcement  proceeding  was 
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started  but  was  settled  by  an  agreement  that  within  11 
months,  United  would  fully  comply  with  the  Board’s  re¬ 
quirement  No  penalty  was  ever  assessed  nor  has  the 
Board  even  considered  the  violation  in  any  subsequent 
proceeding  involving  additional  certification  for  United. 

c.  American  Airlines — violated  the  safety  regulations 
of  the  Board  by  inaugurating  non-stop  DC-7  flights  which 
required  flight  crews  to  operate  more  than  eighty  hours. 
Then  they  petitioned  for  a  waiver  of  the  eight  hour  rule. 
The  Board  granted  the  waiver  despite  the  dear  viola¬ 
tion,  though  Member  Adams  was  moved  to  dissent  as 

follows :  * 

10693  "...  On  the  basis  of  its  first  three  months  of 

operation,  as  well  as,  its  studies  of  winds  aloft 
prior  to  the  inauguration  of  its  first  flight,  the  original 
petition  must  have  known  that  its  westbound  schedules 
calling  for  flight  times  of  eight  hours  or  less  were  at 
best  optimistic,  if  not  completely  unrealistic.  Despite 
this  knowledge,  however,  the  petitioner  continued  to 
schedule  and  operate  these  flights  with  no  perceptible 
lowering  of  actual  elapsed  flight  times.” 

This  was  a  safety  violation,  certainly  a  far  more  serious 
offense  in  aviation  than  an  economic  violation.  Yet  not 
only  was  no  penalty  imposed;  American  was  granted  the 
safety  waiver  requested  by  it. 

d.  1 Eastern  Airlines  obtained  illegal  control  of  Colonial 
Airlines  without  obtaining  Board  approval  pursuant  to 
Section  408.  When  Eastern  and  Colonial  submitted  a 
proposed  agreement  for  acquisition  of  Colonial  by  East¬ 
ern,  the  Board’s  original  opinion  approved  the  acqoisi- 
tion  even  though  it  expressly  found  that  Eastern  had 
acquired  unlawful  control  of  Colonial  prior  to  the  ap¬ 
proval  of  the  acquisition  agreement  by  Colonial  manage- 

*  Regulation  No.  SR-405  adopted  June  14,  1964. 
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ment  of  shareholders.  The  President  determined  that 
the  agreement  shonld  be  disapproved  because  of  this  vio¬ 
lation  and  the  Board  issued  an  order  conforming  to  the 
President’s  determination.  (ONE  8136). 

The  significant  fact  here  is  that  the  Board  made  it 
clear  that  if  Eastern  purges  itself  of  control  of  Colonial, 
it  will  still  approve  the  merger.  The  Board  stated: 

“.  .  .  We  wish  to  make  it  clear,  however,  that  our  ac¬ 
tion  here  does  not  constitute  a  determination  by  this 
Board  that  a  future  acquisition  agreement  between  East¬ 
ern  and  Colonial  would  necessarily  be  inconsistent  with 

the  public  interest  if  Eastern,  prior  to  entering  into 
such  an  acquisition  agreement  were  shown  to  have  clearly 

divested  itself  of  control  of  Colonial.”  (E-8446). 

This  is  a  Board  expression  of  the  doctrine  of  rehabili¬ 
tation.  If  Eastern  divests  itself  of  control  of  Colonial, 
it  is  still  eligible  to  acquire  Colonial.  Past  violations 
are  no  bar  to  an  acquisition  which  the  Board  finds  in  the 
public  interest  By  the  same  token,  past  violations  should 
be  no  bar  to  certification  of  North  American  if  it  serves 
the  public  interest. 

The  'pattern  of  the  Board  cases  is  clear.  It  has  not 
considered  that  violations  are  of  major  consequence  in 
determining  the  carrier  which  will  provide  a  needed 
service.  In  case  of  even  substantial  violations  by  cer¬ 
tificated  carriers,  it  has  settled  most  enforcement  prob¬ 
lems  through  the  use  of  consent  orders,  and  it  has 
10694  not  even  considered  these  violations  in  choosing 
the  most  fit  carrier  to  operate  a  route.  In  the 
major  case,  where  a  new  group  of  carriers  was  seeking 
entry  to  provide  the  new  all-freight  service,  the  Board 
again  did  not  even  consider  past  violations. 

The  Board  cannot  ignore  the  fact  that  serious  vio¬ 
lations  were  completely  disregarded  when  certificated 
carriers  sought  extension  and  when  the  all-freight  car- 
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riers  were  certificated.  North  American  is  entitled  to  an 
even-handed  administration  of  the  statute.  Any  viola¬ 
tions  which  it  may  have  committed  must  be  treated  with 
the  same  perspective  that  the  Board  has  employed  in 
the  case  of  other  carriers.  If  the  Board  does  that,  the 
principal  focus  of  its  attention  will  be  the  public  need 
for  the  service  and  the  ability  of  North  American  to 
meet  that  need  best  This  is  the  test  the  Board  has 
consistently  applied.  It  should  apply  it  here. 

F.  North  American  Has  Not  Violated  The  Civil  Aero¬ 
nautics  Act. 

See  pp.  26-32  of  Supplementary  Brief  to  the  Examiner. 

G.  The  Public  Interest  in  the  Sound  Development  of 
Air  Transportation  is  the  Dominant  Consideration. 

There  is  no  support  for  the  efforts  of  some  carriers  to 
make  violations  the  main  issue  in  any  application  by 
North  American.  It  is  not  supported  by  the  principles 
employed  by  either  the  FCC  or  the  ICC.  The  Board  itself 
has  consistently  ignored  violations  as  a  factor  in  determin¬ 
ing  the  carrier  which  will  serve  the  public  best  This 
effort  should  be  recognized  for  what  it  is — a  smear  cam¬ 
paign  designed  to  obscure  the  economic  merits  of  the 
case  which  North  American  presents.  It  is  a  small  tail 
by  which  it  is  hoped  to  wag  a  big  dog. 

The  Board  itself  should  have  no  part  of  this  calumny. 
It  should  not  be  sidetracked  by  those  who  would  deny  an 
important  public  need  for  coach  service  by  inflating  the 
fitness  issue  out  of  all  proportion  to  its  importance,  by 
creating  a  false  affront  to  the  dignity  of  the  Board,  and 
by  urging  on  it  a  policy  of  injudicious  sanctions  based 
on  general  moral  grounds.  The  dominant  and  overwhelm¬ 
ing  judgment  to  be  made  by  the  Board  is  whether  certi¬ 
fication  of  North  American  will  advance  the  public  con¬ 
venience  and  necessity. 

•  •  i  • 
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10701  NONE  OF  THE  OTHER  CARRIERS 
SHOULD  BE  PREFERRED 

A.  The  Board  Cannot  Rely  on  Presently  Certificated 
Carriers  to  Develop  Coach  Aggressively. 

1.  United — United  is  the  reluctant  dragon  of  the  coach 
business.  It  was  the  last  major  carrier  to  introduce  coach, 
the  most  skeptical  about  its  possibilities,1  and  is  the  least 
likely  to  encourage  its  development  Its  President  has 
concluded: 

“  ...  It  is  not  our  present  intention  to  go  beyond  the 
points  now  receiving  this  service.  I  am  not  opposed  to 
air  tourist,  but  I  feel  that  some  people  are  inclined  to 
want  to  move  too  fast  without  knowing  more  about  the 
results.  .  .”  (TWA  179) 

United’s  President  characterized  his  attitude  as  "con¬ 
servative  .  .  .  moving  slowly  but  nevertheless  moving  for¬ 
ward.”  (Tr.  2566).  Yet  Mr.  Patterson  testified  that  it 
has  never  had  a  single  request  for  coach  service,  that 
United  is  receiving  complaints  about  coach  because  people 
“want  first  class”  and  that  United  doesn’t  know  whether 
they  are  making  money  on  coach  (Tr.  W-2567-8).  This 
testimony  makes  it  dear  that  United  has  no  confidence  in 
coach  and  will  develop  it  only  to  prevent  other  carriers 
from  getting  the  business.  Every  fact  indicates  that  the 
marriage  of  United  with  coach  is  a  shotgum  wedding  and 
the  groom  has  only  one  true  love — first  class  service. 

United  proposes  in  the  near  future  to  triple  the  coach 
service  at  Denver.  (U-207).  Can  there  be  any  clearer 
indication  that  the  demand  for  coach  is  not  being  met, 
and  that  there  is  an  overwhelming  need  for  coach  service? 
Can  there  be  any  dearer  proof  that  the  market  will  stand 


1  United  apparently  supports  American’s  position  that  coach  im¬ 
pairs  first  class  traffic  development  (U  565,  575). 
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a  substantial  increase  in  coach  operation?  The  only  issue 
is  whether  United  or  some  other  carrier  should  do  the  job. 

United’s  record  over  this  very  route  conclusively  shows 
that  United  will  not  do  the  job. 

a.  United  is  the  dominant  carrier  west  of  Chicago.  In 
March  and  September,  1953,  it  flew  40%  of  the  first  class 

revenue  passenger  miles  over  the  Denver  route  but 
10702  it  flew  only  17%  of  coach  traffic  (NAJ  11,  Tables 
1  &  2). 

b.  United  did  not  inaugurate  coach  service  between 
Chicago  and  Los  Angeles  until  April,  1953,  almost  seven 
years  after  North  American  (AA-204). 

c.  United  did  not  inaugurate  coach  service  between 
Chicago  and  San  Francisco  until  October,  1951. 

d.  At  the  time  of  the  hearing  there  was  still  no  coach 
service  between  Denver  and  Los  Angeles.  This  “promise” 
should  have  been  fulfilled  five  years  earlier,  instead  of  in 
November,  1954. 

e.  United’s  coach  load  factors  for  March  and  Septem¬ 
ber,  1953,  averaged  84%  over  the  Denver  Route— com¬ 
pared  to  73%  for  first  class  service — 12  points  higher  on 
coach  (NAJ  11,  Tables  1  and  2).  Coach  load  factors 
amounted  to  90%  between  Chicago  and  San  Francisco, 
91%  between  Chicago  and  Denver,  84%  between  Chicago 
and  San  Francisco,  and  85%  between  Denver  and  San 
Francisco.  These  high  average  load  factors  mean  for 
substantial  periods  of  time  no  space  was  available  for 
coach  traffic.  They  demonstrated  poor  service  by  United 
and  a  public  demand  for  new  coach  service. 

f.  In  firing  new  coach  fares,  United  has  charged  the 
highest  coach  fare  permissible  under  the  Board’s  policy 
of  requiring  coach  fares  to  be  no  higher  than  75%  of  first 
class  fare.  United  has  used  the  minimum  differential  be¬ 
tween  coach  and  first  class  (Tr.  3217). 
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No  amount  of  promises,  no  elaborate  proposal,  no  col¬ 
lection  of  euphemisms  can  obscure  the  fact  that  United 
has  not  merely  been  “conservative”  about  coach.  It  has 
just  done  a  terrible  job.  It  is  likely  to  continue  to  do  so 
in  the  future.  "United  isn’t  going  to  develop  the  coach 
market  unless  it  has  to  compete  with  a  carrier  like  North 
American. 

2.  American — American  has  lost  interest  in  coach.  In 
1954,  American,  which  was  first  in  overall  traffic,  first  in 
passenger  miles,  and  first  in  freight  ton  miles,  was  fourth 
in  coach  passenger  miles  and  seventh  in  proportion  of 
coach  to  first  class  traffic.  These  figures  tell  their  own 

story. 

10703  The  slow  development  of  American’s  coach  is  evi¬ 
denced  by  the  fact  that  it  didn’t  add  a  new  point  to  its 
original  NY-Chicago-LA  coach  schedule  for  a  year  and  a 
half,  and  it  was  more  than  a  year  after  this  before  any 
additional  points  were  served  (Tr.  580-1).  American  of¬ 
fered  no  coach  service  to  San  Francisco  until  the  spring 
of  1954  (Tr.  W-541).  Even  in  August,  1955,  American 
only  offered  one  coach  out  of  the  San  Francisco  area. 
American  may  be  suffering  restrictions  at  San  Francisco 
but  these  restrictions  apply  equally  to  first  class  and 
coach  service.  If  coach  is  underdeveloped  at  San  Fran¬ 
cisco,  as  American  asserts,  American  coach  service  is  cer¬ 
tainly  one  of  the  reasons. 

3.  TWA — TWA  is,  of  course,  the  outstanding  coach 
operator  among  the  certificated  carriers.  But  its  coach 
history  and  its  coach  proposals  indicate  two  fatal  defi¬ 
ciencies:  (1)  its  coach  fare  level  is  too  high  to  develop 
the  business  and  (2)  it  is  manifestly  interested  in  the 
transcontinental  market  to  the  neglect  of  regional  coach 
service. 

TWA’s  propensity  toward  coach  service  at  first  class 
prices  is  best  illustrated  in  those  markets  where  it  has  a 
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monopoly.  Between  Kansas  City  and  Los  Angeles,  TWA’s 
coach  fare  yields  4.97  cents;  between  Kansas  City  and 
San  Francisco  it  yields  4.98  cents.  Between  Denver  and 
Los  Angeles  it  proposes  a  coach  fare  of  5.42  cents.  The 
great  potential  of  the  coach  market  cannot  be  developed 
with  fares  like  these. 

TWA  has  recently  reduced  coach  fares.  But  no  fares 
were  reduced  over  the  segments  in  this  case.  And  these 
reductions  were  made  to  compete  with  North  American. 
TWA  has  low  coach  fares  only  when  it  competes  with 
North  American.  Certification  of  North  American  is  the 
only  way  to  keep  TWA’s  coach  fares  at  low  levels. 

B.  None  of  the  Big  Four  Carriers  Should  be  Selected. 

American,  TWA  and  United  have  presented  the  stand¬ 
ard  case  for  awarding  them  additional  routes.  Basically 
they  argue  that  because  of  their  large  route  systems 
serving  many  cities,  they  can  offer  more  new  one-carrier 
or  one-plane  service  than  any  other  carriers. 

If  these  are  controlling  considerations,  then  the  big  will 
inevitably  get  bigger  and  the  small  smaller.  The  Board 
has  recognized  this  basic  weakness  in  these  exhibits. 
10704  Thus,  in  the  Florida  Case,  6  C.A.B.  765  (1946),  the 
Board  stated: 

"...  If  the  selection  of  a  carrier  were  to  be  predicated 
solely  upon  the  one-carrier  service  to  be  provided  it  would 
mean  that  in  all  cases  the  larger  carrier  would  be  selected, 
thus  enhancing  the  position  of  the  larger  carriers  and 
effectively  blocking  the  growth  of  the  smaller  ones.  Such 
action  would  be  in  contravention  of  the  declaration  of 
policy  contained  in  the  Act  requiring  that  we  consider 
‘competition  to  the  extent  necessary  to  assure  the  sound 
development  of  an  air  transportation  system  properly 
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adapted  to  the  needs  of  the  commerce  of  the  United 
States _ ’ _ ”  (pp.  773-774). 2 

The  air  transportation  system  was  dominated  by  the 
Big  Four  at  the  time  of  the  passage  of  the  Act  and  there 
can  be  no  question  of  their  continuing  domination.  Be¬ 
tween  1946  and  1954,  their  proportion  of  total  trunkline 
traffic  has  increased  from  66.5%  to  73.6%.  In  1954,  not 
only  did  the  traffic  proportion  of  the  Big  Four  reach  a 
post-war  high  but  American  and  United  together  carried 
150%  as  much  traffic  as  all  trunkline  carriers  outside  the 
Big  Four.  Not  only  do  the  Big  Four  carriers  dominate 
traffic  but  for  1954  they  earned  almost  80%  of  the  trunk¬ 
line  profits. 

These  figures  conclusively  show  that  further  extension 
of  any  of  the  Big  Four  carriers  will  increase  their  dan¬ 
gerously  dominant  position.  Further  domination  would 
run  directly  contrary  to  the  statutory  mandate  to  provide 
competition  to  the  extent  necessary  to  assure  the  sound 
development  of  air  transportation.  They  show,  too,  that 
the  Board  need  have  little  fear  that  even  the  most  liberal 
route  awards  in  this  case  would  make  a  dent  in  the 
operating  position  of  any  of  the  Big  Four  carriers. 

C.  Continental  Should  Not  Be  Selected. 

1.  Continental  would  become  a  hybrid  local  service- 
high  density  trunkline  carrier  contrary  to  Board  policy. 

The  Board  has  had  a  long  standing  policy  of  separating 
trunklines  from  feederline  operations.  Local  service  was 
to  be  provided  by  independent  local  specialists  whose 
interests  would  be  centered  on  the  area  to  be  served. 
Thus,  in  the  W&st  Coast  Case ,  6  C.A.B.  961  (1946)  the 
Board  set  forth  its  objectives  as  follows: 


2  See  also  Continental  Airlines,  et  al.,  Denver-Kansas  City  Serv¬ 
ice,  4  C.A.B.  1  (1942). 
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“  .  .  .  Greater  effort  and  the  exercise  of  managerial 
ingenuity  may  be  expected  from  an  independent  local 
operator  whose  continuation  in  the  air  transportation  busi¬ 
ness  will  be  dependent  upon  the  successful  development 
of  traffic  at  these  cities  and  the  operation  on  an  eco¬ 
nomical  basis.  .  .  (p.  981) 

To  attain  this  objective,  trunklines  were  to  be  confined 
to  relatively  long  haul  trunkline  service  and  local  service 
carriers  were  to  specialize  in  local  service  operations 
{Rocky  Mountain  Case,  6  C.A.B.  961  (1946) ;  New  Eng - 
land  Case,  7  C.A.B.  27,  39;  Texas  Oklahoma  Case,  7 
C.A.B.  481  (1946) ;  Local  Service  Policy  Statement,  Sep¬ 
tember  25,  1951). 

10705  When  the  Continental-Pioneer  Acquisition  Case 
was  before  the  Board,  Members  Lee  and  Adams 
dissented  on  the  precise  ground  that  this  merger  was 
a  violation  of  the  principle  of  separating  local  service 
from  trunkline  operations.  The  majority,  though  approv¬ 
ing  the  acquisition,  specifically  stated  that: 

“  .  . .  The  Board's  general  policy  favoring  separation  of 
the  local  service  carriers  and  trunklines  will  continue  as 
a  major  guidepost  in  the  Board's  decisions.  .  .  .  our  pres¬ 
ent  decision  is  an  exception  to,  not  an  abandonment  of, 
the  Board’s  policy.  The  basis  of  the  exception  herein  is 
the  unusual  and  perhaps  unique  degree  of  similarity  in 
the  economic  and  operational  characteristics  of  the  car¬ 
riers  involved,  together  with  the  fact  that  all  the  other 
aspects  of  the  transaction  are  consistent  with  or  affirma¬ 
tively  beneficial  to  the  public  interest.”  (p.  3)  (Under¬ 
scoring  supplied). 

The  Board  then  made  a  comparison  of  the  operating 
characteristics  of  the  two  carriers  and  concluded  as 
follows : 

“  .  .  .  Although  Continental  is  classed  as  a  trunkline 
and  Pioneer  as  a  local  service  carrier,  the  differences 
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between  them  are  far  less  than  typically  prevail  between 
carriers  within  the  same  class.  .  .  .  Thus,  the  policy  ex¬ 
ception  involved  in  our  decision  does  not  rest  on  the 
mere  possession  by  the  trunkline  of  some  local  service 
characteristics,  or  on  some  trunkline  traits  of  the  local 
service  carrier,  but  rather  rests  on  deep-seated  resem¬ 
blances  significant  and  strong  enough  to  override  nominal 
difference  in  classification.”  (pp.  4-5)  i (Underscoring 
supplied.) 

There  is  no  question  that  the  route  grants  in  this  case 
would  convert  Continental  into  a  long  haul  trunkline 
operation.  The  Pioneer  routes  would  become  a  ne¬ 
glected  appendage.  The  proposal  approved  by  the  Ex¬ 
aminer  would  result  in  an  86.6%  increase  in  available 
seat  miles  and  106.4%  increase  in  revenue  passenger 
miles.  (CAL  303).  Continental  would  experience  a  216% 
increase  in  DC-6  available  seat  miles  (CAL  59,  p.  3). 
Its  investment  would  double.  It  would  increase  its  DC-6 
fleet  to  10  DC-6B’s  (CAL  '59,  p.  25).  It  would,  in  short, 
become  the  very  kind  of  long  haul  big  plane  trunkline 
which  - neither  the  majority  or  the  minority  in  the  Con- 
tinentalAPioneer  Acquisition  Case  would  have  permitted 
to  merge  with  Pioneer. 

If  Continental  had  already  received  the  trunkline  routes 
it  has  applied  for  here,  the  Board  could  not  have  found  a 
“unique  degree  of  similarity  in  the  economic  and  opera¬ 
tional  characteristics  of  the  carriers  involved.”  It  could 
not  have  found  “deep  seated  resemblance”  between  Con¬ 
tinental  and  Pioneer. 

Today  the  acquisition  of  the  Pioneer  routes  is  irrevoca¬ 
ble.  But  the  Board  would  violate  the  principles  upon 
which  it  rested  its  local  service  program  and  the 
10707  basis  of  its  approval  of  the  Pioneer  acquisition,  if 
it  granted  route  awards  which  destroyed  the  opera¬ 
tional  resemblance  between  Continental  and  local  service 
operators. 
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Having  acquired  Pioneer  on  the  representation  that  it 
is  specializing  in  low  density  trunkline  service  little  dif¬ 
ferent  from  feeder  operations,  Continental  cannot  now 
abrogate  its  responsibility  for  the  Pioneer  routes.  For 
ten  years,  the  Board  has  consistently  held  that  high  den¬ 
sity  trunks  cannot  operate  local  service  routes.  Award 
of  these  routes  to  Continental  would  make  a  mockery  of 
his  policy.  By  permitting  Continental  to  walk  both  ways 
at  once,  it  would  convert  the  Continental  system  into  an 
incongruous  two-headed  route  system  which  would  serve 
neither  the  long  haul  or  the  local  service  passengers  well. 

2.  Continental  Will  do  a  Poor  Job 

There  is  perhaps  no  segment  in  the  country  where  a 
carrier  has  done  a  poorer  job  of  traffic  development  than 
Continental  performed  between  Kansas  City  and  Denver. 
The  following  table1  shows  the  lack  of  traffic  develop¬ 
ment  on  this  segment  in  the  post-war  period. 

Index  of  Growth  over  Index  of  U.  S. 

Kansas  City-Denver  National  Traffic 


Route 

Growth 

1946 

819,000 

100.0 

100.0 

1947 

608,000 

74.2 

102.7 

1948 

606,000 

74.1 

92.0 

1950 

494,000 

60.3 

117.3 

1952 

682,000 

84.4 

183.5 

1953 

662,400 

80.8 

205.3 

This  is  a  record  of  traffic  failure.  Year  after  year, 
Continental  has  failed  to  develop  the  traffic  over  this 
route.  While  national  traffic  has  more  than  doubled  since 
1946,  Continental’s  Kansas  City-Denver  traffic  has  de¬ 
clined  by  20%. 

The  reason  for  this  is  poor  service,  high  fares  and  lack 
of  coach.  In  August  1955,  Continental  offered  only  two 


1  Based  on  September  Air  Traffic  Surveys.  Survey  figures  for 
September  1952  and  1953  computed  on  a  monthly  basis. 
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convenient  flights  between  these  cities,  eastbound,  and 
three  westbound.2  It  offered  no  eastbound  morning  flight 
outside  of  a  ten-stop  DC-3  flight,  leaving  at  5:20 
10708  A-M.  and  arriving  almost  eight  hours  later  at  1:01 
P.M.  Although  Kansas  City-Denver  is  a  distance 
of  552  miles,  service  has  never  been  offered  with  four 
engine  equipment.  Obviously  traffic  cannot  be  developed 
with  this  kind  of  service. 

Its  fares  are  extraordinarily  high.  Its  one  way  first 
class  fare  over  this  route  yields  7.1  cents  per  mile.  In 
1954,  it  was  the  only  airline  to  raise  its  fares.  It  did  so 
despite  the  fact'  that  its  operating  position  was  improv¬ 
ing  just  because  Continental  thought  the  public  had  been 
getting  too  much  of  a  break.  (Tr.  W-950). 

Continental  has  one  of  the  poorest  coach  records  in 
the  industry-  In  1954  only  4.2%  of  its  traffic  was  coach. 
For  many  years  it  offered  no  coach  over  the  Denver- 
Kansas  City  route.  Today  it  offers  one  round  trip  coach 
at  the  most  inconvenient  hours  imaginable — 3:55  A.M. 
eastbound  and  1 :20  A.M.  westbound.  This  service  is 
offered  on  Convair  equipment  with  fares  that  yield  5.2 
cents  a  mile — among  the  highest  in  the  industry. 

Continental’s  past  record  makes  it  clear  that  it  will 
not  develop  coach.  And  this  conclusion  is  supported  by 
its  proposals  here.  Its  proposed  coach  schedules  are  sub¬ 
stantially  more  inconvenient  than  its  first  class  schedules. 
Under  proposal  6,  for  example,  its  most  inconvenient 
flight  between  every  pair  of  cities  served  by  coach  is  the 
coach  flight  and  the  coach  flights  are  characterized  by 
multi-stop  operations,  taking  a  substantially  longer  time 
fhfl-n  the  first  class  service.  (CAL  57,  p.l;  Tr.  W-1361-3). 


a  it  offered  two  more  DC-3  flights  in  both  directions  but  with 
from  5  to  10  intermediate  stops  and  taking  approximately  6  hours. 
It  also  offered  coach  flights  leaving  eastbound  at  3.55  A.M.  and 
westbound  at  1:20  A.M. 
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Its  proposals  also  make  it  clear  that  Continental  will 
not  compete  vigorously  in  this  market.  On  Proposal  6, 
for  example,  it  offers  no  non-stop  service  between  San 
Francisco  and  Chicago,  or  Los  Angeles  and  Chicago,  in 
either  direction.  In  all  its  exhibits  its  proposal  is  to 
supplement  rather  than  compete  wth  existing  carriers. 
Apparently,  Continental  is  content  with  a  second  class 
status  in  the  region.  (CAL  57,  p.  1). 

The  traveling  public  deserves  better  service  than  Con¬ 
tinental  would  give  it.  Poor  schedules,  high  fares  and  no 
convenient  coach  is  the  consistent  history  of  Continental’s 
operations.  The  objectives  of  the  Act  would  be  defeated 
were  Continental  to  be  selected. 

3.  The  desire  to  eliminate  subsidy  or  to  build  up  a  weak 
carrier  is  not  a  controlling  consideration . 

No  one  would  deny  the  desirability  of  making  small 
carriers  stronger  or  of  eliminating  subsidy.  But  these 
objectives  are  not  ends  in  themselves.*  They  are 
10709  merely  the  means  of  building  an  air  transportation 
system  which  will  provide  the  best  service  to  the 
traveling  public  at  the  minimum  cost  to  the  passenger  and 
to  the  taxpayer. 

Assume,  for  example,  that  award  of  these  routes  would 
eliminate  Continental’s  subsidy.  This  would  result  in  a 
subsidy  saving  of  around  $1,500,000  previously  paid  to 
Pioneer  and  Continental.4  This  saving  should  be  weighed 
against  the  saving  to  travelers  if  North  American  should 


*  Chicago-Milwaukee-New  York  Case,  6  C.A.B.  217  (1944) ; 
Great  Lakes-Florida  Case,  6  C.A.B.  429  (1944) ;  Chicago-Detroit 
Route  7  Case,  E-8975,  Feb.  28,  1955. 

4  Continental  has  applied  for  mail  pay  of  $2,112,476  (Docket 
No.  7083).  In  1954  Continental  and  Pioneer  had  combined  serv¬ 
ice  mail  pay  of  $579,000.  If  the  combined  system  carried  the 
same  amount  of  mail ;  the  subsidy  would  be  $1,533,476. 
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be  certificated.  If  North  American’s  coach  fares  had  pre¬ 
vailed  over  the  route,  coach  travelers  would  have  saved 
$15,000,000  or  ten  times  as  much.3 

Nor  is  the  fact  that  the  route  would  strengthen  Con¬ 
tinental  controlling.  The  Act  does  not  consider  strengthen¬ 
ing  carriers  as  an  objective  in'  itself.  It  is  only  important 
because  a  strengthened  carrier  would  lead  to  sounder  eco¬ 
nomic  conditions  in  the  industry  and  this  in  turn  would 
permit  the  carrier  to  render  better  service.  The  ultimate 
touchstone  of  the  decision,  therefore,  is  comparison  of  the 
service  that  will  be  rendered  by  a  strengthened  Contin¬ 
ental  as  compared  to  the  service  that  will  be  rendered  by 
a  certificated  North  American.  Continental’s  whole  rec¬ 
ord  shows  conclusively  that  it  will  not  render  as  aggres¬ 
sively  competitive  service  as  North  American  and  it  will 
not  promote  the  development  of  low  fare  coach.  The 
traveling  public  would  be  the  loser  were  Continental  se¬ 
lected. 

•  •  •  • 

10710  Western  should  not  be  awarded  a  route  on  the 
assumption  that  the  award  is  necessary  to 
strengthen  a  weak  carrier.  While  Western  is  not  a  large 
carrier,  it  is  a  strong  carrier  that  has  recently  received 
substantial  route  extensions  ( Casper  Cut-Off  Case ,  E-6831, 
Sept.  25,  1952)  and  has  experienced  substantial  growth.9 
In  1954  it  had  an  operating  margin  of  7%  and  its  current 
ratio  was  better  than  TWA’s  or  United’s.10  Since  1949, 


5  In  1955,  North  American  calculated  3,048,000,000  RPMs  over 
the  Denver  route  (See  Part  II).  If  only  one-third  of  these  were 
coach,  this  would  be  approximately  one  billion  RPMs  in  coach 
service.  These  passengers  would  save  one  and  one-half  cents  a 
mile,  or  $15,000,000. 

®  In  1949  Western  flew  135,347,000  RPMs.  This  increased  to 
298,000  in  1952  and  to  401,313,000  in  1954. 

10  Western  had  a  current  ratio  of  1.6  compared  to  1.3  for  TWA 
and  United. 


i 


311 


(Tr.  10711) 

Western’s  traffic  has  tripled  and  in  the  last  two  years  it 
has  experienced  an  increase  of  34%. 

10711  Western’s  route  application  is  inferior  to  North 
American’s  in  two  particulars  (1)  since  it  is  con¬ 
fined  to  Denver-San  Francisco,  it  would  still  leave  Chi- 
cago-San  Francisco  and  Kansas  City-San  Francisco  with¬ 
out  competitive  service,  and  (2)  Western  will  not  develop 
coach.  Its  schedules  propose  no  coach  service  over  this 
route. 

CONCLUSION 

This  is  one  of  the  major  route  proceedings  which  will 
determine  whether  it  is  possible  to  penetrate  the  iron  door 
that  has  barred  new  trunkline  passenger  carriers  for  over 
sixteen  years.  The  complete  exclusion  of  new  carriers  for 
seventeen  years  from  passenger  trunkline  transportation 
is  a  basic  error.  It  not  only  runs  contrary  to  the  intent 
of  Congress,  and  to  basic  economic  principles,  but  will  lead 
to  industry  debilitation  and  stagnation.  In  this  case,  in 
particular,  it  means  that  real  low  fare  coach  will  suffer 
a  serious  and  prolonged  set-back. 

The  issue  can  be  sidetracked  by  a  determination  that 
North  American  is  not  fit.  But  the  Board  can  only  do 
this  if  it  is  attempting  to  enforce  its  regulations  in  a  cer¬ 
tificate  proceeding.  It  cannot  do  so  if  it  decides  a  cer¬ 
tificate  case  on  certificate  principles.  For  all  the  evi¬ 
dence  makes  the  conclusion  inescapable  that  North  Ameri¬ 
can  is  fit  because  it  will  conduct  its  certificated  operations 
in  full  compliance  with  obligations  of  a  certificate  holder. 
North  American  has  conducted  a  fully  responsible  oper¬ 
ation  in  terms  of  safety,  credit,  airport  operations  and  of 
passenger  handling.  Any  violation  of  flight  regularity 
provisions  would  hardly  be  continued  if  North  American 
were  certificated.  The  Board  can  make  absolutely  sure  of 
this  by  the  simple  device  of  a  probationary  certificate  pe¬ 
riod. 


312 


(Tr.  1904-10905) 

North  American  is  asking  for  a  right  to  compete.  It 
would  enter  the  competition  with  six  DC-4’s  and  two  DC- 
6B’s  and  total  assets  of  around  $4,000,000.  It  would  face 
competitors  such  as  American,  TWA  and  United,  which 
are  well  established  in  these  markets  and  which  have  com¬ 
bined  fleets  of  over  500  modem  aircraft  and  total  assets 
of  over  $515,000,000. 


I 

10896  ORAL  ARGUMENT  OF  WILLIAM  C.  BURT,  ON 
BEHALF  OF  NORTH  AMERICAN  AIRLINES 

•  •  •  • 

10904  This  is  particularly  true,  gentlemen,  because  the 
Board  in  its  other  cases  has  not  used  its  certificate 

processes  to  punish  violators.  The  Board  certainly  can¬ 
not  have  one  rule  when  North  American  is  in  front  of  you 
and  another  rule  for  other  carriers. 

Let’s  take  some  examples  of  what  I  say  is  discrimina¬ 
tion  in  the  fitness  provision.  You  followed  exactly  the  op¬ 
posite  policy  in  the  case  of  the  Air  Freight  carriers.  In 
1945  through  1947  the  Board  regulations  provided  that  an 
air  carrier,  whether  it  carried  passengers  or  property, 
could  conduct  operations  without  a  certificate  if  it  didn’t 
operate  between  any  designated  points  “regularly 

10905  or  with  a  reasonable  degree  of  regularity.” 

Under  this  regulation  both  cargo  carriers,  such 
as  Slick  and  Flying  Tigers,  and  passenger  carriers,  such 
as  Standard  Airlines,  flew  more  regularly  than  the  Board 
felt  was  justified  under  its  interpretation  of  the  regula¬ 
tions. 

On  June  10,  1947,  the  Board  passed  Part  295  of  its 
Economic  Regulations  authorizing  irregular  cargo  car¬ 
riers  with  pending  certificate  applications  to  conduct  reg¬ 
ularly  scheduled  operations  between  “established  points” 
pending  decision  in  the  Air  Freight  Certificate  Case,  10 
CAB  572. 
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There  is  nothing  wrong  with  that.  But  “established 
points”  were  defined,  and  here  is  the  definition  in  the 
regulation  “to  include  any  point  to  or  from  which  such 
carrier  has  transported  property  on  other  than  merely  a 
casual,  occasional,  or  infrequent  basis  at  any  time  during 
the  twelve  month  period  ending  May  5,  1947.” 

Pursuant  to  this  provision,  Slick  and  Flying  Tigers 
filed  a  list  of  designated  points.  Slick  showed  that  it  had 
served  Chicago  240  times  a  month.  New  York  87  times, 
and  Burbank  83  in  the  year  1947. 

The  ironic  fact  is  that  during  that  very  month,  under 
the  regulations  in  effect,  it  was  illegal  for  a  non-certifi- 
cated  carrier  to  render  service  between  points  regularly 
or  with  a  reasonable  degree  of  regularity. 

With  filings  showing  service  of  this  frequency, 
10906  the  freight  carriers  showed  that  they  violated  Part 
291,  in  order  to  be  eligible  for  the  broader  exemp¬ 
tion  granted  by  Part  295.  These  were  the  same  frequency 
restrictions  which  applied  to  Standard  and  Viking;  but 
the  Board  didn’t  revoke  their  operating  authority,  it 
broadened  it,  and  it  based  the  broadening  on  a  show  of 
frequent  operations. 

When  the  Board  came  around  to  the  certificate  case, 
the  air  freight  certificate  case,  it  awarded  certificates  to 
these  carriers.  Did  it  deny  them  because  they  had  flown 
more  frequently?  No,  it  granted  the  certificates,  and  it 
didn’t  even  discuss  whether  they  were  fit  or  whether  they 
weren’t 

It  was  mentioned  by  Member  Jones  in  his  dissenting 
opinion. 

The  net  result  is  that  in  dealing  with  the  cargo  carriers 
who  flew  just  as  frequently  as  we  did,  the  Board  ignored 
the  fact  that  they  violated  the  same  frequency  regulations 
to  the  same  extent  as  the  irregular  passenger  carriers. 

•  •  •  • 
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10907  Are  the  freight  carriers  the  only  ones  where  yon 
have  adopted  this  rule?  No.  Yon  have  never  fonnd 

a  certificated  carrier  nnfit  because  of  violations,  and  it 
isn’t  because  there  haven’t  been  violations  of  the  Act 
There  have  been  many  serious  violations  of  the  Act  by 
carriers  who  continue  to  receive  additional  certifications. 

In  the  New  York-Chicago  case,  the  very  case  where 
you  announced  the  doctrine,  five  of  the  certificated  appli¬ 
cants  had  seriously  violated  the  Act.  Four  of  these  were 
called  to  the  Board’s  attention  in  North  American’s  brief. 
Yet  neither  the  Board  nor  the  Examiner  even  mentioned 
them  in  the  opinion. 

Who  were  these  carriers?  American  Airlines  is  one. 
They  violated  the  safety  regulations  of  the  Board  by  in¬ 
augurating  non-stop  DC-7  flights  which  required  flight 
crews  to  operate  more  than  eight  hours. 

Then  they  petitioned  for  a  waiver  of  the  eight-hour 
rule.  The  Board  granted  the  waiver  despite  the  dear 
violation,  though  Member  Adams  dissented.  This  was  a 
safety  violation,  certainly  a  far  more  serious  offense  in 
aviation  than  an  economic  violation. 

10908  United  Airlines  openly  defied  the  Board’s  order 
prohibiting  the  charging  of  coach  fares  on  planes 

with  less  than  64  seats.  An  enforcement  proceeding  was 
started  but  was  settled  by  an  agreement  that  within  eleven 
months,  United  would  fully  comply  with  the  Board’s  re¬ 
quirement.  No  penalty  was  ever  assessed.  The  Board 
didn’t  even  consider  the  violation  in  any  certificate  case. 

What  about  Eastern  Airlines?  Eastern  obtained  il¬ 
legal  control  of  Colonial  Airlines  without  obtaining  Board 
approval  pursuant  to  Section  408.  The  Board  approved 
the  acquisition  in  the  very  opinion  where  it  found  that 
Eastern  had  acquired  illegal  control. 

The  President  reversed  the  finding.  The  Board  then 
ordered  Eastern  to  divest  itself  of  control  However, 
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the  significant  fact  abont  the  case  is  that  the  Board  has 
never  said  that  Eastern  violations  make  it  ineligible  to 
control  Colonial.  Indeed,  it  has  expressly  said  to  the 
contrary. 

National  Airlines,  in  1945,  obtained  control  of  Carib- 
bean-Atlantic  Airlines  by  intentionally  and  deliberately 
violating  Section  408.  Yet  no  penalty  was  assessed  and 
in  no  subsequent  certificate  proceeding  involving  National 
was  the  violation  even  considered. 

In  the  case  of  Colonial,  there  were  flagrant  violations 
over  a  period  of  years,  which  lead  to  the  filing  of  crim¬ 
inal  information  against  the  carrier  and  its  presi- 
10909  dent,  charging  80  counts. 

These  five  carriers  were  all  applicants  in  the 
New  York-Chicago  case  and  yet  their  violations  weren’t 
even  mentioned  in  the  opinion.  There  are  applicants  in 
this  case  that  have  violated  your  Act. 

Take  Western  Airlines,  around  in  May,  1949,  sud¬ 
denly  appeared  between  Los  Angeles  and  Chicago  an 
outfit  called  Western  Airlines  of  California. 

The  planes  were  flown  by  Western  crews.  The  tickets 
were  sold  by  Western’s  offices,  and  this  operation  was  a 
separate  corporation  operating  through  agreements  with 
Western  to  supply  virtually  all  the  services.  They  never 
filed  any  agreement  under  408  or  412;  they  never  filed 
anything;  they  just  started  to  operate  this  separate  op¬ 
eration  between  Los  Angeles  and  San  Francisco. 

The  reason  they  did  it  was  they  wanted  to  cut  down 
the  coach  fares  in  order  to  compete  with  the  interstate 
carriers. 

Did  anybody  get  exicted  about  it?  No.  It  continued 
for  about  a  year,  and  then  when  it  had  been  discon¬ 
tinued  the  Board  issued  a  cease  and  desist  order. 
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The  opinion  in  the  New  York-Chicago  case  says  that 
North  American’s  violations  are  very  serious;  they  have 
shown  a  callous  disregard  for  the  Act  and  a  pattern  of 
unreliability-  That  is  what  you  say  there. 

10910  In  a  certificate  case,  the  question  really  is 
whether  the  violations  of  the  carrier  indicate  a 

predisposition  to  violate  the  law.  The  fact  that  there 
is  a  pattern  isn’t  relevant  in  itself.  It  merely  indicates 
a  greater  predisposition  to  violate  the  law. 

I 

It  has  an  indirect  relevancy.  What  about  the  viola¬ 
tions  of  North  American  as  compared  to  those  of  the 
certificated  carriers,  where  the  violations  of  the  certifi¬ 
cated  carriers  were  intentional?  None  were  committed 
under  a  claim  of  legal  right. 

But  the  important  part  is  that  when  the  position  of 
the  certificated  carriers  is  compared  to  that  of  North 
American,  their  violations  show  a  greater  predisposition 
to  ignore  the  law.  Why?  All  these  carriers  have  val¬ 
uable  certificate  rights. 

With  these  certificates  they  had  little  incentive  to  vio¬ 
late.  They  had  every  incentive  to  conform.  Conformity 
wouldn’t  have  put  these  carriers  out  of  business,  but 
merely  reduce  their  profits  stomewhat.  The  fact  that 
with  this  little  incentive  they  went  ahead  and  inten¬ 
tionally  violated  the  Act  is  certainly  an  indication  of 
great  predisposition  to  unlawfulness. 

What  about  North  American?  If  North  American 
accepted  the  Board’s  interpretation  of  its  regulations, 
it  would  have  been  put  out  of  business. 

10911  I  am  not  saying  that  this  fact  justifies  violation 
or  even  mitigates  the  penalty  in  a  compliance 

case;  but  I  am  saying  that  in  a  certificate  case  viola¬ 
tions  which  occur  when  the  alternative  is  business  suicide 
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do  not  indicate  a  predisposition  to  violate  under  less 
drastic  circumstances. 

I  am  saying  that  the  violations  of  the  certificated  car¬ 
riers  indicate  a  greater  disrespect  for  law,  a  greater  dis¬ 
position  to  violate  the  law,  because  compliance  would 
have  meant  just  a  little  less  profit,  rather  than  business 
extinction  as  in  the  case  of  North  American. 

Nor  can  it  be  said  that  the  certificated  carriers  have 
demonstrated  no  serious  disposition  to  violate  the  law 
because  when  caught,  they  conformed.  It  is  not  true. 
The  freight  carriers  and  American  never  did  conform. 

The  violations  of  the  freight  carriers  lasted  for  two 
years  and  were  still  going  on  when  they  were  legalized 
by  the  Board’s  exemption  order. 

American  continued  to  violate  the  eight-hour  rule  un¬ 
til  the  Board  listed  the  restriction.  In  both  these  cases 
the  carriers  never  conformed  to  the  Board’s  rule.  The 
Air  Freight  Carriers  always  flew  regularly.  American 
always  flew  its  pilots  more  than  eight  hours. 

It  was  the  Board’s  action  that  bailed  these  carriers 
out.  In  neither  case  did  they  change  their  practice. 

What  about  Eastern?  Eastern  conformed  only 
10912  when  it  knew  it  had  to  get  Colonial  It  was  de¬ 
sire  for  Colonial,  not  respect  for  law,  that  induced 
this  action. 

The  other  carriers  conformed,  not  because  they  were 
particularly  high  principled,  but  because  they  knew  that 
they  jeopardized  their  certificates  if  they  didn’t,  and 
North  American  will  have  the  same  incentive  to  conform 
if  it  is  certificated. 

There  is  another  aspect  that  I  think  you  should  con¬ 
sider  in  assessing  the  seriousness  of  the  violations,  and 
that  is  their  effect  on  the  traveling  public. 
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I  say  this  for  two  reasons:  one,  it  seems  to  me  that 
the  Act  all  really  relate  to  service  to  the  traveling  pub- 
lic.  You  want  a  sound  air  transportation  service.  Why? 

Because  it  means  better  service  to  the  traveling  pub¬ 
lic;  and  if  the  traveling  public  is  well  served,  the  com¬ 
merce  of  the  United  States,  the  national  defense,  and 
the  Postal  Service  will  be  equally  accommodated. 

The  second  reason  I  think  you  ought  to  look  at  the 
seriousness  of  these  in  relation  to  the  traveling  public 
is  that  if  past  violations  are  an  indication  of  future 
violations,  the  Board  can  assess  the  harm  that  will  be 
done  to  the  objectives  of  the  Act  should  the  violations 
re-occur.  It  is  a  measure  of  the  risk  that  the  Board 
incurs  through  certification. 

Judged  by  this  test,  North  American’s  alleged 
10913  violations  are  far  less  serious  than  those  of  the 
certificated  carriers.  Here  is  how  they  compare. 
When  all  of  North  American’s  violations  are  analyzed, 
they  boil  down  to  one  thing  and  one  thing  only,  the  fre¬ 
quency  regulations. 

All  the  allegations  in  Docket  6000,  relating  to  control 
and  ticket  arrangements,  relate  to  this  one  factor  of 
frequency.  The  direct  result  of  these  violations  has  been 
to  bring  low  fare  coach  transportation  to  thousands  of 
passengers  who  wouldn’t  otherwise  have  had  it — a  result 
hardly  adverse  to  the  public  interest. 

Nor  did  it  undermine  the  economic  soundness  of  cer¬ 
tificated  competitors.  It  merely  pushed  them  into  air 
coach.  The  Board  has  found  on  three  occasions  that 
this  has  expanded  their  traffic  and  made  their  operations 
more  profitable,  and  the  Board  has  so  found  three 
times — that  air  coach  is  a  very  profitable  activity  for 
these  people. 


319 


(Tr.  10914) 

How  do  these  violations  compare  with  the  other  car¬ 
riers?  American  Airlines  violated  the  safety  regula¬ 
tions — a  far  more  serions  violation  from  a  public  inter¬ 
est  standpoint.  The  Air  Freight  violations  freqnently 
were  violations  identical  with  those  of  North  American. 

In  this  very  case  there  is  evidence  of  violation  by 
American  Airlines  of  Section  411  of  the  Act,  a  planned 
pattern  of  unfair  competition  against  North  American. 

I  can’t  go  into  the  details  of  this  testimony,  but 
10914  At  Dallas,  Texas,  for  example,  Miss  Pat  Jenkins, 
an  American  Airlines  reservationist,  told  an  in¬ 
quirer  that  North  American  had  "equipment  that  is  un¬ 
safe  and  as  we  call  them,  they  are  death  traps,”  and 
leave  their  passengers  “stranded.”  “If  you  value  your 
life,  do  not  fly  on  North  American.” 

These  weren’t  the  only  statements  we  had.  We  had 
similar  statements  made  at  about  the  same  time,  made 
at  Milwaukee,  Detroit,  Chicago,  Los  Angeles. 

Though  the  airline  reservationists  were  still  employed 
by  the  airlines,  they  were  not  called  to  deny  the  testi¬ 
mony.  They  brought  up  the  manager  who  said,  “Oh,  no, 
we  just  don’t  do  that” 

We  say  here  is  a  concerted  plan  to  slander  a  com¬ 
petitor  by  false  charges  of  unsafe  and  unreliable  oper¬ 
ation,  which  can  only  result  in  destroying  public  con¬ 
fidence  in  air  transportation. 

What  about  the  violations  of  the  other  carriers?  The 
net  effect  of  Eastern’s  violations  has  been  to  delay  for 
about  two  years  the  improvements  in  route  structure 
and  service  to  the  public  which  you  have  said  would 
flow  from  acquisition  by  either  Eastern  or  National. 
And  during  that  period  Colonial  will  receive  $1,700,000 

in  unnecessary  subsidy. 
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United  printed  full-page  ads  defying  the  Board  and 
implying  that  air  coach  was  unsafe.  Moreover,  the 

United  violation  undermined  the  economic  sound- 

10915  ness  of  air  coach.  It  is  a  fine  way  to  encourage 
air  transportation. 

If  the  Board  had  followed  a  tough  policy  in  consid¬ 
ering  the  violations  of  the  certificated  carriers  in  de¬ 
termining  their  fitness  for  route  extensions,  its  decision 
on  North  American  fitness  in  the  New  York-Chicago 
Case  would  at  least  have  been  consistent;  but  the  Board 
hasn’t  done  it. 

When  you  are  dealing  with  these  certificated  carrieis, 
the  Board  has  ignored  violations  of  great  seriousness 
which  indicate  a  great  disrespect  for  the  law. 

I  am  not  crying  about  this,  I  am  not  weeping;  I  am 
not  bringing  out  the  weeping  towel.  I  am  not  saying 
two  wrongs  make  a  right. 

What  I  am  saying  is  you  are  obsolutely  right  to  do 
it,  you  couldn’t  have  done  anything  else. 

Why  did  you  ignore  them?  Because  you  were  sensi¬ 
ble.  You  know  that  these  carriers  overall  will  be  re¬ 
sponsible  in  safety  matters,  in  their  business  relations, 
and  to  the  passengers.  You  know  that  overall  they  will 
be  responsible  certificate  holders. 

Where  I  object  is  I  think  the  same  thing  is  true  of 
North  American.  It  has  an  overall  record  of  safety, 
business  integrity,  and  passengers,  and  you  know  very 
well,  if  you  are  trying  to  see  whether  they  will  be  a 
lawful  certificated  operation  that  they  are  going  to  be 
just  that. 

The  primary  responsibility  of  a  certificated  car- 

10916  rier  is  to  deal  responsibly  with  its  creditors  and 
its  passengers,  and  to  meet  high  safety  standards. 

North  American  is  doing  these  things  now.  Consistency 
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with  your  past  decisions  in  other  case  and  recognition 
of  the  facts  of  record  point  to  only  one  conclnsion:  we 
will  conduct  a  responsible  and  lawful  operation,  and 
that  is  the  only  fitness  question  before  you  in  a  cer¬ 
tificate  case. 

You  cannot  use  these  provisions  legally  to  punish 
North  American.  Of  course,  it  doesn’t  make  any  differ¬ 
ence  whether  North  American  is  fit  if  they  are  not  going 
to  carry  anybody  over  the  route  or  if  we  do  not  meet* 
the  test  of  public  convenience  and  necessity. 

•  *  •  • 

10920  You  have  increasingly  recognized  that  coach  is 
a  major  statutory  objective,  and  you  have  also 
recognized  recently  that  the  way  to  develop  coach  serv¬ 
ice  is  to  certificate  new  competition.  That  was  certainly 
the  principle  that  was  behind  the  recent  certification  of 
TWA  in  the  New  York-Chicago  and  the  Milwaukee-Chi- 
cago-New  York  Restriction  Case. 

But  we  think  that  you  can’t  really  develop  coach  until 
you  certificate  a  carrier  like  North  American,  and  we 
think  this  is  demonstrated  by  the  history  of  coach  serv¬ 
ice  for  two  basic  reasons. 

First,  it  was  competition  from  the  irregular  carriers. 
North  American  was  the  largest  of  the  irregular  car¬ 
riers  that  brought  about  the  introduction  of  coach  to 
begin  with;  and  you  said  exactly  that  in  your  report 
to  the  Senate  Small  Business  Committee. 

But  even  more  important  than  that,  we  think  it  is 
only  the  competition  from  North  American  that  is  keep¬ 
ing  coach  fares  low  today,  and  that  is  shown  by  our  next 
chart 

What  is  the  fare  structure  today?  We  took  the  points 
between  Chicago  and  T.,os  Angeles,  the  points  in  this 
case  where  there  was  no  competition  from  North  Ameri¬ 
can,  and  what  did  we  find? 
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10921  We  find  that  coach  fares  there  yield  4.8  cents 
a  mile.  For  example,  it  is  abont  4.8  cents  be¬ 
tween  Chicago  and  Phoenix,  and  it  is  abont  4.9  cents 
between  Phoenix  and  Los  Angeles. 

What  about  the  point,  Chicago-Los  Angeles,  where 
North  American  competes?  It  is  4.3  cents.  In  other 
words,  where  North  American  exists,  coach  fares  to¬ 
day — and  this  is  before  the  recent  reduction — are  10 
percent  below  the  coach  fares  where  there  is  no  North 
American  competition. 

The  biggest  example,  of  course,  of  the  effect  of  North 
American  on  competition  on  the  coach  fare  levels  are 
the  reductions  just  recently  in  coach  fares  by  the  big 
three  carriers.  These  fares  were  basically  confined  to 
point  that  were  competitive  with  North  American. 

The  only  exceptions  were  Fresno,  which  is  normally 
a  common  fare  point  and  Boston,  where  the  regular 
coach  fare  was  merely  added  to  the  reduced  New  York- 
Los  Angeles  fare. 

10922  They  are  really  confined  to  the  North  American 
points,  and  the  indication  “coach”  means  that 

North  American  is  the  force  that  is  bringing  coach  fares 
down. 

I  think  this  chart  demonstrates  two  things — two  things 
that  are  important  to  this  case:  that  North  American 
is  the  force  that  has  brought  fares  down,  that  you  have 
to  rely  on  competition  to  keep  fares  down;  and  third 
that  competition  among  certificated  carriers  is  not 
enough. 

Why  isn’t  it?  You  have  competition  between  Ameri¬ 
can  and  TWA  at  Phoenix,  but  it  is  so  genteel  that  your 
coach  fares  are  4.8  cents  a  mile,  and  there  is  no  such 
discrepancy  in  your  first-class  pattern. 
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In  addition,  where  there  is  competition  between  cer¬ 
tificated  carriers,  competition  wasn’t  enough  to  bring  the 
coach  fares  down  to  reasonable  levels.  If  North  Ameri¬ 
can  goes  out  of  business,  and  if  we  are  not  certificated, 
I  think  you  are  going  to  hear  a  lot  more  than  you  have 
heard  about  fare  increases. 

Some  of  you  remember  the  spring  blues,  when  every 
spring,  when  the  corridors  become  filled  with  people 
from  the  airlines,  with  charts  showing  the  reductions 
in  passengers,  and  the  operating  margins  and  costs 
going  up.  So  far  they  have  only  talked  about  the  first- 
class  fares;  but  if  we  aren’t  there,  they  are  going  to  talk 
about  coach  fares. 

Do  you  really  think  that  regulation  is  an  effec- 
10923  tive  tool  to  get  coach  fares  down?  That  thing 
has  diddled  for  three  years,  and  it  certainly  shows 
that  if  you  are  going  to  have  competition,  you  have  got 
to  have  competition;  and  if  you  are  going  to  have  that 
competition,  you  haVe  got  to  have  some  carrier  like 
North  American. 

•  •  •  * 

11225  E-9735 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Served:  November  14,  1955 


DOCKET  NO.  1841  et  al . 
DENVER  SERVICE  CASE 


Decided:  November  14,  1955 

Western  Air  Lines’  Route  No.  35  extended  from  Den¬ 
ver  to  San  Francisco/Oakland  via  Salt  Lake  City  and 
Reno,  subject  to  a  restriction  against  operating  through 
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plane  service  between  San  Francisco/Oakland  and  Reno, 
on  the  one  hand,  and  points  (other  than  Denver)  north 
or  east  of  Salt  Lake  City  on  Routes  Nos.  19,  28  and  35, 
on  the  other  hand. 

Where  markets  logically  integrate  with  Western’s  re¬ 
gional  route  system  and  will  strengthen  the  smallest  of 
the  nonsnbsidized  trunkline  carriers,  at  no  cost  to  the 
government  and  without  significant  adverse  effect  upon 
existing  carriers,  Western  selected  to  meet  demonstrated 
need  for  regional  service  to  points  on  above-described 
routes. 

Selection  of  Western  over  Continental  to  perform  re- 
'  gional  operations  on  the  Denver-San  Francisco  segment 
will  favor  a  carrier  that  has  historical  participation  in 
these  markets  and  can  initiate  such  new  service  with  a 
minimum  of  additional  expense. 

One  carrier  transcontinental  service  selected  over  equip¬ 
ment  interchange  to  serve  needs  of  Denver  and  Kansas 
City  for  competitive  service  to  points  east  of  Chicago 
where  long  haul  requirements  are  of  such  character,  size 
and  importance  as  to  warrant  a  second  transcontinental 
service,  and  such  additional  service  may  be  restricted  to 
the  extent  necessary  to  protect  regional  carriers  without 
interfering  with  needed  improvements  in  service  to  public. 

Proposed  interchanges,  at  best,  would  provide  sched¬ 
ules  inferior  to  those  of  a  single  transcontinental  carrier 
and  would  offer  little  or  no  improvement  in  service  to 
many  of  the  points  for  which  Denver  and  Kansas  City 
have  shown  a  need.  The  problem  of  concentrating  on 
new  routes  while  trying  to  develop  long  haul  interchange 
markets  presents  too  serious  a  risk  of  impairment  of  one 
of  these  markets  to  be  in  the  public  interest 

11226  Proposed  interchange  would  inhibit  the  experi¬ 
mentation  necessary  to  produce  the  schedules  and 
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services  which  are  most  suited  for  Denver  and  Kansas 
City’s  long  hanl  needs;  it  is  questionable  whether  such 
interchange  service  could  compete  effectively  with  exist¬ 
ing  transcontinental  services  or  insure  the  needed  devel¬ 
opment  of  coach  potential  to  and  from  these  points. 

Denver  added  as  an  intermediate  point  on  TWA’s 
Route  No.  2,  subject  to  restrictions  against  serving  Den¬ 
ver  with  Kansas  City  or  St  Louis  on  the  same  flight, 
and  subject  to  a  long  haul  restriction  requiring  that 
flights  serving  Denver,  on  the  one  hand,  and  San  Fran¬ 
cisco,  or  Los  Angeles,  on  the  other  hand,  shall  originate 
or  terminate  at  Chicago  or  a  point  east  thereof  (or  east 
of  St  Louis);  Denver’s  need  for  competitive  service  to 
points  east  of  Chicago  could  not  be  fully  met  by  regional 
carriers. 

The  carriage  by  TWA  of  Denver-West  Coast  traffic  on 
long  haul  flights  will  support  greater  frequencies  between 
Denver  and  the  east  in  addition  to  supplementing  the 
regional  services  authorized  herein.  The  limited  extent 
to  which  such  transcontinental  service  will  duplicate  re¬ 
gional  services  between  these  points  will  not  adversely 
affect  the  new  routes  awarded  to  regional  carriers  in 
this  proceeding. 

TWA  selected  over  American  to  serve  the  needs  of 
Denver  for  competitive  transcontinental  trunkline  service 
to  the  east  where  TWA  has  participated  in  that  city’s 
traffic  to  a  greater  extent  than  American,  will  offer 
greater  assurance  of  improved  tourist  service  for  Den¬ 
ver,  and  under  its  proposals  will  offer  new  single  plane 
service  to  more  passengers  than  American. 

Kansas  City  added  as  intermediate  point  on  United’s 
Route  No.  1,  subject  to  a  restriction  against  serving 
Kansas  City  on  flights  serving  Denver  or  Chicago;  au¬ 
thorization  will  permit  competitive  single  plane  service 
to  San  Francisco,  Los  Angeles  and  the  Pacific  Northwest 
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in  addition  to  meeting  need  for  vigorous  competitive 
transcontinental  service  to  the  east. 

The  award  to  United  will  substantially  offset  the  im¬ 
pact  of  the  contemporaneous  award  herein  to  TWA, 
insofar  as  diversion  from  each  other  is  concerned. 

New  segment  added  to  American’s  Routes  Nos.  7  and 
25  extending  between  the  terminal  point  Chicago  and  the 
terminal  point  San  Francisco/Oakland  where  the  size 
and  importance  of  market  justifies  an  effective  service 
by  a  third  nonstop  carrier,  and  authorization  will  not 
unduly  disturb  the  competitive  balance  with  respect  to 
transcontinental  trunkline  carriers,  and  the  benefits  to 
flow  therefrom  will  outweight  diversion  from  United  and 
TWA. 

11227  Improvements  in  American’s  route  structure  will 
offer  the  Bay  Area  the  benefit  of  continued  par¬ 
ticipation  by  American  as  the  third  transcontinental  car¬ 
rier  in  New  York,  Washington  and  Boston  markets  and 

the  second  transcontinental  carrier  in  Hartford/Spring¬ 
field  market;  the  Bay  Area  will  also  be  in  a  position  to 
enjoy  a  third  competitive  service  to  Detroit  and  improved 
one-carrier  or  new  single-plane  service  to  numerous 
points  on  these  routes. 

Nonstop  authorization  between  Los  Angeles  and  points 
east  of  Chicago  on  American’s  Routes  Nos.  7  and  25  in 
lieu  of  present  one-stop  authorizations  denied  where  no 
persuasive  showing  is  made  of  need  for  such  service  to 
such  points;  grant  of  nonstop  authorization  to  carrier 
presently  dominating  Los  Angeles-Detroit  market  would 
jeopardize  Board’s  objective  to  increase  competitive  serv¬ 
ice  in  this  market  as  recently  implemented  by  the  award 
of  an  improved  one-stop  authority  to  TWA;  application 
for  unrestricted  rights  to  Buffalo,  Rochester,  Syracuse, 
Indianapolis  and  Cincinnati  denied  where  neither  need 
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therefor  nor  likelihood  of  applicant’s  being  in  a  position 
to  offer  such  service  is  clearly  established  on  the  record. 

Joint  application  of  North  American  Airlines  group 
denied  where  proposals  would  not  afford  the  single  car¬ 
rier  service  found  to  be  required  to  points  east  of  Chi¬ 
cago  from  Kansas  City  and  Denver,  would  offer  less 
effective  regional  service  than  Western  and  Continental, 
would  increase  the  subsidy  requirements  of  Continental, 
and  would  preclude  the  strengthening  of  Continental’s 
system  as  provided  herein. 

Findings  in  New  YorJc-Chicago  Service  Case,  Docket 
No.  986  et  al.,  with  respect  to  unwillingness  of  North 
American  Airlines  group  to  comply  with  the  Act  and 
the  Board’s  regulations  reaffirmed. 

Continental  authorized  by  amendment  of  certificate  for 
Route  No.  29  to  operate  over  new  segment  between  the 
terminal  point  Chicago  and  the  terminal  point  Los  An¬ 
geles,  via  Kansas  City  and  Denver,  subject  to  long  haul 
restriction  on  Kansas  City-Chicago  service,  as  well  as 
restrictions  against  single  plane  service  through  Denver 
to  or  from  points  south  thereof  and  single  plane  service 
between  Chicago  and  points  south  of  Kansas  City. 

Approved  extensions  of  Continental’s  and  Western’s 
routes  will  meet  regional  service  needs  found  to  be  re¬ 
quired  in  the  area  between  Chicago  and  the  West  Coast, 
and  may  reasonably  be  expected  to  bring  substantial  im¬ 
provement  in  financial  position  of  these  carriers  despite 
new  transcontinental  authorizations  granted  in  this  pro¬ 
ceeding. 

Restriction  in  certificates  of  American  prohibiting 
operational  stops  at  off-route  points  to  be  continued  in 
effect  pending  completion  of  investigation  instituted  con¬ 
temporaneously  herewith. 
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APPEARANCES: 

James  K.  Crimmins,  Henry  P.  Bevans  and  Edmund  E. 
Harvey  for  Trans-World  Airlines,  Inc. 

Howard  C.  Westwood,  Ernest  W.  Jermes,  John  W. 
Douglas  and  Clifton  J.  Stratton,  Jr.,  for  American  Air¬ 
lines,  Inc. 

Hubert  A.  Schneider  and  B.  Howell  Hill  for  Braniff 
Airways,  Inc. 

Charles  H.  Murchison,  Robert  B.  Hankins,  and  Macon 
M.  Arthur  for  Capital  Airlines,  Inc. 

11228  C.  Howard  Leasure,  H.  F.  Scheurer,  Clyde  S. 

Carter,  and  George  J.  M.  Kelly  for  Continental  Air 
Lines,  Inc. 

1  E.  Smythe  Gambrell,  Harold  L.  Russell,  and  G.  Wesley 
Channell  for  Eastern  Air  Lines,  Inc. 

■  Harry  A.  Bowen,  Scott  C.  Whitney,  and  Emil  N.  Levin 
for  Frontier  Airlines,  Inc. 

Hardy  K.  Maclay,  William  C.  Burt,  and  M.  Marx 
Riegel  for  North  American  Airlines  gronp. 

H.  Templeton  Brown,  John  T.  Lorch,  Floyd  M.  Rett, 

Henry  L.  Hill,  and  James  Francis  Reilly,  for  United  Air 
Lines,  Inc. 

1  D.  P.  Renda  and  John  W.  Simpson  for  Western  Air 
Lines,  Inc. 

Seymour  Wenner  for  the  Bureau  of  Air  Operations. 
Donald  W.  Nyrop,  James  Taylor,  James  L.  Kaler,  and 

John  C.  Banks  for  the  City  and  County  of  Denver. 

Dallas  L.  Cook  and  Walter  L.  Koch  for  the  Denver 
Chamber  of  Commerce. 

Dorothy  F.  Fardon  for  the  City  of  Kansas  City. 

G.  R.  Challmor  for  the  Kansas  City  Chamber  of  Com¬ 
merce. 

J.  Kerwin  Rooney  for  the  City  of  Oakland  and  the 
Oakland  Chamber  of  Commerce. 

Harry  E.  Karst,  Morgan  Anglim,  Samuel  B.  Franco - 
vich,  and  Albert  F.  Grisard  for  the  City  of  Reno  and  the 
Reno  Chamber  of  Commerce. 
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E.  R.  Christensen  for  the  Utah  State  Aeronautics 
Commission,  Salt  Lake  City  Corporation,  and  the  Salt 
Lake  City  Chamber  of  Commerce. 

Frank  J.  Needles,  Jr.,  for  the  City  and  County  of  San 
Francisco. 

Walter  A.  Rhode  and  Frank  J.  Needles,  Jr.  for  the 
San  Francisco  Chamber  of  Commerce. 

Francis  A.  Mvlhern  for  the  Port  of  New  York  Au¬ 
thority. 

Russell  B.  James  for  the  Atchison,  Topeka  and  Santa 
Fe  Railway  Company  et  aL 

Albert  F.  Beitel  for  the  Minneapolis-St.  Paul  Metro¬ 
politan  Airports  Commission. 

Leonard  Schoenbom  and  James  F.  Hanlon  for  the  City 
of  Buffalo. 

Carl  Mamudrell  for  the  Buffalo  Chamber  of  Commerce. 

John  J.  Lynch  for  the  Niagara  Chemical  Division  of 
the  Food  Machinery  and  Chemical  Corporation. 

Hugh  D.  Campbell  for  the  City  of  Detroit. 

C.  V.  Burnett  for  the  Detroit  Aviation  Commission. 

Thomas  R.  Reid  for  the  Ford  Motor  Company. 

J.  E.  Becker  for  the  Chrysler  Corporation. 

Henry  J.  Commes,  Traffic  Manager,  for  American  Mo¬ 
tors,  Kelvinator  Division. 

William  R.  Lynch  for  General  Motors  Corporation. 

Hon.  Charles  H.  Russell,  Governor  of  the  State  of 
Nevada. 

H.  M.  Daschbach  for  the  United  States  Steel  Corpora¬ 
tion. 

H.  W.  Raver  for  Kaiser  Services. 

Fred  W.  Lake  for  the  Colorado  Milling  and  Elevator 
Company. 

Hon.  Earle  Knight,  Mayor  of  the  City  of  Billings. 

Elton  Patterson  for  the  Rapid  City  Chamber  of  Com¬ 
merce. 

11229  Raymond  F:  Kitchingham  for  the  Chamber  of 
Commerce  of  Great  Falls,  Montana. 
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Charles  L.  Wheeler  for  the  Salt  Lake  Hardware  Com¬ 
pany. 

Eon,  Howard  J.  Leik,  Mayor  of  the  City  of  Casper, 
Wyoming. 

J.  L.  Craig,  Jr.,  for  the  City  and  Chamber  of  Com¬ 
merce  of  Pocatello,  Idaho. 

Charles  R.  Stark  for  the  Idaho  Falls  Chamber  of 
Commerce. 

Dr.  Neal  Bishop  for  the  South  Denver  Civic  Associa¬ 
tion. 

Robert  Parker  for  the  Gates  Rubber  Company. 

J.  C.  Niemyer  for  the  Steams-Roger  Manufacturing 
Company. 

Robert  W.  Selig  for  Fox  Inter-Mountain  Theatres,  Inc. 

11230  OPINION 

BY  THE  BOARD: 

This  is  a  consolidated  proceeding  involving  proposals 
of  six  carriers  to  establish,  among  other  things,  new,  or 
additional  east-west  air  transportation  service  for  Den¬ 
ver,  Kansas  City,  Salt  Lake  City  and  Reno,  in  the  area 
between  Chicago,  on  the  one  hand,  and  San  Francisco/ 

Oakland  and  Los  Angeles,  on  the  other.  There  is  also 
involved  in  this  proceeding  an  investigation  to  determine 
whether  any  need  exists  for  additional  through  service 
via  equipment  interchange  between  the  points  west  of 
Chicago  embraced  herein  and  points  east  of  the  Chicago 
and  Kansas  City  gateways.1 

After  due  notice,  a  public  hearing  was  held  before 
Examiner  Ferdinand  D.  Moran,  who  thereafter  issued 
his  Initial  Decision.  Briefly  summarized,  the  Initial  De¬ 
cision  (1)  extended  Western’s  Route  No.  35  beyond 


1  Applications  consolidated  in  this  proceeding  are  fully  described 
in  the  attached  Appendix  A. 
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Denver  to  San  Francisco / Oakland,  via  Salt  Lake  City 
and  (for  a  temporary  period)  Reno,  subject  to  a  restric¬ 
tion  against  “operating  through  plane  service  between 
San  Francisco  and  Reno,  on  the  one  hand,  and  points 
(other  than  Denver)  north  or  east  of  Salt  Lake  City  on 
route  Nos.  19,  28,  and  35,  on  the  other;”  (2)  extended 
Continental’s  route  No.  29  from  Denver  to  Los  Angeles, 
and  from  Kansas  City  to  Chicago,  subject  to  a  restric¬ 
tion  against  “through  plane  service  through  Denver  to 
or  from  points  south  thereof ;”  (3)  found  that  there  is 
a  need  for  a  Continental-Capital  interchange  at  Chicago 
to  provide  additional  through  service  to  and  from  Den¬ 
ver  and  Kansas  City;  (4)  removed  the  restriction  on 
Route  No.  4  prohibiting  the  scheduling  of  nonstops 
11231  and  other  direct  services  between  San  Francisco/ 
Oakland  and  eastern  points  such  as  Chicago,  New 
York,  Boston  and  Washington;  (5)  removed  the  restric¬ 
tion  prohibiting  operational  stops  at  off-route  points  on 
American’s  Route  No.  4  nonstop  operations;  (6)  extended 
American’s  Route  No.  7  “westward  beyond  Chicago  to 
permit  nonstop  service  between  Los  Angeles  and  Detroit 
and  other  points  east;”  (7)  found  no  need  for  inter¬ 
change  services  by  any  other  carriers  and  that  all  other 
applications  should  be  denied. 

Exceptions  to  the  Initial  Decision  and  briefs  to  the 
Board  have  been  filed  by  the  various  parties.*  The  Board 
has  heard  oral  argument  and  the  case  now  stands  sub¬ 
mitted  for  decision. 

After  due  consideration  of  the  record  and  the  argu- 


3  Western,  Continental  American,  TWA,  United,  Braniff,  Bu¬ 
reau  Counsel,  North  American,  Atchison,  Topeka  &  Santa  Fe 
Bailway  Company,  et  al.,  the  cities  of  Buffalo  and  San  Francisco 
and  their  Chambers  of  Commerce,  Oakland,  Denver,  Kansas  City, 
Reno,  and  Salt  Lake  City.  Statements  in  lieu  of  briefs  were  filed 
by  Capital,  Eastern,  the  Port  of  New  York  Authority,  and  the 
County  of  Allegheny,  Pa^  with  the  greater  Pittsburgh  Airport 
Advisory  Committee. 
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ments  advanced  on  brief  and  in  oral  argument,  we  find 
that  we  are  in  accord  with  many  of  the  recommendations 
'of  the  Examiner.  Attached  hereto  are  excerpts  from  the 
Initial  Decision,  describing  the  various  proposals  and  the 
general  economic  characteristics  of  the  area  involved, 
and  containing  those  findings,  conclusions  and  recom¬ 
mendations  with  which  we  agree,  and  which  we  adopt  as 
our  own,  except  as  modified  herein.  We  shall  discuss 
herein  principally  those  matters  on  which  we  have 
reached  a  different  conclusion. 

Denver-San  Francisco /Oakland  Service.  In  the  Initial 
Decision,  Western  was  awarded  an  extension  of  its 
Route  No.  35  from  Denver  to  San  Francisco/Oakland 
via  Salt  Lake  City  and  Reno,  the  Reno  authorization  to 
be  for  a  temporary  period  of  three  years.  This  limita¬ 
tion  on  Reno  was  predicated  upon  evidence  received  at 
the  time  of  the  hearing  that  the  airport  facilities 
11232  at  Reno  would  not  accommodate  four  engine  air¬ 
craft,  a  condition  which  would  necessitate  addi¬ 
tional  flights  with  smaller  equipment  and  result  in  addi¬ 
tional  expense  to  the  carrier.  Since  the  issuance  of  the 
Initial  Decision,  Reno’s  airport  has  been  improved  and 
has  been  classified  by  the  Civil  Aeronautics  Administra¬ 
tion  as  suitable  for  DC-6  and  larger  equipment.  Inas¬ 
much  as  the  capacity  of  Reno’s  airport  is  no  longer  a 
limiting  factor,  we  find  that  the  duration  of  the  Reno 
authorization  should  be  the  same  as  the  remainder  of  the 
segment  being  awarded  to  Western,  namely,  for  an  in¬ 
definite  period. 

In  addition  to  the  improved  regional  service  which  will 
be  provided  by  Western,  Reno  claims  that  there  is  a  need 
for  competitive  transcontinental  service  to  the  east  The 
volume  and  character  of  United’s  service— consisting  at 
the  time  of  hearing,  of  two  daily  round  trip  Convair 
flights — are  described  as  inadequate  for  Reno’s  traffic 
needs  and  as  inferior  to  the  service  received  by  Las 
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Vegas,  a  comparable  tourist  center,  from  three  competi¬ 
tive  carriers.  However,  we  find  that  Reno’s  traffic  to 
points  east  of  Denver  is  insufficient  to  justify  the  author¬ 
ization  of  an  additional  transcontinental  trunkline  car¬ 
rier.  In  spite  of  the  growth  in  Reno’s  total  air  traffic, 
the  traffic  between  Reno  and  points  east  of  Denver  is 
considerably  less  than  that  from  Las  Vegas.  We  conclude 
that  Western’s  connecting  service  at  Denver,  in  addition 
to  that  provided  by  United,  will  amply  meet  the  needs 
of  Reno.* 

Other  Denver  Services,  Although  we  agree  with  the 
Examiner’s  decision  to  award  new  regional  services  for 
Denver,**  we  believe  that  the  Examiner  did  not  go  far 
enough  in  affording  Denver  a  second  transcon- 
11233  tinental  service.  In  seeking  to  strengthen 
Continental  and  Western  as  regional  carriers,  the 
Examiner  proposed  a  Capital-Continental  interchange 
service  in  the  belief  that  this  approach  would  meet 
Denver’s  need  for  additional  long-haul  services  and  at 
the  same  time  minimize  the  diversion  from  Continental 
and  avoid  diversion  from  Western.  In  so  doing,  we  be¬ 
lieve  that  the  Examiner  was  unduly  concerned  over  the 
protection  of  the  regional  carriers,  and  underestimated 
the  needs  of  Denver  for  competitive  service  to  points 
east  of  Chicago. 


*  We  have  considered  United's  request  for  restrictions  against 
single  plane  service  by  Western  between  Los  Angeles  on  the  one 
hand,  and  Reno  or  Denver  on  the  other  hand,  and  find  such  re¬ 
strictions  unnecessary. 

•With  respect  to  the  new  regional  services  we  are  awarding 
herein,  we  note  United's  exceptions  to  the  Initial  Decision  which 
stress  the  improvements  in  United  services  offered  since  the  dose 
of  the  hearing.  These  improvements  do  not  in  our  judgment  ob¬ 
viate  the  need  for  the  new  services  being  authorised.  ( Reopened 
Mthoaukee-Chicago-New  York  Restriction  Case,  Order  No.  £-9538, 
dated  Sept.  1.  1955.  mimeographed  opinion,  p.  6;  New  York- 
Chicago  Service  Case ,  E-9537.  dated  Sept.  1.  1955.  mimeographed 
opinion,  p.  12) 

! 
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It  is  manifest  that  the  proposed  Capital-Continental 
interchange  service  would  be  inferior  to  a  single  carrier 
transcontinental  service.  This  was  indicated  by  the  pro¬ 
posed  schedules  submitted  by  Capital  and  Continental 
which  reflected  a  milk  run  type  of  service.  And  even  if 
these  schedules  were  altered,  they  would  at  best  provide 
a  one-stop  service  to  New  York  via  Chicago.  While  Den¬ 
ver  showed  a  need  for  additional  service  to  such  points 
as  Louisville,  Indianapolis,  Columbus  and  Dayton,  the 
interchange  would  provide  no  improvement  at  all  to 
'these  points.  Furthermore,  Continental  would  find  itself 
faced  with  the  problem  of  concentrating  on  its  new  re¬ 
gional  services  to  Chicago  and  Los  Angeles,  while  at  the 
same  time  attempting  to  develop  the  long-haul  trans¬ 
continental  interchange  market.  There  would  be  a  serious 
risk  that  the  carrier  would  be  forced  to  place  its  primary 
attention  on  either  the  regional  or  the  long-haul  services, 
and  the  net  result  would  be  an  impairment  of  the  other 
service. 

As  compared  with  single  carrier,  single  plane  service, 
an  interchange  service  is  more  limited  in  its  flexibility 
'  and  does  not  as  readily  permit  the  frequent  modifica¬ 
tions  in  service  necessary  to  meet  the  changing  needs  of 
air  transportation.  This  arises  chieflly  from  the  fact  that 
where  two  airlines  managements  must  agree  on 
11234  each  schedule  change,  the  alteration  of  scheduling 
often  becomes  a  laborious  process.  We  conclude 
that  an  interchange  service  recommended  by  the  Exam¬ 
iner  would  inhibit  the  experimentation  necessary  to  pro¬ 
duce  the  schedules  and  services  which  are  most  suited  to 
Denver’s  needs. 

We  recognize  that  in  certain  markets  existing  inter¬ 
change  services  are  operating  successfully  and  serving 
a  useful  public  service.  But  an  interchange  service  as 
proposed  herein  could  not  compete  effectively  with 
United’s  service  to  the  east.  On  the  record  made  in  this 
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case,  we  are  convinced  that  Denver’s  long-haul  needs  are 
of  such  a  character,  size,  and  importance  as  to  justify 
service  by  a  second  transcontinental  carrier. 

A  farther  factor  favoring  the  certification  of  an  addi¬ 
tional  transcontinental  carrier  to  serve  Denver  is  the 
impact  which  such  a  carrier  would  have  upon  Denver’s 
coach  services.  In  the  past,  United  provided  Denver 
with  only  a  limited  transcontinental  tourist  schedule 
pattern  and  most  of  the  tourist  service  there  has  been 
of  recent  origin.  We  believe  that  a  second  transconti¬ 
nental  carrier  at  Denver  would  insure  better  development 
of  the  coach  potential  to  and  from  that  point,  particularly 
to  New  York  and  Washington. 

We  have  chosen  TWA  to  supply  competitive  trunkline 
service  for  Denver.  Our  selection  of  TWA  over  Ameri¬ 
can  is  motivated  by  several  factors.  TWA  has  had  a 
sales  office  in  Denver  for  the  past  nine  years,  and  in  1953 
alone  sold  %  million  dollars  worth  of  business.  TWA  is 
already  a  substantial  participant  in  Denver  traffic  to  the 
cities  to  which  it  proposes  new  one-carrier  service, 
11235  and  in  terms  of  passenger  miles  it  has  participated 
in  Denver  traffic  to  an  extent  double  that  of 
American.  Furthermore,  TWA  has  been  more  aggressive 
than  American  in  promoting  coach  service,  and  would 
offer  greater  assurance  of  improved  tourist  service  for 
Denver.  Based  upon  1954  survey  figures,  American 
would  be  in  a  position  to  offer  new  one  carrier  service 
to  a  slightly  greater  volume  of  traffic  moving  to  points 
east  of  Chicago  than  could  TWA.  However,  TWA’s 
proposed  schedules  would  offer  first  single  plane  service 
to  more  than  three  times  as  many  passengers  moving  to 
points  east  of  Chicago  than  the  schedules  proposed  by 
American/ 

In  accordance  with  our  practice  in  other  areas,  we  will 
qualify  TWA’s  authority  to  serve  Denver  in  such  a  way 
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as  to  minimize  the  diversionary  effect  upon  regional 
carriers  withont  serious  interference  with  improvements 
in  service  to  the  public.  Thus,  we  will  prevent  TWA 
from  serving  Denver  with  Kansas  City  or  St.  Louis  on 
the  same  flight,  and  we  will  subject  TWA’s  service  be¬ 
tween  Denver  and  Los  Angeles  or  San  Francisco  to  a 
long-haul  restriction.  The  latter  restriction  will  in  effect 
permit  TWA  to  haul  overflow  traffic  between  Denver  and 
the  West  Coast,  after  the  regional  carriers  have  pro- 
I  vided  the  services  specifically  designed  to  meet  the  re¬ 
gional  needs  of  Denver.4*  In  permitting  TWA’s  Denver 
service  to  originate  or  terminate  on  the  West  Coast,  we 
thereby  allow  the  carrier  to  add  the  support  of  West 
Coast  traffic  to  the  frequencies  offered  between  Denver 
and  the  east.  It  would  be  impractical  to  add  Denver  as 
a  terminal  point  on  TWA’s  route,  since  that  would 
11236  unduly  restrict  the  number  of  frequencies  that  the 
carrier  could  operate  into  Denver  and  would  result 
in  an  undesirable  route  structure.  We  are  satisfied  that 
the  limited  extent  to  which  TWA  will  be  duplicating  the 
regional  services  between  Denver,  on  the  one  hand,  and 
Chicago,  San  Francisco  /Oakland,  and  Los  Angeles,  on 
the  other  hand,  will  not  adversely  affect  the  new  routes 
awarded  the  regional  carriers. 


4  We  recognize  that  our  action  herein  will  not  afford  either 
single  carrier  or  single  plane  service  between  Buffalo  and  Denver, 
as  sought  by  the  City  of  Buffalo.  In  our  opinion,  the  new  service 
authorized  for  Buffalo  in  the  New  York-Chicago  Case,  will  pro¬ 
vide  improved  connecting  service  at  Chicago,  since  Buffalo  will 
have  the  services  of  both  American  and  Capital  to  and  from  Chi¬ 
cago  and  the  services  of  United,  TWA  and  Continental  between 
Chicago  and  Denver. 

44  We  have  considered  and  found  unwarranted  a  restriction  pro¬ 
posed  by  Western  preventing  TWA  from  serving  San  Francisco 
on  flights  serving  Denver  and  Los  Angeles.  The  provision  of 
service  between  Los  Angeles  and  San  Francisco  by  TWA  flights 
to  or  from  points  east  of  Albuquerque,  such  as  Denver,  will  not 
seriously  affect  Western's  San  Fxandsco-Los  Angeles  market. 
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Kansas  City  Service — What  we  have  said  with  respect 
to  Denver  service  is  in  many  ways  applicable  to  Kansas 
City.  Kansas  City,  like  Denver,  not  only  warrants  the 
improved  regional  services  recommended  by  the  Exam¬ 
iner  for  Continental,  bnt  also  is  entitled  to  a  second 
transcontinental  trunkline  service.  As  we  have  recently 
noted,  competitive  air  service  offers  greater  assurance 
that  the  public  will  receive  the  quality  and  quantity  of 
air  service  to  which  it  is  entitled.4*’  The  facts  of  record 
regarding  the  size  and  importance  of  Kansas  City,  and 
the  quantity  and  character  of  air  traffic  which  it  has 
generated,  convince  us  that  Kansas  City  should  not  be 
confined  to  the  services  of  a  single  transcontinental 
carrier. 

The  basic  objections  noted  with  regard  to  the  proposed 
interchange  service  for  Denver  are  equally  applicable  to 
Kansas  City.  The  interchange  service  would  clearly  be 
inferior  to  the  trunkline  service  which  United  is  equipped 
to  provide.  The  Kansas  City  market  fully  justifies  the 
establishment  of  a  vigorous  competitive  trunkline  service 
to  the  major  markets  in  the  east,  particularly  New  Yorkp 
and  United  is  well  qualified  to  meet  this  need.  Further¬ 
more,  the  certification  of  United  will  provide  two  im¬ 
portant  services  to  the  west  not  available  under  the 
Examiner’s  proposed  pattern,  namely,  competitive  single 
plane  service  to  San  Francisco,  and  first  single 
11237  plane  service  to  the  Pacific  Northwest.*  Kansas 
City  stressed  the  importance  of  these  services,  and 
has  persuaded  us  that  they  should  be  authorized.  The 
addition  of  Kansas  City  to  United’s  system  will  permit 


4*Neio  York-Chicago  Case ,  Order  No.  E-95S7,  dated  September 
1,  1956. 

6  In  1954,  approximately  5,603  air  passengers  moved  between 
Kansas  City,  on  the  one  hand,  and  Seattle,  Portland,  and  Salt 
Lake  City,  on  the  other  hand. 
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new  one  carrier  service  to  numerous  points  on  United’s 
present  system.  As  to  points  east  of  Chicago,  United  can 
offer  improved  nonstop  service  to  four  major  Kansas 
City  markets  now  served  by  TWA,  namely,  Detroit, 

Cleveland,  Washington  and  New  York. 

As  in  the  case  of  TWA’s  certification  at  Denver,  we 
will  qualify  United’s  authorization  at  Kansas  City  to  the 
extent  necessary  to  protect  the  regional  carriers,  with¬ 
out  undue  interference  with  needed  improvements  in 
service  to  the  public.  Thus,  we  will  prohibit  United  from 
serving  Kansas  City  on  flights  serving  Denver  or  Chi¬ 
cago.  This  will  afford  Continental  ample  protection 
between  Denver  and  Kansas  City,  and  protection  for 
both  Braniff  and  Continental  between  Kansas  City  and 
Chicago.  With  such  restrictions,  we  believe  that  the 
regional  carriers  and  the  trunkline  will  be  suitably  con¬ 
fined  to  their  primary  spheres,  and  the  public  will  be  able 

to  enjoy  the  benefits  of  their  combined  services.* 

Insofar  as  diversion  from  TWA  is  concerned,  it  is 
clear  that  United’s  services  will  have  no  substantial 
adverse  effect  upon  TWA,  since  TWA’s  diversion  from 
United  at  Denver  and  United’s  diversion  from  TWA  at 
Kansas  City  tend  to  offset  each  other. 

The  new  transcontinental  authorizations  for  TWA  at 
Denver,  and  United  at  Kansas  City,  necessarily  affect 
the  estimates  in  this  proceeding  regarding  the  financial 
effect  of  the  new  regional  services  awarded  to 
11238  Continental  and  Western.  Continental  forecast 
that  the  route  segments  awarded  to  it  by  the 
Examiner  would  reduce  its  breakeven  need  by  over 
$1,300,000  annually,  and  would  reduce  Continental’s  sub¬ 
sidy  requirements  by  approximately  $610,000.  These 


•We  have  considered  and  found  unnecessary,  any  restriction  on 
United's  Kansas  City-Los  Angeles  services. 
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estimates  did  not  take  into  account  TWA’s  new  Chicago- 
Denver  and  Denver-Los  Angeles  services,  nor  United’s 
new  Kansas  City-Los  Angeles  service.  In  the  light  of 
these  new  authorizations,  it  is  our  judgment  that  Con¬ 
tinental’s  participation  on  these  segments  will  not  exceed 
25  percent,6*  while  its  participation  on  the  remaining 
segments  is  not  likely  to  be  affected  by  the  awards  to 
TWA  and  United. 

With  respect  to  the  size  of  the  markets  in  which  Con¬ 
tinental  will  be  participating,  we  have  brought  up  to  date 
with  more  recent  figures  the  additional  revenues  that 
Continental  can  reasonably  anticipate.  Continental’s  esti¬ 
mates  were  predicated  upon  estimated  traffic  for  1952 
(based  on  March  and  September  surveys)  with  a  14 
percent  upward  adjustment  to  reflect  growth.  In  view 
of  the  availability  of  the  March  and  September  1954 
Survey  figures,  we  have  made  a  traffic  estimate  for  1954 
based  on  these  surveys,  and  have  then  applied  a  growth 
factor  of  25  percent  in  order  to  project  an  estimate  for 
1956,  the  first  year  in  which  Continental  would  be  able 
to  inaugurate  the  service.  Based  upon  these  revised  fig¬ 
ures  (which  are  set  forth  in  detail  in  Appendix  B),  we 
estimate  that  Continental  will  attract  total  additional 
commercial  revenues  of  $5,852,000,  and  incur  additional 
expenses  of  $4,934,000  for  a  net  improvement  in  its 
breakeven  position  of  $918,000,  and  a  subsidy  saving  of 
approximtely  $200,000  annually.  These  benefits  are 
somewhat  less  than  forecast  by  Continental,  but  they 
nevertheless  show  that  Continental  will  enjoy  a  substan¬ 
tial  improvement  in  its  financial  position. 

11239  A  similar  situation  exists  in  the  case  of  West¬ 
ern’s  new  Denver-San  Francisco  /Oakland  segment. 

®*  Continental  forecast  a  participation  of  35  percent  in  the  Chi- 
cago-Denver  market,  60  percent  in  the  Denver-Los  Angeles  mar¬ 
ket,  and  S3  percent  in  the  Kansas  City-Los  Angeles  market 
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The  new  authorization  for  TWA  between  Denver  and 
'San  Francisco/Oakland  requires  a  re-examination  of  the 
estimated  financial  results  for  Western’s  new  segment 
Based  on  such  a  re-examination,  we  estimate  that  West¬ 
ern  will  realize  an  annual  profit  of  approximately 
$1,000,000  rather  than  $1,478,000,  as  estimated  by  West¬ 
ern.®6  Our  estimate  is  based  on  a  25  percent  rather  than 
35  percent  participation  in  the  San  Francisco-Denver 

market,  and  a  40  percent  rather  than  60  percent  share 
of  the  San  Francisco-Salt  Lake  City  market.  In  calcu¬ 
lating  the  size  of  the  markets  in  which  Western  will  be 
sharing,  we  have  relied  upon  March  and  September  1954 
Survey  figures,  with  a  15  percent  growth  factor,  to  re¬ 
flect  the  anticipated  market  for  1956  when  Western  will 
be  in  operation  over  the  new  segment.6®  Western’s  own 
estimate  was  based  on  September  1952  and  March  1953 
Survey  figures,  annualized  with  a  10  percent  growth 
factor  to  estimate  the  1954  traffic.  The  bases  for  our 
estimates  are  set  forth  in  detail  in  Appendix  C,  attached 
hereto. 

American’s  Transcontinental  Services.  We  agree  to 
some  extent  with  the  Examinees  conclusion  that  the 
San  Francisco/Oakland  area  requires  some  improvement 
in  service  to  Chicago  and  points  east  thereof  on  Amer¬ 
ican’s  Routes  Nos.  7  and  25.  The  primary  need  shown 
on  this  record  relates  to  the  Bay  Area’s  need  for  a  third 
nonstop  service  to  Chicago.  At  the  present  time,  Amer¬ 
ican  is  virtually  excluded  from  this  market  by  reason  of 


^  These  forecasts  do  not  take  into  account  service  to  Reno. 
Reno  service  will  not  significantly  affect  the  financial  results  of 
Western's  operation. 

60  Our  15%  growth  estimate  only  relates  to  traffic  using  first 
class  services,  since  Western  only  proposed  first  class  services 
initially.  With  respect  to  Continental,  “we  have  forecast  a  25% 
growth  in  traffic,  to  reflect  coach  as  well  as  first  class  traffic 
growth.” 
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its  circuitous  routing  over  Route  No.  4,  requiring  a  stop 
at  Tulsa,  Dallas-Fort  Worth,  or  a  point  west  thereof. 
Thus,  American  has  been  able  to  attract  less  than  1  per¬ 
cent  of  this  traffic.  The  Bay  Area  points  out  that  in 
terms  of  air  traffic,  Chicago  ranks  second  in  its 
11240  leading  traffic  segments,  and  that  this  market  is 
of  sufficient  size  and  importance  to  justify  an  ef¬ 
fective  service  by  a  third  transcontinental  carrier.  We 
believe  that  the  record  fully  supports  this  conclusion, 
and  we  will  therefore  authorize  American  to  operate 
directly  between  Chicago  and  San  Francisco/Oakland. 
This  will  be  done  by  adding  a  new  segment  on  Routes 
Nos.  7  and  25,  extending  between  the  terminal  point 
Chicago  and  the  coterminal  points  San  Francisco/Oak¬ 
land.  As  a  result  of  this  action,  San  Francisco,  as  in 
the  case  of  Los  Angeles,  will  have  three  effective  serv¬ 
ices  by  transcontinental  carriers,  to  and  from  Chicago. 
We  are  cognizant  that  this  action  will  give  American 
entry  into  a  highly  lucrative  market,  and  that  this  car¬ 
rier’s  vigorous  participation  will  result  in  substantial 
diversion  from  United  and  TWA.  Nevertheless,  we  find 
that  the  public  need  for  this  additional  competitive 
service,  and  the  benefits  that  will  flow  therefrom,  out¬ 
weigh  the  factor  of  diversion  from  other  carriers. 

As  a  result  of  our  action  with  respect  to  Chicago,  cer¬ 
tain  additional  benefits  will  accrue  with  respect  to  service 
by  American  between  the  west  coast  and  points  east  of 
Chicago  on  Routes  Nos.  7  and  25.  The  addition  of  the 
new  segment  to  Routes  Nos.  7  and  25  will  permit  one- 
stop  service  via  Chicago  between  all  points  on  these 
routes  east  of  Chicago,  and  the  Bay  Area.  For  example, 
between  Boston,  Hartford/Springfield,  New  York  and 
Washington,  on  the  one  hand,  and  San  Francisco/Oak¬ 
land,  on  the  other  hand,  American  will  be  able  to  oper¬ 
ate  one-stop  transcontinental  flights  via  Chicago,  rather 
than  the  more  circuitous  routings  via  Tulsa  or  Dallas  on 


i 
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Route  No.  4.  Although  the  reductions  in  circuity  •will  be 
small,  the  traffic  support  which  is  available  at  Chicago 
will  be  of  substantial  help  in  supporting  Amer- 
11241  lean’s  frequencies  in  these  markets.  Thus,  Amer¬ 
ican  will  be  in  a  position  to  continue  its  participa¬ 
tion  as  the  third  transcontinental  carrier  between  the 
Bay  Area  and  New  York,  Washington  and  Boston,  and 
as  the  second  transcontinental  carrier  between  the  Bay 
Area  and  Hartford/Springfield. 

Another  significant  result  of  our  action  will  be  the 
injection  of  American  as  the  third  effective  transcon¬ 
tinental  carrier  between  Detroit  and  the  Bay  Area. 
Heretofore,  American’s  participation  in  this  market  on 
a  one-carrier  basis  has  been  negligible,  whereas  in  the 
Detroit-Los  Angeles  market  it  has  been  the  dominant 
carrier.  Our  action  herein  will  permit  American  to 
operate  a  one-stop  Detroit-Bay  Area  service  via  Chicago, 
without  the  present  requirement  of  an  additional  stop  at 
Tulsa,  or  Dallas  (with  the  attendant  circuitous  routing). 
Thus,  the  Bay  Area  will  be  in  a  position  to  enjoy  a  third 
competitive  service  to  Detroit7 

An  additional  service  benefit  that  will  be  possible 
under  our  action  herein,  will  be  an  improvement  in  the 
service  between  the  Bay  Area  and  such  points  as  Buffalo, 
Rochester,  and  Syracuse.  Traffic  from  these  New  York 
points  now  moving  to  the  Bay  Area  via  connections  at 
Chicago,  will  now  be  in  a  position  to  receive  single  car¬ 
rier  service,  or  even  single  plane  service  via  this  routing. 
American  will  also  be  in  a  position  to  provide  single 
carrier  service  between  the  Bay  Area  and  Dayton,  In¬ 
dianapolis,  and  Cincinnati. 


7  At  the  same  time,  American's  one-stop  requirement  at  Chicago 
will  put  it  on  a  comparable  basis  to  TWA,  which  was  recently 
granted  a  Detroit-West  Coast  routing,  via  one-stop  at  Chicago. 
See  p.  13,  infra . 
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The  foregoing  service  improvements  will,  in  our  judg¬ 
ment,  meet  the  needs  of  the  Bay  Area  as  shown  on  this 
record  and  at  the  same  time  not  unduly  disturb  the  com¬ 
petitive  balance  with  respect  to  the  transcontinental 
trunkline  carriers. 

11242  Insofar  as  the  needs  of  Los  Angeles  are  con¬ 
cerned,  there  is  no  persuasive  showing  on  this 
record  that  there  is  a  need  for  improved  service  to  points 
east  of  Chicago  on  American’s  Routes  7  and  25.  Since 
American  already  enjoys  a  nonstop  authorization  between 
Chicago  and  Los  Angeles,  one-stop  service  is  already 
authorized  to  points  east  of  Chicago,  such  as  Detroit, 
Indianapolis,  Buffalo,  Rochester  and  Syracuse.  And,  as 
to  the  other  important  points  on  Routes  Nos.  7  and  25, 
American  already  holds  nonstop  authority  between  each 
of  them  and  Los  Angeles  on  Route  No.  4.  This  includes 
such  points  as  New  York,  Washington,  Boston,  Philadel¬ 
phia,  Hartford/Springfield,  Cleveland  and  St.  Louis. 

American  has  stressed  its  request  for  nonstop  author¬ 
ity  between  Detroit  and  Los  Angeles,  and  has  adverted 
to  the  substantial  traffic  which  it  carries  between  these 

points,  and  to  the  dominant  position  which  American 
holds  there  over  United  and  TWA.  We  took  cognizance 
of  the  importance  of  this  market  when  we  recently  au¬ 
thorized  TWA  to  improve  its  service  between  Detroit 
and  the  West  Coast  by  serving  Detroit  on  a  transcon¬ 
tinental  routing  between  New  York  and  Chicago.  But  in 
doing  so,  we  were  compelled  by  the  limited  scope  of  the 
proceeding  in  which  we  were  acting,  to  require  TWA  to 
stop  at  Chicago  on  its  Detroit  flights  to  the  west  over 
its  new  routing.  Thus,  TWA  is  only  in  a  position  to 
render  a  one-stop  Detroit-Los  Angeles  service,  and  any 
action  by  us  now  allowing  American  to  operate  a  non¬ 
stop  Detroit-Los  Angeles  service  would  for  practical 
purposes  largely  nullify  the  effect  of  our  award  to  TWA. 
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It  is  our  intention  to  increase  competitive  service  in  the 
Detroit-Los  Angeles  market,  and  under  present  circum¬ 
stances  that  objective  would  be  jeopardized  by  granting 

American  its  proposed  nonstop  authorization. 
11243  Little  need  be  said  of  American’s  request  to 

obtain  nonstop  authority  from  Los  Angeles  to  Buf¬ 
falo,  Rochester,  Syracuse,  Indianapolis  and  Cincinnati. 
The  evidence  is  not  impressive  as  to  the  need  for  im¬ 
proved  service  in  this  area,  nor  is  it  likely  that  American 

would  be  in  a  position  to  offer  such  service  to  most  of 
such  points,  even  if  the  service  were  authorized. 

To  the  extent  that  we  have  rejected  American’s  pro¬ 
posals  with  respect  to  Routes  Nos.  7  and  25,  our  action 
has  in  part  been  motivated  by  the  importance  of  main¬ 
taining  an  appropriate  balance  in  the  strength  of  the 
transcontinental  trunkline  carriers,  and  the  desirability 
of  achieving  effective  competition  in  those  markets  where 
these  carriers  are  intended  to  render  competitive  service. 
We  cannot  overlook  the  fact  that  American,  measured 
by  any  number  of  different  criteria,  is  the  strongest  of 

our  domestic  carriers  and  by  virtue  of  the  richness  of  its 
routes,  its  excellent  equipment  and  facilities,  and  general 
economic  strength,  is  in  a  position  to  dominate  many  of 
the  markets  which  it  serves,  notwithstanding  the  fact 
that  other  carriers  are  authorized  to  serve  the  same  mar¬ 
kets.  This  means  that  we  must  proceed  cautiously  in 
awarding  American  new  transcontinental  services,  lest 
we  further  enhance  the  disparity  in  strength  between 
American  and  the  other  transcontinental  carriers  who 
are  to  compete  with  it. 

It  is  our  belief  that  the  granting  of  American’s  Routes 
Nos.  7  and  25  proposal  herein,  in  their  entirety,  as  in  effect 
recommended  by  the  Examiner,  would  do  violence  to  our 
effort  toward  achieving  balanced  competition  in  our  air 
transport  system.  To  the  extent  that  we  are  improving 
American’s  service  to  the  Bay  Area,  we  are  doing  so 
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because  of  the  impressive  showing  made  regarding  the 
Bay  Area’s  needs  and  the  absence  of  any  effective 
11244  alternatives  presently  available  to  meet  those 
needs.  The  resnlt  of  onr  action  mnst  be  recog¬ 
nized  as  enhancing  American’s  position  significantly  in 
the  transcontinental  picture.  Nevertheless,  we  have  done 
so  only  where  compelling  service  needs  have  been  en¬ 
countered,  and  only  to  the  minimum  extent  necessary 

under  all  the  circumstances.  We  are  also  fully  cognizant 
of  the  substantial  diversion  which  our  action  herein  will 
cause  to  other  carriers,  but  we  are  satisfied  that  it  is 
justified  by  the  public  benefits  that  will  flow  from  our 
action,  and  will  in  no  case  result  in  additional  subsidy 
cost  to  the  Government 

American's  Off-Route  Restriction.  The  Examiner 
recommended  that  American’s  off-route  restriction  on 
its  Route  No.  4  be  removed.  This  restriction  prohibits 
operational  stops  at  any  off-route  point  unless  required 
by  an  emergency  or  considerations  of  safety  during 
flight.  The  restriction  was  imposed  some  nine  years  ago 
to  prevent  operational  stops  from  being  made  regularly 
at  points  certificated  to  other  carriers,  since  such  stops  j 
would  ultimately  result  in  demands  from  such  points  for 
service  by  American.  Similar  restrictions  have  been  im¬ 
posed  upon  TWA  and  United  and  we  have  several  times 
declined  to  lift  the  restriction  in  American’s  certificate. 
Nothing  in  the  present  record  convinces  us  that  a  change 
should  be  made  at  this  time.  At  the  very  least,  the 
lifting  of  the  restriction  should  not  be  undertaken  until 
we  have  had  an  opportunity  to  study  the  impact  of  this 
kind  of  restriction  upon  the  operations  of  all  the  carriers 
subject  to  it.” 

^Contemporaneously  herewith,  we  are  instituting  an  investiga¬ 
tion  to  determine  whether  this  type  of  restriction  should  be  lifted 
from  the  routes  of  the  transcontinental  carriers. 
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North  American's  Application.  We  agree  with  the  Ex¬ 
aminer  that  North  American’s  application  in  this  pro¬ 
ceeding  should  be  denied  in  its  entirety.  Our  reasons 
for  the  denial  are  different  in  some  respects  from  those 
advanced  by  the  Examiner,  since  his  route  awards  would 
differ,  in  part,  from  the  route  pattern  we  are  adopting. 

It  is  perfectly  clear  that  North  American  could 
11245  not  offer  the  single  carrier  services  to  points  east 
of  Chicago  from  Denver  or  Kansas  City  found 
required  by  the  Board.  As  noted  earlier,  we  have  con¬ 
cluded  that  the  Denver  and  Kansas  City  markets  are  of 
such  size  and  importance  as  to  justify  effective  competi¬ 
tive  trunkline  services  to  the  east.  Since  North  Ameri¬ 
can’s  proposals  for  routes  in  the  New  York-Clnicago  Case 
have  been  denied,  this  carrier  would  not  have  any  cer¬ 
tificated  route  extending  east  of  Chicago  to  meet  the 
service  needs  to  the  east  that  we  have  found  necessary 

on  the  present  record. 

With  regard  to  North  American’s  proposals  for  serv¬ 
ice  west  of  Chicago,  the  Examiner  correctly  pointed  out 
that  North  American  would  concentrate  on  the  long  haul 
markets  in  seeking  to  become  the  fourth  nonstop  oper¬ 
ator  between  Chicago  and  Los  Angeles,  and  the  third 
nonstop  operator  between  Chicago  and  San  Francisco. 
North  American’s  proposed  schedules  would  serve  Den¬ 
ver  on  only  two  trips  per  day  with  DC-4  equipment. 
Denver  would  receive  no  morning  service  in  either  direc¬ 
tion  by  North  American.  Kansas  City  would  be  served 
on  only  one  round  trip  flight  daily  with  DC-4  equipment 
In  its  proposed  service  to  Kansas  City,  North  American 
did  not  schedule  a  westbound  Kansas  Citv-Los  Angeles 
service  nor  an  eastbound  San  Francisco-Kansas  City 
service.  Under  the  proposed  schedules,  North  American 
would  offer  less  effective  regional  services  for  Denver 
or  Kansas  City  to  Los  Angeles  than  proposed  by  Con- 
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tinental,  both  in  terms  of  caliber  of  equipment  and 
quantity  of  schedules.* 

i 

,  i 

It  is  true  that  North  American  could  provide  nonstop 
services  between  Chicago  and  the  west  coast,  but  there 
would  be  several  major  objections  to  authorizing  such  a 
service  by  North  American.  Insofar  as  the  Chi- 
11246  cago-Los  Angeles  market  is  concerned,  we  are 
unable  to  find  a  need  at  this  time  for  an  additional 
nonstop  service  in  this  market,  and  our  awards  to  Con¬ 
tinental  are  not  predicated  upon  such  a  need.  The  Los 
Angeles-Chicago  market  is  already  effectively  served  by 
three  transcontinental  trunkline  carriers — American, 
United,  and.  TWA.  With  respect  to  the  San  Francisco/ 

Oakland-Chicago  market,  where  we  find  a  need  for  only 
one  aditional  carrier,  North  American  could  provide  non¬ 
stop  service  between  these  two  points  rather  than  Ameri- 

i 

can,  but  North  American  could  not  render  to  the  Bay 
Area  the  improved  one-carrier  and  one-plane  services 
east  of  Chicago  inherent  in  our  award  to  American. 
Furthermore,  in  the  absence  of  the  traffic  support  which 
American  will  enjoy  from  traffic  moving  over  the  Bay 
Area-San  Francisco  route  to  points  east  of  Chicago, 
North  American’s  frequencies  to  and  from  the  Bay  Area 
would  necessarily  be  extremely  limited.  Thus,  it  is  ex¬ 
tremely  doubtful  that  North  American  would  be  able  to 
afford  an  effective  third  competitive  service  between  the 
Bay  Area  and  Chicago,  as  against  TWA  and  United. 

Another  important  factor  requiring  the  denial  of  North 
American’s  application  is  the  impact  which  its  proposal 
would  have  on  Continental.  The  route  pattern  which  we 
are  establishing  is  designed  in  part,  to  strengthen  Con- 

! 

•While  North  American  correctly  argues  that  their  proposed 
schedules  are  merely  illustrative  in  character,  and  subject  to 
change,  they  are  relevant  and  material  in  assessing  the  merits  of 
the  application. 
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tinental,  a  carrier  which  is  still  dependent  on  subsidy 
mail  pay.  We  estimate  that  the  routes  awarded  to  Con¬ 
tinental  will  result  in  reducing  the  carrier’s  annual  break¬ 
even  need  by  approximately  $918,000  annually.  In  sharp 
contrast,  the  granting  of  North  American’s  application 
would  increase  Continental’s  subsidy  requirements  by 
substantial  diversion  from  that  carrier  in  the  Denver- 
Kansas  City  market.  Continental  estimates  this  diversion 
at  approximately  $1,130,000  annually. 

11247  With  regard  to  the  Denver-San  Francisco  pro¬ 
posal  of  North  American,  the  Examiner  pointed 
out  that  the  applicant  did  not  propose  to  serve  Reno  or 
Salt  Lake  City,  and  that  Western  is  already  operating 
in  the  Denver  and  San  Francisco  areas.  While  North 
American  indicates  its  willingness  to  serve  the  interme¬ 
diate  points  proposed  for  service  by  Western,  we  believe 

that  the  applicant  has  greater  interest  in  the  longer  haul 
services,  as  noted  above.  Furthermore,  Western’s  exist¬ 
ing  identity  in  the  San  Francisco  and  Denver  markets 
will  be  an  advantage  in  attempting  to  develop  an  effec¬ 
tive  competitive  service  against  United  as  the  established 
carrier  on  the  new  segment  Also,  the  granting  of  the 
new  Denver-San  Francisco  segment  to  Western  is  of  im¬ 
portance  in  further  strengthening  that  carrier  as  a  re¬ 
gional  operator.  The  strengthening  of  such  carriers  is 
1  of  substantial  importance  in  our  ultimate  goal  of  pre¬ 
venting  undue  imbalance  in  the  size  of  carriers  that  are 
expected  to  compete  with  each  other. 

Finally,  we  are  denying  North  American’s  application 
because  we  are  unable  to  find  the  applicant  “willing”  to 
comply  with  the  Act  and  the  Board’s  regulations.  In  this 
regard,  we  adhere  to  our  findings  set  forth  in  the  New 
York-Chicago  Case.* 


•  These  findings  are  set  forth  in  the  attached  Appendix  D. 


349 


(Tr.  11248) 

We  have  considered  the  contentions  of  the  railroads 
represented  herein  and  do  not  find  anything  therein  to 
warrant  changes  in  the  new  authorizations  we  are  grant¬ 
ing.  This  is  also  true  with  respect  to  the  various  excep¬ 
tions  of  the  parties  not  explicitly  discussed  herein. 
11248  On  the  basis  of  the  foregoing  findings  and  con¬ 
clusions  and  after  consideration  of  all  the  facts  of 
record,  we  find: 

1.  That  the  public  convenience  and  necessity  require 
the  amendment  of  Western's  certificate  for  Route  No.  35 
so  as  to  extend  that  route  beyond  Denver,  Colo.,  to  San 
Francisco/Oakland,  Calif.,  via  Salt  Lake  City,  Utah,  and 
Reno  Nev.,  subject  to  the  restriction  that  the  holder  shall 
not  operate  through  plane  service  between  San  Fran¬ 
cisco/Oakland,  Calif.,  and  Reno,  Nev.,  on  the  one  hand, 

and  points  (other  than  Denver,  Colo.)  north  and  east  of 
Salt  Lake  City,  Utah,  on  its  Routes  Nos.  19,  28  and  35, 

on  the  other  hand.  * 

2.  That  the  public  convenience  and  necessity  require 
the  amendment  of  American's  certificates  for  Routes 
Nos.  7  and  25  by  adding  a  new  segment  between  the  co¬ 
terminal  points  San  Francisco  and  Oakland,  Calif.,  and 
the  terminal  point  of  Chicago,  HI.,  subject  to  the  restric¬ 
tion  that  in  the  operation  of  any  nonstop  flight  over  such 
segment,  the  holder  shall  not  make  operational  stops, 
unless  caused  by  an  emergency  or  considerations  of 
safety  arising  during  such  flight,  at  any  point  not  named 
in  a  certificate  of  public  convenience  and  necessity  of  the 
holder. 

3.  That  the  public  convenience  and  necessity  require 
the  amendment  of  Continental's  certificate  for  Route  No. 
29  by  adding  a  new  segment  between  the  terminal  point 
Chicago,  HI.,  the  intermediate  points  Kansas  City,  Mo., 
and  Denver,  Colo.,  and  the  terminal  point  Los  Angeles, 
Calif.,  subject  to  the  restrictions  that  the  holder  (a) 
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shall  render  service  between  Kansas  City,  Mo.,  and 
Chicago,  HI.,  only  on  flights  originating  or  ter- 
11249  minating  at  Los  Angeles,  Calif.,  (b)  shall  operate 
no  single  plane  service  through  Denver,  Colo.,  to 
or  from  points  south  thereof,  and  (c)  shall  operate  no 
single-plane  service  between  Chicago,  ILL,  on  the  one 
hand,  and  points  south  of  Kansas  City.,  Mo.,  on  the  other 
hand  (other  than  points  on  the  new  segment). 

4.  That  the  public  convenience  and  necessity  require 
the  amendment  of  TWA’s  certificate  for  Route  No.  2  by 
adding  a  new  segment  between  the  terminal  point  San 
Francisco,  Calif.,  the  intermediate  points  Oakland  and 
Los  Angeles,  Calif.,  Denver,  Colo.,  and  Kansas  City, 
Mo.,  and  eastward  from  Kansas  City,  Mo.,  as  in  seg¬ 
ments  1,  2  and  3  of  its  present  certificate,  subject  to  the 
restrictions  that  (a)  the  holder  shall  not  serve  Denver, 

Colo.,  on  flights  serving  Kansas  City,  or  St.  Louis,  Mo., 
and  (b)  flights  serving  Denver,  on  the  one  hand,  and  Los 
Angeles,  San  Francisco  or  Oakland,  Calif.,  on  the  other 
hand,  shall  originate  or  terminate  at  Chicago,  Ill.,  or 
points  east  thereof  (or  east  of  St  Louis,  Mo.). 

5.  That  the  public  convenience  and  necessity  require 
that  segments  1,  5  and  6  of  United’s  certificate  for  Route 
No.  1  be  amended  by  adding  Kansas  City,  Mo.,  as  an 
intermediate  point  between  the  intermediate  points 
Omaha,  Nebr.,  and  Des  Moines,  Iowa,  subject  to  the  re¬ 
striction  that  the  holder  shall  not  serve  Kansas  City, 
Mo.,  on  flights  serving  Denver,  Colo.,  or  Chicago,  HI. 

6.  That  the  public  interest  does  not  require  the  estab¬ 
lishment  of  through  service  to  and  from  Denver  and 
points  west  thereof  via  equipment  interchanges  between 
Continental  and  either  Braniff,  Capital,  American  or 
TWA,  and  that  the  investigation  instituted  by  Order  No. 
E-7615,  adopted  August  6,  1953  (as  amended  by  Order 
No.  E-7987,  dated  December  22,  1953),  should  be  dis- 


351 


(Tr.  11250-11251) 


missed.  _ 

11250  7.  That  Western,  American,  Continental,  TWA 
and  United  are  citizens  of  the  United  States  within 

the  meaning  of  the  Act,  and  are  respectively  fit,  willing 
and  able  properly  to  perform  the  air  transportation 
authorized  herein  for  such  carriers  and  to  conform  to 
the  provisions  of  the  Act,  and  the  rules  and  regulations 
and  requirements  of  the  Board  hereunder. 

8.  That  except  to  the  extent  hereinabove  granted  or 
deferred,  all  applications  herein  should  be  denied. 

An  appropriate  order  will  be  entered.10 

Rizley,  Chairman,  and  Lee,  Member  of  the  Board,  con¬ 
curred  in  the  above  opinion.  Adams,  Vice  Chairman, 
filed  the  attached  Concurring  and  Dissenting  Statement. 
Gurney  and  Denny,  Members,  filed  the  attached  joint 
Concurring  and  Dissenting  Opinion. 

11251  ADAMS,  VICE  CHAIRMAN,  CONCURRING 

AND  DISSENTING: 

I  agree  with  the  majority  decision  in  this  case  in  all 
respects  except  that  dealing  with  the  application  of  North 


10  We  are  advised  that  in  the  Route  No.  106  Renewal  Case, 
Order  No.  E-8841,  dated  December  22,  1954,  which,  inter  olid, 
amended  United's  certificate  for  Route  No.  1,  there  was  inad¬ 
vertently  omitted  from  such  certificate  the  paragraph  which  au¬ 
thorized  United  to  provide  property  and  mail  service  on  the  same 
flight  for  certain  New  England  points  and  New  York.  The  para¬ 
graph  was  apparently  omitted  because  the  stated  expiration  date 
of  August  11,  1954,  had  passed.  However,  United  had  previously 
filed  an  application  on  July  14,  1954,  in  Docket  No.  6766  for  re¬ 
newal  of  such  authority,  and  asserts  authority  to  continue  such 
service  pursuant  to  the  provisions  of  Section  9b  of  the  Adminis¬ 
trative  Procedure  Act.  Accordingly,  we  shall  restore  the  subject 
paragraph  to  United’s  certificate. 

In  addition,  the  amended  certificate  for  Route  No.  1  will  reflect 
the  new  Pittsburgh  authorizations  found  required  in  our  supple¬ 
mental  opinion  issued  contemporaneously  herewith  in  the  New 
York-Ckicago  Service  Case,  Docket  No.  986,  et  al. 
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American  Airlines.  Consistent  with  my  position  as  stated 
in  a  separate  opinion  in  the  New  Y ork-Chicago  Service 

Case  and  in  light  of  the  pendency  in  the  Courts  of  basic 
problems  directly  affecting  the  entire  operations  of  North 
American  Airlines,  I  believe  that  action  on  this  carrier’s 
applications  in  this  case  should  be  deferred  by  the  Board 
until  the  matters  before  the  Courts  have  been  disposed 
of  by  them. 

/s/  Joseph  P.  Adams 

11252  GURNEY  AND  DENNY,  MEMBERS, 
CONCURRING  AND  DISSENTING 

We  disagree  with  the  majority  in  two  major  respects. 
It  is  our  conviction  that  the  extension  of  the  Continental 
system  to  Chicago,  and  the  authorization  of  TWA  to 
operate  a  Denver-San  Francisco  service,  both  represent 
illogical  and  economically  unsound  route  extensions  det¬ 
rimental  to  the  public  interest  Neither  of  these  awards 
promise  anything  in  the  way  of  substantial  benefits  to 
the  public  or  are  otherwise  consistent  with  established 
standards  of  public  convenience  and  necessity. 

With  respect  to  the  Continental  extension,  the  majority 
has  apparently  sought  to  implement  the  recommendations 
of  both  the  Examiner  and  Bureau  Counsel,  in  spite  of  the 
fact  that  in  the  view  of  both,  they  were  considered  to  be 
mutually  exclusive.  In  considering  the  service  needs  of 
Denver  to  the  east,  Bureau  Counsel  urged  that  these 
could  be  satisfied  to  the  best  advantage  by  the  addition 
of  the  city  to  the  transcontinental  route  of  TWA.  The 
Examiner,  on  the  other  hand,  recommended  the  extension 
of  Continental  from  Denver  to  Chicago,  via  Kansas  City. 
Neither  contemplated  the  authorization  of  both  opera¬ 
tions,  and  there  is  no  sound  basis  in  the  record  for  such 
a  decision.  We  agree  that  Denver  needs  TWA’s  service 
from  Chicago  and  the  east,  but  it  does  not  need  Conti¬ 
nental’s  in  addition. 
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Continental’s  Denver-Chicago  extension  will  provide  no 
improved  service  to  the  public.  In  each  of  the  markets 
thus  made  available  to  it— Chicago-Denver,  Chicago- 
Kansas  City,  and  Chicago-Los  Angeles — there  are  now 
or  will  be  as  a  result  of  the  decision  herein  at  least  two 
other  trunklines  in  operation,  each  of  which,  as  a  result  of 
its  route  structure,  will  be  able  to  offer  substantially  greater 
frequencies  than  Continental  can  ever  provide,  and 
11253  with  the  finest,  most  modern,  aircraft  equipment 
available.  TWA  and  United  will  operate  between 
Chicago  and  Denver  on  their  transcontinental  routes;  in 
addition  to  TWA,  Braniff  serves  ChicagO-Kansas  City 
on  its  mainline  route  between  Chicago  and  the  south¬ 
west;1  and  between  Chicago  and  Los  Angeles,  all  three 
of  the  large  transcontinentals — American,  TWA  and 
United — operate  nonstop  services  over  one  of  the  most 
highly  competitive  routes  in  the  country.  It  is  obvious 
that  Continental  can  contribute  nothing  in  the  way  of 
improved  services  in  markets  such  as  these. 

Under  such  circumstances,  it  will  be  impossible  for 
Continental  to  operate  at  a  profit,  and  it  must  be  re¬ 
membered  that  as  a  subsidized  carrier,  its  losses  will 
be  borne  by  the  taxpayer.  On  the  record  herein,  Conti¬ 
nental  estimated  that  an  extension  to  Chicago,  plus  the 
Denver-Los  Angeles  route,  would  enable  it  to  reduce  its 
subsidy  requirements  by  some  $600,000,  about  $200,000 
of  which  was  related  to  the  Denver-Los  Angeles  segment. 
However ,  these  estimates  were  made  on  the  assumption 
that  Continental  would  be  the  only  additional  carrier 
authorized  to  operate  over  these  routes.  In  fact,  of 
course,  the  Board  has  granted  TWA  Denver-Chicago 


1  Further,  over  the  Chicago-Kansas  City  route  Continental  will 
be  operating  subject  to  a  long-haul  restriction,  which  means  that 
its  schedules  on  this  segment  will  not  only  be  limited  as  to  fre¬ 
quency,  but  will  be  otherwise  geared  to  the  needs  of  through 
traffic. 
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and  Denver-Los  Angeles  service,  in  addition  to  United, 
and  United  is  to  operate  between  Kansas  City  and  Los 
Angeles,  in  addition  to  TWA.  Continental  will  be  the 
third,  and  weakest,  carrier  over  each  of  these  routes. 

Since  no  party  to  the  proceeding  considered  that  there 
was  any  remote  possibility  of  authorizing  two  additional 
carriers  through  Denver,  there  are  no  estimates  in  the 
record  with  respect  to  the  operation  Continental 
11254  will  actually  be  performing  as  a  result  of  this  de¬ 
cision.  But  Bureau  Counsel  concluded  that  even 
the  estimates  of  a  profitable  operation  made  by  Conti¬ 
nental  on  the  assumption  that  it  would  be  the  only  addi¬ 
tional  carrier  authorized  were  unsound,  and  that  it  would 
not  be  able  to  secure  the  traffic  it  anticipated.  Under  the 
changed  circumstances,  it  requires  no  detailed  analysis 
to  force  the  conclusion  that  far  from  operating  at  a 
profit,  Continental  cannot  be  expected  to  avoid  substan¬ 
tial  losses. 

The  majority  has  recognized  that  the  transcontinental 
authorizations  of  TWA  at  Denver  and  United  at  Kansas 
i  City  will  have  an  adverse  effect  upon  the  profitability  of 
the  new  Continental  operations — an  effect,  they  say, 
which  will  result  in  reducing  Continental’s  estimated  sub¬ 
sidy  saving  from  $600,000  to  only  $200,000.  We  feel  that 
this  new  estimate  is  likewise  unrealistic,  since  it  assumes, 
for  example,  that  Continental  will  still  share  in  the 
i  Chicago-Denver  traffic  to  the  extent  of  a  25%  participa¬ 
tion,  which  means  that  TW  A  is  only  to  be  expected  to 
secure  a  ten  percent  share  of  the  traffic  from  Conti¬ 
nental’s  portion,  since  the  estimate  upon  which  the 
original  $600,000  savings  figure  was  based  assumed  a 
35%  participation  for  Continental,  before  the  authoriza¬ 
tion  of  TWA  m  the  same  market.  With  the  carrier  itself 
!  estimating  only  a  35%  participation  against  United 
i  alone,  it  seems  obvious  that  in  competition  with  a  sec- 


355 


(Tr.  11255) 

ond  strong  transcontinental  trunkline,  likewise  operating 
on  an  unrestricted  basis,  its  share  of  the  market  is  most 
unlikely  to  reach  anywhere  near  the  25%  level  antici¬ 
pated,  and  the  net  effect  will  be  a  failure  to  achieve  a 
breakeven  status  on  the  new  ronte. 

11255  While  losses  to  Continental  will,  as  pointed  ont 
previously,  result  in  increased  Federal  subsidies  to 
that  carrier,  there  should  not  be  overlooked  the  further 
expenditure  of  public  funds  which  will  result  from  the 
diversion  of  Braniff’s  revenues  as  a  consequence  of  the 
Continental  operation  between  Kansas  City  and  Chicago. 
According  to  the  Examiner,  whose  estimate  in  this  Tegard 
is  accepted  as  conservative,  the  diversion  from  Braniff 
will  approximate  $300,000  annually.  Braniff  is  a  mar¬ 
ginal  carrier,  only  recently  having  achieved  a  self-suffi¬ 
cient  status  on  its  domestic  system.  On  its  international 
routes,  however,  substantial  subsidy  will  be  required  for 
the  forseeable  future,  and  any  earnings  in  excess  of  an 
eight  percent  return  on  its  domestic  system  are  applied 
as  an  offset  against  the  subsidy  requirements  of  its  inter¬ 
national  routes.2  Under  these  circumstances,  any  diver¬ 
sion  of  its  domestic  revenues  increases  the  net  subsidy 
bill,  regardless  of  whether  the  domestic  system  is  on  a 
subsidy-free  basis.  Thus  the  taxpayer  is  certain  to  pick 
up  a  bill  of  some  $300,000  a  year  as  a  result  of  the  Con¬ 
tinental  extension  to  Chicago,  in  addition  to  whatever 
losses  the  carrier  itself  will  sustain.3  In  the  absence  of 
public  benefits  far  more  certain  than  appear  here,  the 
decision  in  this  regard  cannot  be  justified. 


2  Braniff  Airways,  Inc.,  Domestic  and  International  Mail  Rates, 
Order  E-9670,  adopted  October  18,  1955. 

9  Even  in  the  highly  unlikely  event  that  the  forecast  of  the 
majority  turns  out  to  be  sound,  and  Continental  does  achieve 
a  reduction  in  subsidy  of  as  much  as  $200,000  annually,  the  net 
cost  to  the  taxpayer  will  still  be  $100,000  per  year,  the  difference 
between  the  gain  to  Continental  and  the  loss  to  Braniff. 
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and  Denver-Los  Angeles  service,  in  addition  to  United, 
and  United  is  to  operate  between  Kansas  City  and  Los 
Angeles,  in  addition  to  TWA.  Continental  will  be  the 
third,  and  weakest,  carrier  over  each  of  these  routes. 

Since  no  party  to  the  proceeding  considered  that  there 
was  any  remote  possibility  of  authorizing  two  additional 
carriers  through  Denver,  there  are  no  estimates  in  the 
record  with  respect  to  the  operation  Continental 
11254  will  actually  be  performing  as  a  result  of  this  de¬ 
cision.  But  Bureau  Counsel  concluded  that  even 
the  estimates  of  a  profitable  operation  made  by  Conti¬ 
nental  on  the  assumption  that  it  would  be  the  only  addi- 
!  tional  carrier  authorized  were  unsound,  and  that  it  would 
not  be  able  to  secure  the  traffic  it  anticipated.  Under  the 
changed  circumstances,  it  requires  no  detailed  analysis 
to  force  the  conclusion  that  far  from  operating  at  a 
profit,  Continental  cannot  be  expected  to  avoid  substan¬ 
tial  losses. 

The  majority  has  recognized  that  the  transcontinental 
authorizations  of  TWA  at  Denver  and  United  at  Kansas 
City  will  have  an  adverse  effect  upon  the  profitability  of 
the  new  Continental  operations — an  effect,  they  say, 
which  will  result  in  reducing  Continental’s  estimated  sub¬ 
sidy  saving  from  $600,000  to  only  $200,000.  We  feel  that 
this  new  estimate  is  likewise  unrealistic,  since  it  assumes, 
for  example,  that  Continental  will  still  share  in  the 
Chicago-Denver  traffic  to  the  extent  of  a  25%  participa- 
i  tion,  which  means  that  TWA  is  only  to  be  expected  to 
secure  a  ten  percent  share  of  the  traffic  from  Conti¬ 
nental’s  portion,  since  the  estimate  upon  which  the 
original  $600,000  savings  figure  was  based  assumed  a 
35%  participation  for  Continental,  before  the  authoriza¬ 
tion  of  TWA  in  the  same  market.  With  the  carrier  itself 
estimating  only  a  35%  participation  against  United 
alone,  it  seems  obvious  that  in  competition  with  a  sec- 
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ond  strong  transcontinental  trunkline,  likewise  operating 
on  an  unrestricted  basis,  its  share  of  the  market  is  most 
unlikely  to  reach  anywhere  near  the  25%  level  antici¬ 
pated,  and  the  net  effect  will  be  a  failure  to  achieve  a 
breakeven  status  on  the  new  route. 

11255  While  losses  to  Continental  will,  as  pointed  out 
previously,  result  in  increased  Federal  subsidies  to 
that  carrier,  there  should  not  be  overlooked  the  further 
expenditure  of  public  funds  which  will  result  from  the 
diversion  of  Braniff’s  revenues  as  a  consequence  of  the 
Continental  operation  between  Kansas  City  and  Chicago. 
According  to  the  Examiner,  whose  estimate  in  this  regard 
is  accepted  as  conservative,  the  diversion  from  Braniff 
will  approximate  $300,000  annually.  Braniff  is  a  mar¬ 
ginal  carrier,  only  recently  having  achieved  a  self-suffi¬ 
cient  status  on  its  domestic  system.  On  its  international 
routes,  however,  substantial  subsidy  will  be  required  for 
the  forseeable  future,  and  any  earnings  in  excess  of  an 
eight  percent  return  on  its  domestic  system  are  applied 
as  an  offset  against  the  subsidy  requirements  of  its  inter¬ 
national  routes.2  Under  these  circumstances,  any  diver¬ 
sion  of  its  domestic  revenues  increases  the  net  subsidy 
bill,  regardless  of  whether  the  domestic  system  is  on  a 
subsidy-free  basis.  Thus  the  taxpayer  is  certain  to  pick 
up  a  bill  of  some  $300,000  a  year  as  a  result  of  the  Con¬ 
tinental  extension  to  Chicago,  in  addition  to  whatever 
losses  the  carrier  itself  will  sustain.3  In  the  absence  of 
public  benefits  far  more  certain  than  appear  here,  the 
decision  in  this  regard  cannot  be  justified. 


2  Braniff  Airways,  Inc.,  Domestic  and  International  Mail  Rates, 
Order  E-9670,  adopted  October  18,  1955. 

5  Even  in  the  highly  unlikely  event  that  the  forecast  of  the 
majority  turns  out  to  be  sound,  and  Continental  does  achieve 
a  reduction  in  subsidy  of  as  much  as  $200,000  annually,  the  net 
cost  to  the  taxpayer  will  still  be  $100,000  per  year,  the  difference 
between  the  gain  to  Continental  and  the  loss  to  Braniff. 
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It  also  appears  that  as  a  result  of  the  majority  action 
herein,  Continental  will  ostensibly  be  authorized  to  oper¬ 
ate  a  Chicago-Los  Angeles  nonstop  service.  Aside  from 
our  other  objections,  we  believe  that  such  an 
11256  authorization  is  of  doubtful  legality.  It  appears 
that  Continental  did  not  prosecute  a  case  for  such 
authority,  and  its  witnesses  specifically  disclaimed  any 
intention  to  so  operate.  The  Examiner  likewise  stated 
that  “Continental  does  not  intend  to  compete  for  Chi¬ 
cago-Los  Angeles  terminal-to-terminal  traffic”  (p.  171). 
Further,  Continental  offered  no  exhibits  or  testimony 
directed  to  Chicago-Los  Angeles  nonstop  service,  and  it 
does  not  appear  that  the  parties  assumed  such  an  opera¬ 
tion  was  in  issue.  Under  these  circumstances,  we  ques¬ 
tion  whether  the  Chicago-Los  Angeles  authorization  rests 
upon  a  sound  legal  basis. 

We  offer  one  further  comment.  Only  last  December  the 
Board,  in  approving  the  Continental-Pioneer  merger, 
said  that  Continental’s  operations  were  similar  to  a  local 
service  carrier  to  an  “unusual  and  perhaps  unique  de¬ 
gree  of  similarity.”  Accordingly,  the  merged  carrier  was 
assigned  the  role  of  a  regional-local  service  operator  in 
the  Colorado-Kansas-Oklahoma-Texas  area.  As  a  result 
of  the  present  decision,  that  same  carrier  is  now  ex¬ 
tended  into  the  transcontinental  market,  in  areas  blan¬ 
keted  point-to-point  by  the  strongest  and  largest  airlines 
of  the  nation.  In  our  opinion,  such  a  metamorphosis 
cannot  be  successfully  accomplished  in  one  giant  step, 
and  it  does  the  small  regional  carrier  a  disservice  to 
attempt  it.  Any  extension  of  Continental  should  be  done 
in  such  manner  as  to  strengthen  its  regional  character 
and  permit  it  to  compete  on  even  terms  with  its  com¬ 
petitors.  The  extension  to  Chicago  is  not  consistent  with 
this  objective,  and  represents  a  departure  from  sound 
previous  policy. 
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With  respect  to  the  Denver-San  Francisco  route,  the 
majority  has,  in  addition  to  providing  for  service  by 
Western  in  this  market,  authorized  TWA  to  serve  it 
also,  thus  providing  for  three  carriers  where  only 
11257  one  operated  before.  Here  again,  neither  Bureau 
Counsel  nor  the  Examiner  found  any  need  for 
service  by  more  than  one  additional  carrier,  ax'i  we  are 
likewise  of  the  opinion  that  there  is  room  over  this  seg¬ 
ment  for  only  a  second  local  service.  This  is  not  a  large 
market,  the  record  showing  that  in  September  1954  there 
were  only  approximately  65  passengers  each  way  per 
day  over  the  route.  Even  with  the  inclusion  of  Salt  Lake 
City,  the  local  traffic  will  support  only  a  limited  num¬ 
ber  of  schedules. 

With  the  authorization  of  Western  to  provide  supple¬ 
mentary  local  service  to  the  present  transcontinental 
service  of  United,  the  needs  of  the  traffic  are  fully  met. 
The  addition  of  TWA  will  add  absolutely  nothing  in  the 
way  of  new  service  to  the  traveling  public  at  either  San 
Francisco  or  Denver,  and  the  resultant  dilution  of  the 
traffic  will  make  it  most  difficult  for  Western  to  offer 
enough  frequencies  to  provide  an  effective  service  to  the 
local  travelers.  We  feel  that  under  the  circumstances  the 

authorization  of  TWA  to  operate  between  Denver  and 
San  Francisco  is  economically  unsound,  in  that  it  will  be 
unnecessarily  harmful  to  the  operations  of  Western  and 
United,  without  any  off-setting  public  benefits  to  be  de¬ 
rived  therefrom. 

/s/  CHAN  GUBNEY 
/s/  HARMAR  D.  DENNY 


(Tr.  11258) 
11258 


358 


Order  No.  E-9735 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  14th  day  of  November,  1955 

In  the  matter  of 

THE  DENVER  SERVICE  CASE 
Docket  No.  1841  et  cl. 

ORDER 

A  full  public  hearing  having  been  held  in  the  above- 
entitled  proceeding  and  the  Board,  upon  consideration 
of  the  record,  having  issued  its  opinion  containing  its 
findings,  conclusions  and  decision,  which  is  attached 
hereto  and  made  a  part  hereof ; 

IT  IS  ORDERED: 

1.  That  amended  certificates  of  public  convenience 
and  necessity  in  the  forms  attached  hereto  be  issued  to 
Western  Airlines,  Inc.,  for  Route  No.  35;  American  Air¬ 
lines,  Inc.,  for  Routes  Nos.  7  and  25;  Continental  Air 
Lines,  Inc.,  for  Route  No.  29;  Trans  World  Airlines, 
Inc.,  for  Route  No.  2  and  United  Air  Lines,  Inc.,  for 
Route  No.  1; 

2.  That  said  certificates  shall  be  signed  on  behalf  of 
the  Board  by  its  Chairman,  shall  have  affixed  thereto  the 
seal  of  the  Board  attested  by  the  Secretary,  and  subject 
to  extension  of  their  effective  dates  in  accordance  with 
the  provisions  of  said  amended  certificates,  shall  be 

effective  on  January  13,  1956; 


M 
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3.  That  the  investigation  instituted  by  Order  No.  E- 
7615,  dated  August  6,  1953,  respecting  equipment  inter¬ 
change  between  Continental  and  either  Capital,  Braniff, 
American  or  TWA,  be  and  hereby  is  dismissed; 

4.  That  except  to  the  extent  hereinabove  granted  or 
deferred,  all  applications  herein  be,  and  hereby  are, 
denied. 


By  the  Civil  Aeronautics  Board: 


(SEAL) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 
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Issued  pursuant  to 
Order  No.  E-9735 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 


CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 

(as  amended) 

WESTERN  AIR  LINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  issued  thereunder,  to  engage  in  air 
transportation  with  respect  to  persons,  property,  and 
mail,  as  follows: 

1.  Between  the  terminal  point  Minneapolis-St.  Paul, 
Minn.,  the  intermediate  points  Rochester  and  Mankato, 
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Minn.,  Brookings,  Sioux  Falls,  Huron,  Pierre,  Spearfish 
and  Rapid  City,  S.  Dak.,  and  (a)  beyond  Rapid  City, 
S.  Dak.,  the  intermediate  points  Hot  Springs,  S.  Dak., 
Chadron,  Alliance  and  Scottsbluff,  Nebr.,  Cheyenne, 
Wyo.,  and  the  terminal  point  Denver,  Colo.,  (b)  beyond 
Rapid  City,  S.  Dak.,  the  terminal  point  Sheridan,  Wyo., 
and  (c)  beyond  Rapid  City,  S.  Dak.,  the  intermediate  point 
Casper,  Wyo.,  and  the  terminal  point  Salt  Lake  City,  Utah; 

2.  Between  the  terminal  point  Denver,  Colo.,  the  inter¬ 
mediate  points  Salt  Lake  City,  Utah,  and  Reno,  Nev., 
and  the  coterminal  points  San  Francisco  and  Oakland, 
Calif. ; 

to  be  known  as  Route  No.  35. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations : 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board;  and 
may  begin  or  terminate,  or  begin  and  terminate,  trips  at 
points  short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  tiie  holder  to  serve  such  point  prior  to  the  effec¬ 
tive  date  of  this  certificate  as  amended;  and  may  con¬ 
tinue  to  maintain  regularly  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
if  nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  effective  date  of  this 
certificate,  as  amended,  upon  compliance  with  such  pro¬ 
cedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  herein¬ 
above  expressly  prescribed,  regularly  serve  a  point 

named  herein  through  any  airport  convenient 
11260  thereto,  and  render  scheduled  nonstop  service  be¬ 
tween  two  points  not  consecutively  named  herein 
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between  which  service  is  authorized  hereby:  Provided, 
That  the  holder  may  nonstop  Rochester,  Minn.,  on  sched¬ 
ules  selected  by  it,  without  compliance  with  such  pro¬ 
cedure. 

(3)  The  holder  shall  render  service  to  Sioux  Falls, 

S.  Dak.,  only  on  flights  originating  or  terminating  at 
Rapid  City,  S.  Dak.,  or  a  point  west  thereof  or  at  Den¬ 
ver,  Colo. 

(4)  The  holder  shall  not  render  service  to  Sioux 
Falls,  S.  Dak.,  on  any  flight  serving  Brookings,  S.  Dak., 
or  Huron,  S.  Dak. 

(5)  The  holder’s  authority  to  serve  Casper,  Wyo., 
and  Salt  Lake  City,  Utah,  shall  terminate  December  31, 
1955. 

(6)  The  holder  shall  not  operate  through-plane  service 
between  Reno  and  San  Francisco  or  Oakland,  on  the  one 
hand,  and  points  (other  than  Denver)  north  or  east  of 
Salt  Lake  City  on  its  route  Nos.  19,  28,  and  35,  on  the 
other  hand. 

] 

The  exercise  -of  the  privileges  granted:"  by  this  certifi¬ 
cate,  as  amended  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 

! 

This  certificate,  as  amended,  shall  be  effective  on  Janu¬ 
ary  13,  1956:  Provided,  however,  That  prior  to  the  date  j 
on  which  this  certificate,  as  amended,  would  otherwise 
become  effective  the  Board,  either  on  its  own  initiative 
or  upon  the  timely  filing  of  a  petition  or  petitions  seek¬ 
ing  reconsideration  of  the  Board’s  order  of  November 
14,  1955,  (Order  No.  E-9735)  insofar  as  such  order 
authorizes  the  issuance  of  this  certificate,  as  amended, 
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may  by  order  or  orders  extend  such  effective  date  from 
time  to  time. 

IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be 
executed  by  its  Chairman  and  the  seal  of  the  Board  to 
be  affixed  hereto,  attested  by  the  Secretary  of  the  Board, 
on  the  14th  day  of  November,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY 
Chairman 

(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 


11261  Issued  pursuant  to 

Order  No.  E-9735 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 


CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 

(as  amended  ) 


AMERICAN  AIRLINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  issued  thereunder,  to  engage  in 
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air  transportation  with  respect  to  persons,  property  and 
mail,  as  follows: 

1.  Between  the  terminal  point  Boston,  Mass.,  the  in¬ 
termediate  points  Hartford,  Conn.-Springfield,  Mass., 
Albany,  Utica,  Syracuse,  Rochester  and  Buffalo,  N.  Y., 
and  (a)  beyond  the  intermediate  point  Buffalo,  N.  Y., 
the  intermediate  points  Niagara  Falls,  N.  Y.,  Detroit, 
Ann  Arbor,  Jackson,  Battle  Creek  and  Kalamazoo,  Mich., 
and  South  Bend,  Ind.,  and  the  terminal  point  Chicago, 
HI.,  and  (b)  beyond  the  intermediate  point  Buffalo, 
N.  Y.,  the  intermediate  points  Erie,  Pa.,  and  Cleveland, 
Ohio,  and  the  terminal  point  St.  Louis,  Mo.;  and  be¬ 
tween  the  terminal  point  Chicago,  HI.,  the  intermediate 
points  South  Bend,  Ind.,  Kalamazoo,  Battle  Creek,  Jack- 
son,  Ann  Arbor  and  Detroit,  Mich.,  Niagara  Falls,  Buf¬ 
falo,  Rochester  and  Syracuse,  N.  Y.,  and  (a)  beyond  the 
intermediate  point  Syracuse,  N.  Y.,  the  intermediate 
points  Elmira-Coming  and  Binghamton,  N.  Y.,  Scranton 
and  Wilkes-Barre,  Pa.,  and  the  co-terminal  points  New 
York,  N.  Y.,  and  Newark,  N.  J.,  and  (b)  beyond  the 
intermediate  point  Syracuse,  N.  Y.,  the  intermediate 
point  Albany,  N.  Y.,  and  the  co-terminal  points  New 
York,  N.  Y.,  and  Newark,  N.  J. ; 

2.  Between  the  co-terminal  points  San  Francisco  and 
Oakland,  Calif.,  and  the  terminal  point  Chicago,  HI., 

to  be  known  as  Route  No.  7. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  sus¬ 
pensions  of  service  may  be  authorized  by  the  Board;  and 
may  begin  or  terminate,  or  begin  and  terminate,  trips 

at  points  short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 


364 


(Tr.  11262) 

used  by  the  holder  to  serve  such  point  prior  to  the  ef¬ 
fective  date  of  this  certificate,  as  amended;  and  may 
continue  to  maintain  regularly  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
if  nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  effective  date  of  this 
certificate,  as  amended.  Upon  compliance  with  such  pro¬ 
cedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  herein¬ 
above  expressly  prescribed,  regularly  serve  a  point 
named  herein  through  any  airport  convenient  thereto, 
and  render  scheduled  nonstop  service  between  any  two 
points  not  consecutively  named  herein  between  which 
service  is  authorized  hereby. 

(3)  The  holder  shall  not  serve  Binghamton,  N.  Y.,  by 
any  flight  which  also  serves  Wilkes-Barre,  Scranton,  'Pa., 
or  Syracuse,  N.  Y. 

(4)  The  holder’s  authority  to  serve  Erie,  Pa.,  is  sus¬ 
pended  for  the  period  during  which  Allegheny  Airlines, 
Inc.,  is  authorized  to  serve  such  point. 

(5)  The  holder’s  authority  to  serve  South  Bend,  Ind., 
Kalamazoo,  Battle  Creek,  Jackson  and  Ann  Arbor,  Mich., 
is  suspended  for  the  period  during  which  North  Central 
Airlines,  Inc.,  is  authorized  to  serve  such  points. 

(6)  In  the  operation  of  any  nonstop  flight  on  segment 
2  the  holder  shall  not  make  operational  stops,  unless 
caused  by  an  emergency  or  considerations  of  safety  aris¬ 
ing  during  such  flight,  at  any  point  not  named  in  a  cer¬ 
tificate  of  public  convenience  and  necessity  of  the  holder. 

The  exercise  of  the  privileges  granted  by  this  certifi¬ 
cate,  as  amended,  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 
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This  certificate,  as  amended,  shall  be  effective  on  Janu¬ 
ary  13,  1956:  Provided,  however,  That  prior  to  the  date 
on  which  this  certificate,  as  amended,  would  otherwise 
become  effective  the  Board,  either  on  its  own  initiative 
or  upon  the  timely  filing  of  a  petition  or  petitions  seek¬ 
ing  reconsideration  of  the  Board’s  order  of  November  14, 
1955  (Order  No.  E-9735)  insofar  as  such  order  author¬ 
izes  the  issuance  of  this  certificate,  as  amended,  may  by 
order  or  orders  extend  such  effective  date  from  time  to 
time. 

11263  IN  WITNESS  WHEREOF,  the  Civil  Aeronau¬ 
tics  Board  has  caused  this  certificate,  as  amended, 

to  be  executed  by  its  Chairman  and  the  seal  of  the  Board 
to  be  affixed  hereto,  attested  by  the  Secretary  of  the 
Board,  on  the  14th  day  of  November,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY 
Chairman 

(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 

11264  Issued  pursuant  to 

Order  No.  E-9735 

CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 

(as  amended) 


AMERICAN  AIRLINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
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Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules,  and  regulations  issued  thereunder,  to  engage  in 
air  transportation  with  respect  to  persons,  property, 
and  mail,  as  follows : 

1.  Between  the  co-terminal  points  New  York,  N.  Y. 
and  Newark,  N.  J.,  the  intermediate  points  Philadelphia, 
Pa.,  Wilmington,  Del.,  Baltimore,  Md.,  Washington,  D.  C., 

Elkins,  Clarksburg,  Parkersburg,  Charleston-Dunbar  and 
Huntington,  W.  Va.,  Cincinnati,  Ohio,  and  Indianapolis, 
Ind.,  and  the  terminal  point  Chicago,  IH. ; 

2.  Between  the  co-terminal  points  San  Francisco  and 
Oakland,  Calif.,  and  the  terminal  point  Chicago,  HI., 

to  be  known  as  Route  No.  25. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations : 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  sus¬ 
pensions  of  service  may  be  authorized  by  the  Board;  snd 
may  begin  or  terminate,  or  begin  and  terminate,  trips  at 
points  short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the 
effective  date  of  this  certificate,  as  amended;  and  may 
continue  to  maintain  regularly  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
if  nonstop  service  was  regularly  scheduled  by  the  holder 
betwen  such  points  prior  to  the  effective  date  of  this  cer¬ 
tificate,  as  amended.  Upon  compliance  with  such  pro¬ 
cedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  herein¬ 
above  expressly  prescribed,  regularly  serve  a  point 

11265  named  herein  through  any  airport  convenient 
thereto,  and  render  scheduled  nonstop  service  be- 
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tween  any  two  points  not  consecutively  named  herein 
between  which  service  is  authorized  hereby. 

(3)  The  holder  shall  not  render  nonstop  service  (a) 
between  Baltimore,  Md.,  and  Chicago,  Ill.,  (b)  between 
Philadelphia,  Pa.,  and  points  on  segment  1  west  of 
Washington,  D.  C.,  or  (c)  between  the  co-terminal  points 
New  York,  N.  Y.,  and  Newark,  N.  J.,  and  any  point 
on  segment  1,  except  Wilmington,  Bel.,  Baltimore,  Md., 

and  Cincinnati,  Ohio. 

(4)  The  holder’s  authority  to  serve  Huntingon,  W. 
Va.,  is  suspended. 

(5)  In  the  operation  of  any  nonstop  flight  on  segment 
2,  the  holder  shall  not  make  operational  stops,  unless 
caused  by  an  emergency  or  considerations  of  safety  aris¬ 
ing  during  such  flight,  at  any  point  not  named  in  a  cer¬ 
tificate  of  public  convenience  and  necessity  of  the  holder. 

The  exercise  of  the  privileges  granted  by  this  certifi¬ 
cate,  as  amended,  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 

This  certificate,  as  amended,  shall  be  effective  on  Janu¬ 
ary  13,  1956:  Provided,  however,  That  prior  to  the  date 
on  which  this  certificate,  as  amended,  would  otherwise 
become  effective  the  Board,  either  on  its  own  initiative 
or  upon  the  timely  filing  of  a  petition  or  petitions  seek¬ 
ing  reconsideration  of  the  Board’s  order  of  November  14, 
1955  (Order  No.  E-9735)  insofar  as  such  order  authorizes 
the  issuance  of  this  certificate,  as  amended,  may  by  order 
or  orders  extend  such  effective  date  from  time  to  time. 

IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  exe¬ 
cuted  by  its  Chairman  and  the  seal  of  the  Board  to  be 
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affixed  hereto,  attested  by  the  Secretary  of  the  Board,  on 
the  14th  day  of  November,  1955. 

/s /  Boss  Bizley 
BOSS  BIZLEY 
Chairman 


(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 

11266  Issued  pursuant  to 

Order  No.  E-9735 

UNITED  STATES  OF  AMEBICA 
CIVIL  AEBONAUTICS  BOARD 

WASHINGTON,  D.  C. 

CEBTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 

(as  amended) 

CONTINENTAL  AIB  LINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  isued  thereunder,  to  engage  in  air 
transportation  with  respect  to  persons,  property  and 
mail,  as  follows: 

1.  Between  the  terminal  point  Denver,  Colo.,  the  in¬ 
termediate  points  Colorado  Springs,  Pueblo  and  Trini¬ 
dad,  Colo.,  Las  Vegas,  Santa  Fe  and  Albuquerque,  N. 
Mex.,  and  (a)  beyond  Albuquerque,  N.  Mex.,  the  inter¬ 
mediate  point  Alamogordo-Holloman  Air  Force  Base, 
N.  Mex.,  and  the  terminal  point  El  Paso,  Tex.,  and  (b) 
beyond  Albuquerque,  N.  Mex.,  the  intermediate  points 
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Roswell  and  Hobbs,  N.  Mex.,  and  (i)  beyond  Hobbs, 
N.  Mex.,  the  intermediate  point  Carlsbad,  N.  Mex.,  and 
the  terminal  point  El  Paso,  Tex.,  and  (ii)  beyond  Hobbs, 
N.  Mex.,  the  intermediate  points  Midland-Odessa  (to  be 
served  through  Midland  Army  Airfield),  Big  Spring  and 
San  Angelo,  Tex.,  and  the  terminal  point  San  Antonio, 
Tex.; 

2.  Between  the  terminal  point  El  Paso,  Tex.,  the  in¬ 
termediate  points  Carlsbad  and  Hobbs,  N.  Mex.,  Mid¬ 
land-Odessa  (to  be  served  through  Midland  Army  Air¬ 
field),  Big  Spring,  San  Angelo  and  San  Antonio,  Tex., 
and  the  terminal  point  Houston,  Tex. ; 

3.  Between  the  terminal  point  Tulsa,  Okla.,  the  inter¬ 
mediate  points  Oklahoma  City  and  Lawton-Ft.  Sill, 
Okla.,  Wichita  Falls  and  Lubbock,  Tex.,  and  Hobbs, 
N.  Mex.,  and  (a)  beyond  Hobbs,  N.  Mex.,  the  intermedi¬ 
ate  points  Midland-Odessa,  Tex.  (to  be  served  through 
Midland  Army  Airfield),  Carlsbad,  N.  Mex.,  and  the 
terminal  point  El  Paso,  Tex.,  and  (b)  beyond  Hobbs, 
N.  Mex.,  the  intermediate  point  Roswell,  N.  Mex.,  and 

the  terminal  point  Albuquerque,  N.  Mex.; 

11267  4.  Between  the  terminal  point  Denver,  Colo., 

the  intermediate  points  Colorado  Springs,  Pueblo 
and  La  Junta,  Colo.,  Garden  City,  Dodge  City,  Great 
Bend  and  Hutchinson,  Kans.,  and  (a)  beyond  Hutchinson, 
Kans.,  the  intermediate  points  Salina,  Manhattan/Junc¬ 
tion  City/Fort  Riley  and  Topeka,  Kans.,  and  the  ter¬ 
minal  point  Kansas  City,  Mo.,  and  (b)  beyond  Hutchin¬ 
son,  Kans.,  the  intermediate  points  Wichita,  Kans., 
Bartlesville,  Okla.,  and  the  terminal  point  Tulsa,  Okla.; 

5.  Between  the  terminal  point  Tulsa,  Okla.,  the  inter¬ 
mediate  point  Bartlesville,  Okla.  and  the  terminal  point 
Kansas  City,  Mo.; 

6.  Between  the  terminal  point  Chicago,  HI.,  the  inter- 
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mediate  points  Kansas  City,  Mo.,  and  Denver,  Colo.,  and 
the  terminal  point  Los  Angeles,  Calif., 
to  be  known  as  Route  No.  29. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations : 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board;  and 
may  begin  or  terminate,  or  begin  and  terminate,  trips  at 
points  short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the 
effective  date  of  this  certificate,  as  amended;  and  may 
continue  to  maintain  regularly  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
if  nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  effective  date  of  this 
certificate,  as  amended.  Upon  compliance  with  such  pro¬ 
cedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  herein¬ 
above  expressly  prescribed,  regularly  serve  a  point 
named  herein,  other  than  a  point  required  to  be  served 
through  an  airport  named  herein,  through  any  airport 
convenient  thereto,  and  render  scheduled  nonstop  service 
between  any  tow  points  not  consecutively  named  herein 
between  which  service  is  authorized  hereby. 

(3)  The  holder  shall  stop  at  Pueblo,  Colo.,  Wichita 
or  Hutchinson,  Kans.,  on  flights  serving  both  Denver, 
Colo.,  and  Tulsa,  Okla. 

(4)  The  holder  shall  stop  at  Hobbs,  N.  Mex.,  on 
flights  serving  Lubbock,  Tex.,  on  the  one  hand,  and 

Midland-Odessa,  Tex.,  on  the  other  hand. 

11268  (5)  On  flights  serving  El  Paso,  Tex.,  on  the 

one  hand,  and  Oklahoma  City  and/or  Tulsa,  Okla., 
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on  the  other  hand,  the  holder  shall  stop  at  one  inter¬ 
mediate  point  other  than  Oklahoma  City  between  the 
said  points. 

(6)  The  holder  shall  stop  at  Albuqnerqne,  N.  Mex., 
or  a  point  south  thereof,  on  flights  serving  both  San 
Antonia,  Tex.,  and  Denver,  Colo. 

(7)  On  flights  serving  both  Albuquerque,  N.  Mex.,  and 
Kansas  City,  Mo.,  either  via  Pueblo  or  via  Colorado 
Springs,  Colo.,  the  holder  shall  stop  at  one  additional 
intermediate  point  between  the  said  points. 

(8)  The  holder  shall  serve  Houston,  Tex.,  only  upon 
through  plane  flights  operated  between  Houston  and 
points  west  of  El  Paso  on  route  No.  4,  pursuant  to  inter¬ 
change  agreement  between  the  holder  and  American  Air¬ 
lines,  Inc.,  approved  by  the  Board,  and  the  holder  shall 
not  serve  any  point  between  San  Antonio  and  El  Paso, 
Tex.,  on  any  such  flight. 

(9)  All  nonstop  flights  between  the  terminals  on  seg¬ 
ment  5  scheduled  by  the  holder  shall  originate  or  termi¬ 
nate  at  Albuquerque,  N.  Mex.,  or  El  Paso,  Tex.  and  all 
flights  serving  Bartlesville,  Okla.,  on  segment  5  sched¬ 
uled  by  the  holder  shall  originate  or  terminate  at  Wichita 
Falls,  Tex.,  or  beyond. 

(10)  The  holder  shall  serve  Kansas  City,  Mo.,  and 
Chicago,  HL,  on  the  same  flight  only  when  such  flight 
originates  or  terminates  at  Los  Angeles,  Calif. 

(11)  On  flights  serving  segment  6,  the  holder  shall 
not  operate  single  plane  service  through  Denver,  Colo., 
to  or  from  points  south  thereof. 

(12)  The  holder  shall  not  operate  single  plane  service 
between  Chicago,  Ill.,  on  the  one  hand  and  points  south 
of  Kansas  City,  Mo.,  on  the  other  hand  (other  than  points 
on  segment  6). 
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The  exercise  of  the  privileges  granted  by  this  certifi¬ 
cate,  as  amended,  shall  be  subject  to  snch  other  reason- 
1  able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 

This  certificate,  as  amended,  shall  be  effective  on 
January  13,  1956:  Provided,  however,  That  prior  to  the 
date  on  which  this  certificate,  as  amended,  would  other¬ 
wise  become  effective  the  Board,  either  on  its  own  initia¬ 
tive  or  upon  the  timely  filing  of  a  petition  or  petitions 
seeking  reconsideration  of  the  Boards  order  of  Novem¬ 
ber  14,  1955  (Order  No.  E-9735)  insofar  as  such  order 
authorizes  the  issuance  of  this  certificate,  as  amended, 
may  by  order  or  orders  extend  such  effective  date  from 
time  to  time. 

11269  The  authority  to  serve  Great  Bend,  Kans.,  shall 
expire  on  April  16,  1954.  The  authority  to  serve  Houston, 
Tex.,  shall  expire  on  September  11,  1954.  The  authority 
•to  serve  Manhattan/ Junction  City/Fort  Riley,  Kansas, 
shall  expire  on  January  22,  1955.  The  authority  to  serve 
Lawton-Fort  Sill,  Okla.,  shall  expire  on  February  20, 
1956.  The  authority  to  provide  service  over  segment  5 
shall  expire  on  February  17,  1958.  The  authority  to 
serve  Alamogordo-Holloman  Air  Force  Base  shall  expire 
on  August  31,  1955.1 

IN  WITNESS  WHEREOF,  ‘the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be 
executed  by  its  Chairman  and  the  seal  of  the  Board  to 


1  The  holder  has  applied  in  Docket  No.  6441  for  renewal  of  its 
authority  to  provide  service  to  Great  Bend,  Kans.;  in  Docket  No. 
6697  for  renewal  of  its  authority  to  serve  Houston,  Tex.;  in 
Docket  No.  6784  for  renewal  of  its  authority  to  serve  Manhattan/ 
Junction  City/Fort  Riley,  Kansas,  and  in  Docket  No.  7017  for 
renewal  of  its  authority  to  serve  Alamogordo-Holloman  Air  Force 
Base. 
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be  affixed  hereto,  attested  by  the  Secretary  of  the  Board 
on  the  14th  day  of  November,  1955. 

/s/  Boss  Rizley 

ROSS  RIZLEY 
Chairman 


(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 
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Issued  pursuant  to 
Order  No.  E-9735 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 


WASHINGTON,  D.  C. 


CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 

(as  amended) 

TRANS  WORLD  AIRLINES,  INC. 

is  herby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  isued  thereunder,  to  engage  in 
air  transportation  with  respect  to  persons,  property  and 
mail,  as  follows: 

1.  Between  the  terminal  point  San  Francisco,  Calif., 
the  intermediate  points  Oakland,  Fresno  and  Los  An¬ 
geles,  Calif.,  Las  Vegas  and  Boulder  City,  Nev.,  Grand 
Canyon  and  'Phoenix,  Ariz.,  Albuquerque  and  Santa  Fe, 
N.  Mex.,  Amarillo,  Tex.,  Wichita  and  Topeka,  Elans., 
Kansas  City  and  St.  Louis,  Mo.,  Louisville,  Ky.,  Cin¬ 
cinnati  and  Dayton,  Ohio,  and  (a)  beyond  Dayton,  Ohio, 
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the  intermediate  points  Colnmbns  and  Toledo,  Ohio,  and 
the  terminal  point  Detroit,  Mich.,  and  (b)  beyond  Day- 
ton,  Ohio,  the  intermediate  point  Cleveland,  Ohio,  and  the 
co-terminal  points  New  York,  N.  Y.,  and  Newark,  N.  J., 
and  (c)  beyond  Dayton,  Ohio,  the  intermediate  points 
Colnmbns,  Ohio,  Wheeling  and  Morgantown,  W.  Va.,  and 
the  co-terminal  points  Washington,  D.  C.,  and  Baltimore, 

Md.,  and  (d)  beyond  Dayton,  Ohio,  the  intermediate 
points  Colnmbns,  Ohio,  and  Pittsburgh,  Pa.,  and  (i) 
beyond  Pittsburgh,  Pa.,  the  intermediate  points  Williams¬ 
port  and  Scranton-Wilkes-Barre,  Pa.,  Binghamton  and 
Albany,  N.  Y.,  and  the  terminal  point  Boston,  Mass.,  and 
(ii)  beyond  Pittsburgh,  Pa.,  the  intermediate  points 
Harrisburg,  Lancaster,  Reading  and  Allentown-Bethle- 
hem-Easton,  Pa.,  Wilmington,  Del.,  and  Philadelphia,  Pa., 
and  the  co-terminal  points  New  York,  N.  Y.,  and  Newark, 
N.  J.; 

2.  Between  the  terminal  point  San  Francisco,  Calif., 
the  intermediate  points  Oakland,  Fresno  and  Los  An¬ 
geles,  Calif.,  Las  Vegas  and  Boulder  City,  Nev.,  Grand 
Canyon  and  Phoenix,  Ariz.,  Albuquerque  and  Santa  Fe, 
N.  Mex.,  Amarillo,  Tex.,  Wichita  and  Topeka,  Kans., 
Kansas  City  and  St.  Louis,  Mo.,  Terre  Haute  and  In¬ 
dianapolis,  Ind.,  Cincinnati  and  Dayton,  Ohio,  and  be¬ 
yond  Dayton,  Ohio,  as  in  “1”  (a),  (b),  (c)  and  (d)  above; 

3.  Between  the  terminal  point  San  Francisco,  Calif., 
the  intermediate  points  Oakland,  Fresno  and  Los  An¬ 
geles,  Calif.,  Las  Vegas  and  Boulder  City,  Nev.,  Grand 

Canyon  and  Phoenix,  Ariz.,  Albuquerque  and  Santa  Fe, 
N.  Mex.,  Amarillo,  Tex.,  Wichita  and  Topeka,  Kans., 
Kansas  City,  Mo.,  and  (a)  beyond  Kansas  City,  Mo.,  the 
intermediate  points  Hannibal,  Mo.-Quincy,  HI.,  Peoria 
and  Chicago,  HI.,  and  Detroit,  Mich.,  and  the  co- 
11271  terminal  points  New  York,  N.  Y.,  and  Newark, 
N.  J.,  and  (b)  beyond  Kansas  City,  Mo.,  the  inter- 
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mediate  points  Hannibal,  Mo.-Qnincy,  Ill.,  Peoria  and 
Chicago,  HI.,  and  the  terminal  point  Pittsburgh,  Pa. 

4.  Between  the  terminal  point  Chicago,  Ill,  the  inter¬ 
mediate  points  South  Bend  and  Fort  Wayne,  Ind.,  Day- 
ton  and  Columbus,  Ohio,  and  (a)  beyond  Columbus,  Ohio, 
the  intermediate  points  Wheeling  and  Morgantown, 
W.  Va.,  and  the  co-terminal  points  Washington,  D.  C., 
and  Baltimore,  Md.,  and  (b)  beyond  Columbus,  Ohio,  the 
intermediate  point  Pittsburgh,  Pa.,  and  (i)  beyond  Pitts¬ 
burgh,  Pa.,  the  intermediate  points  Williamsport  and 
Scranton-Wilkes-Barre,  Pa.,  Binghamton  and  Albany, 
N.  Y.,  and  the  terminal  point  Boston,  Mass.,  and  (ii) 
beyond  Pittsburgh,  Pa.,  the  intermediate  points  Harris¬ 
burg,  Lancaster,  Reading  and  Allentown-Bethlehem- 
Easton,  Pa.,  Wilmington,  Del.,  and  Philadelphia,  Pa.,  and 
the  co-terminal  points  New  York,  N.  Y.,  and  Newark, 
N.  J., 

5.  Between  the  terminal  point  San  Francisco,  Calif., 
the  intermediate  points  Oakland,  and  Los  Angeles,  Calif., 
Denver,  Colo.,  and  Kansas  City,  Mo.,  and  beyond  Kan¬ 
sas  City,  Mo.,  as  in  segments  1,  2,  and  3  above  (with 
the  restrictions  applicable  thereto), 

to  be  known  as  Route  No.  2. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board;  and 
may  begin  or  terminate,  or  begin  and  terminate,  trips 
at  points  short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the  ef¬ 
fective  date  of  this  certificate,  as  amended:  and  may 
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continue  to  maintain  regularly  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
if  nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  effective  date  of  this 
certificate,  as  amended.  Upon  compliance  with  such  pro¬ 
cedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  herein¬ 
above  expressly  prescribed,  regularly  serve  a  point  named 
herein  through  any  airport  convenient  thereto,  and  ren¬ 
der  scheduled  nonstop  service  between  any  two  points 
not  consecutively  named  herein  between  which  service  is 
authorized  hereby. 

(3)  None  of  the  following  pairs  of  points  shall  be 
served  on  the  same  flight:  Phoenix  and  Grand  Canyon, 
Ariz.,  Chicago,  Ill.,  and  Cleveland,  Ohio,  and  Fort  Wayne, 
Ind.,  and  Cleveland,  Ohio. 

(4)  The  holder  shall  serve  Las  Vegas,  Nev.,  and  Los 
Angeles,  Calif.,  on  the  same  flight  only  when  such  flight 
originates  or  terminates  at  Albuqueque,  N.  Mex.,  or  a 

point  east  thereof. 

11272  (5)  The  holder  shall  not  render  scheduled  non¬ 

stop  service  between  Louisville,  Ky.,  and  Cleve¬ 
land,  Ohio,  or  between  Indianapolis,  IndL,  and  Cincin¬ 
nati,  Ohio. 

(6)  The  holder  shall  render  scheduled  nonstop  serv¬ 
ice  between  Chicago,  HI.,  and  Boston,  Mass.,  between 
Chicago,  HI.,  and  Baltimore,  Md.,  and  between  Chicago, 
HI.,  and  Washington,  D.  C.,  only  on  flights  originating  or 
terminating  at  Kansas  City,  Mo.,  or  a  point  west  thereof. 

(7)  Flights  serving  Chicago,  HL,  and  Toledo,  Ohio, 
shall  serve  Dayton,  Ohio. 

(8)  Flights  serving  Louisville,  Ky.,  or  Cincinnati, 
Ohio,  on  the  one  hand,  and  Washington,  D.  C.,  on  the 
other,  shall  also  serve  Columbus  or  Dayton,  Ohio. 


377 


i 

(Tr.  11273) 

(9)  Flights  serving  Louisville,  Ky.,  on  the  one  hand, 
and  Wilmington,  DeL,  Philadelphia,  Pa.,  or  Boston, 
Mass.,  on  the  other,  shall  also  serve  Cincinnati,  Dayton, 
or  Columbus,  Ohio,  or  Pittsburgh,  Pa. 

j, 

(10)  Flights  serving  Louisville,  Ky.,  and  Baltimore, 
Md.,  shall  also  serve  Cincinnati,  Dayton  or  Columbus, 
Ohio. 

•  .  .  i 

(11)  Flights  serving  Louisville,  Ky.,  on  the  one  hand, 
and  Los  Angeles,  San  Francisco  or  Oakland,  Calif.,  or 
Phoenix,  Ariz.,  on  the  other,  shall  also  serve  St  Louis 
or  Kansas  City,  Mo. 

(12)  Flights  on  segments  “1”  and  "2”  serving  Detroit, 
Mich.,  on  the  one  hand,  and  Los  Angeles,  San  Francisco 
or  Oakland,  Calif.,  or  Phoenix,  Ariz.,  on  the  other,  shall 
also  serve  one  of  the  following  points :  Columbus,  Dayton 
or  Cincinnati,  Ohio,  St.  Louis  or  Kansas  City,  Mo. 

(13)  Flights  serving  Toledo,  Ohio,  on  the  one  hand,  and 
Los  Angeles,  San  Francisco  or  Oakland,  Calif.,  on  the 
other,  shall  also  serve  one  of  the  following  points: 
Columbus,  Dayton,  or  Cincinnati,  Ohio,  St  Louis  or 
Kansas  City,  Mo. 

4 

(14)  Flights  serving  Indianapolis  or  Terre  Haute, 
Ind.,  on  the  one  hand,  and  Detroit,  Mich.,  or  Toledo, 
Ohio,  on  the  other,  shall  also  serve  Dayton  or  Columbus, 
Ohio. 

(15)  The  holder  shall  serve  Los  Angeles  and  San 
Francisco,  Calif.,  Los  Angeles  and  Oakland,  Calif.,  or 
Los  Angeles  and  Fresno,  Calif.,  on  the  same  fights  only 
when  such  flights  originate  or  terminate  at  Albuquerque,  j 

N.  Mex.,  or  points  east  thereof. 

11273  The  exercise  of  the  privileges  granted  by  this  * 
certificate,  as  amended,  shall  be  subject  to  such  other 
reasonable  terms,  conditions  and  limitations  required  by 


* 
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the  public  interest  as  may  from  time  to  time  be  prescribed 
by  tiie  Board. 

This  certificate,  as  amended,  shall  be  effective  on  Janu¬ 
ary  13,  1956:  Provided ,  however ,  That  prior  to  the  date 
on  which  this  certificate,  as  amended,  would  otherwise 
become  effective  the  Board,  either  on  its  own  initiative 
or  upon  the  timely  filing  of  a  petition  or  petitions  seek¬ 
ing  reconsideration  of  the  Board’s  order  of  November 
14,  1955  (Order  No.  E-9735),  insofar  as  such  order  au¬ 
thorizes  the  issuance  of  this  certificate,  as  amended,  may 
by  order  or  orders  extend  such  effective  date  from  time 
to  time. 

IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  exe¬ 
cuted  by  its  Chairman  and  the  seal  of  the  Board  to  be 
affixed  hereto,  attested  by  the  Secretary  of  the  Board  on 
the  14th  day  of  November,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY 
Chairman 

(SEAL) 

ATTEST : 

/s/  M.  C.  Mulligan 
Secretary 
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11274  Issued  pursuant  to 

Orders  Nos.  E-9735 
and  E-9737 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 

(as  amended) 

UNITED  AIR  LINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  issued  thereunder,  to  engage  in  air 
transportation  with  respect  to  persons,  property  and 
mail,  as  follows: 

1.  Between  the  terminal  point  Seattle,  Wash.,  the  in¬ 
termediate  points  Tacoma,  Wash.,  Portland  and  Pendle¬ 
ton,  Oreg.,  Boise  and  Twin  Falls,  Idaho,  Salt  Lake  City 
and  Ogden,  Utah,  Rock  Springs  and  Cheyenne,  Wyo., 
Denver,  Colo.,  Scottsbluff,  North  Platte,  Grand  Island, 
Lincoln  and  Omaha,  Nebr.,  Kansas  City,  Mo.,  Des  Moines, 
Cedar  Rapids  and  Iowa  City,  Iowa,  Moline,  HI.,  Milwau¬ 
kee,  Wis.,  Chicago,  HI.,  South  Bend  and  Fort  Wayne, 
Ind.,  Toledo,  Ohio,  and  (a)  beyond  Toledo,  Ohio,  the 
intermediate  points  Detroit,  Mich.,  Cleveland,  Akron  and 
Youngstown,  Ohio,  Pittsburgh,  Bradford,  Allentown- 
Bethlehem-Easton  and  Philadelphia,  Pa.,  and  the  co¬ 
terminal  points  New  York,  N.  Y.,  and  Newark,  N.  J.,  and 
(b)  beyond  Toledo,  Ohio,  the  intermediate  points  Cleve¬ 
land,  Ohio,  Hartford,  Conn.-Springfield,  Mass.,  Provi¬ 
dence,  R.  I.,  and  the  terminal  point  Boston,  Mass.,  and 
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(c)  beyond  Toledo,  Ohio,  the  co-terminal  points  Wash¬ 
ington,  D.  C.,  and  Baltimore,  Md. 

2.  Between  the  intermediate  point  Pendleton,  Oreg., 
the  intermediate  point  Walla  Walla,  Wash.,  and  the  ter¬ 
minal  point  Spokane,  Wash. ; 

3.  Between  the  intermediate  point  Pendleton,  Oreg., 
and  the  terminal  point  Seattle,  Wash.; 

4.  Between  the  intermediate  points  Boise,  Idaho,  Beno, 
Nev.,  and  Sacramento,  Calif.,  and  the  terminal  point  San 
Francisco,  Calif.; 

5.  Between  the  terminal  point  Oakland,  Calif.,  the  in¬ 
termediate  points  San  Francisco  and  Sacramento,  Calif., 
Reno,  Elko  and  Ely,  Nev.,  Salt  Lake  City  and  Ogden, 
Utah,  Rock  Springs  and  Cheyenne,  Wyo.,  Denver,  Colo., 

Scottsbluff,  North  Platte,  Grand  Island,  Lincoln 
11275  and  Omaha,  Nebr.,  Kansas  City,  Mo.,  Des  Moines, 
Cedar  Rapids  and  Iowa  City,  Iowa,  Moline,  HI., 
Milwaukee,  Wis.,  Chicago,  HL,  South  Bend  and  Fort 
Wayne,  Ind.,  Toledo,  Ohio,  and  (a)  beyond  Toledo,  Ohio, 

!  the  intermediate  points  Detroit,  Mich.,  Cleveland,  Akron 
and  Youngstown,  Ohio,  Pittsburgh,  Bradford,  Allentown- 
Bethlehem-Easton  and  Philadelphia,  Pa.,  and  the  co-ter¬ 
minal  points  New  York,  N.  Y.,  and  Newark,  N.  J.,  and 
(b)  beyond  Toledo,  Ohio,  the  intermediate  points  Detroit, 
Mich.,  Cleveland,  Ohio,  Hartford,  Conn.-Springfield,  Mass., 

Providence,  R.  L,  and  the  terminal  point  Boston,  Mass., 
and  (c)  beyond  Toledo,  Ohio,  the  co-terminal  points 
Washington,  D.  C.,  and  Baltimore,  Md.; 

6.  Between  the  terminal  point  Los  Angeles,  Calif.,  the 
intermediate  points  Las  Vegas,  Nev.,  Grand  Junction  and 
Denver,  Colo.,  Scottsbluff,  North  Platte,  Grand  Island, 
Lincoln  and  Omaha,  Nebr.,  Kansas  City,  Mo.,  Des  Moines, 
Cedar  Rapids  and  Iowa  City,  Iowa,  Moline,  HI.,  Milwau¬ 
kee,  Wis.,  Chicago,  HI.,  South  Bend  and  Fort  Wayne, 
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Ind.,  Toledo,  Ohio,  and  (a)  beyond  Toledo,  Ohio,  the 
intermediate  points  Detroit,  Midi.,  Cleveland,  Akron  and 
Youngstown,  Ohio,  Pittsburgh,  Bradford,  Allentown- 
Bethlehem-Easton  and  Philadelphia,  Pa.,  and  the  co-ter- 
minal  points  New  York,  N.  Y.,  and  Newark,  N.  J.,  and 
(b)  beyond  Toledo,  Ohio,  the  intermediate  points  Detroit,  [ 
Mich.,  Cleveland,  Ohio,  Hartford,  Conn.-Springfield,  Miass., 

Providence,  R.  L,  and  the  terminal  point  Boston,  Mass^ 
and  (c)  beyond  Toledo,  Ohio,  the  co-terminal  points 
Washington,  D.  C.,  and  Baltimore,  McL; 

7.  Between  the  terminal  point  Seattle,  Wash,  the  .  \ 
intermediate  points  Tacoma,  Wash.,  Portland,  Salem, :  ] 
Eugene,  Bend-Redmond  and  Medford,  Oreg.,  Eureka, 
Calif.,  Klamath  Falls,  Oreg.,  Red  Bluff,  Calif.,  Reno, 
Nev,  Sacramento,  Oakland,  San  Francisco,  Stockton, 
Modesto,  Merced,  Salinas,  Monterey,  Fresno,  Visalia, 
Bakersfield,  Santa  Barbara,  Los  Angeles;  and  Long 
Beach,  Calif.,  and  the  terminal  point  San  Diego,  Calif.,  j 
to  be  known  as  Route  No.  1. 

i 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 

of  the  points  named  herein  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board,  and 
may  begin  or  terminate,  or  begin  and  terminate,  trips  at 
points  short  of  terminal  points.  j 

(2)  The  holder  may  continue  to  serve  regularly  any  H 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the  effec¬ 
tive  date  of  this  certificate,  as  amended;  and  may  con¬ 
tinue  to  maintain  regularly  scheduled  nonstop 

11276  service  between  any  two  points  not  consecutively 
named  herein  if  nonstop  service  was  regularly 
scheduled  by  the  holder  between  such  points  prior  to  the 
effective  date  of  this  certificate,  as  amended.  Upon  com- 
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pliance  with  such  procedure  relating  thereto  as  may  be 
prescribed  by  the  Board,  the  holder  may,  in  addition  to 
the  service  hereinabove  expressly  prescribed,  regularly 
serve  a  point  named  herein,  through  any  airport  con¬ 
venient  thereto,  and  render  scheduled  nonstop  service  be¬ 
tween  any  two  points  not  consecutively  named  herein 
between  which  service  is  authorized  hereby. 

(3)  The  holder  shall  not  serve  Milwaukee,  Wis.,  on 
flights  serving  Chicago,  HI.,  Detroit,  Mich.,  Baltimore, 
Md.,  or  Washington,  D.  C. 

(4)  The  holder  shall  serve  Milwaukee,  Wis.,  only  on 
flights  originating  at  Omaha,  Nebr.,  or  a  point  west 
thereof,  and  terminating  at  Cleveland,  Ohio,  or  a  point 
east  thereof,  or  originating  at  Cleveland,  Ohio,  or  a  point 
east  thereof,  and  terminating  at  Omaha,  Nebr.,  or  a  point 
west  thereof. 

'  (5)  The  holder  shall  serve  at  least  one  intermediate 

point  east  of  Milwaukee,  Wis.,  on  all  flights  serving  Mil¬ 
waukee,  Wis.,  and  New  York,  N.  Y.,  or  Milwaukee,  Wis., 
and  Newark,  N.  J. 

(6)  The  holder  shall  serve  Detroit,  Mich.,  only  on 
flights  originating  at  Denver,  Colo.,  or  a  point  west 
thereof,  and  terminating  at  New  York,  N.  Y.,  or  originat¬ 
ing  at  New  York,  N.  Y.,  and  terminating  at  Denver,  Colo., 
or  a  point  west  thereof:  Provided ,  That  the  holder  may 
originate  flights  at  Detroit,  Mich.,  which  terminate  at 
Philadelphia,  Pa.,  or  originate  flights  at  Philadelphia, 
Pa.,  which  terminate  at  Detroit,  Mich. 

(7)  The  holder  shall  render  scheduled  nonstop  serv¬ 
ice  between  Chicago,  Ill.,  and  Washington,  D.  C.,  between 
Chicago,  Ill.,  and  Baltimore,  Md.,  and  between  Chicago, 
HI.,  and  Boston,  Mass.,  only  on  flights  originating  or 
terminating  at  Omaha,  Nebr.,  or  a  point  west  thereof. 

(8)  The  holder  shall  not  serve  Klamath  Falls  and 
Medford,  Oreg.,  by  the  same  flight. 
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(9)  The  holder  shall  not  serve  Bend-Redmond  and 
Eugene,  Oreg.,  by  the  same  flight. 

(10)  The  holder  shall  serve  Las  Vegas,  Nev.,  and 
Los  Angeles,  Calif.,  on  the  same  flight  only  when  such 
flight  originates  or  terminates  at  Denver,  Colo.,  or  a 
point  east  thereof. 

(11)  In  the  operation  of  any  nonstop  flight  author¬ 
ized  herein,  the  holder  shall  not  make  operational  stops, 
unless  caused  by  an  emergency  or  considerations  of 
safety  arising  during  such  flight,  at  any  point  not  named 
between  the  two  terminals  of  such  flight  in  a  certificate 

of  public  convenience  and  necessity  of  the  holder. 

11277  (12)  The  authorization  to  serve  Ely,  Nev.,  shall 

continue  in  effect  up  to  and  including  June  30, 

1957. 

(13)  The  holder’s  authority  to  serve  Red  Bluff,  Calif., 
is  suspended  up  to  and  including  November  26,  1958. 

(14)  Notwithstanding  the  linear  route  description  in 
this  certificate,  as  amended,  the  holder  may  on  flights 
carrying  property  and  mail  only,  serve  Hartford,  Conn.- 
Springfield,  Mass.,  and/or  Boston,  Mass.,  on  the  one 
hand,  and  Newark,  N.  J.,  and/or  New  York,  N.  Y.,  on 
the  other  hand,  on  the  same  flight:  Provided ,  That  on 
such  flights  United  shall  not  discharge  at  New  York, 
Newark,  Trenton,  Philadelphia,  Allentown-Bethlehem- 
Easton,  Bradford,  Youngstown,  or  Akron  property  or 
mail  which  was  enplaned  in  Boston  or  Hartford-Spring- 
field,  and  shall  not  discharge  at  Boston  or  Hartford- 
Springfield  property  or  mail  which  was  enplaned  in  New 
York,  Newark,  Trenton,  Philadelphia,  Allentown-Bethle- 
hem-Easton,  Bradford,  Youngstown  or  Akron.  The  au¬ 
thority  under  this  paragraph  shall  expire  on  August  11, 
1954,  or  upon  the  date  the  temporary  certificates  of 
public  convenience  and  necessity  issued  pursuant  to  the 
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Boards  Order  No.  E-3085,  dated  July  29,  1949,  otherwise 
cease  to  be  effective,  whichever  shall  first  occur.1 

(15)  The  holder  shall  serve  Pittsburgh,  ‘Pa.,  only  on 
flights  originating  or  terminating  at  a  point  west  of 
Chicago,  Ill.,  and  all  flights  serving  Pittsburgh  shall  also 
serve  Chicago;  Provided,  however ,  that  the  authority  of 
the  holder  to  engage  in  local  air  transportation  between 
Pittsburgh,  Pa.,  and  Chicago,  Ill.,  shall,  unless  otherwise 
continued,  terminate  60  days  after  final  decision  by  the 
Board  on  the  issue  of  Pittsburgh-Chicago  service,  in 
Docket  No.  6118. 

(16)  The  holder  shall  not  serve  Kansas  City,  Mo.,  on 
flights  serving  Denver,  Colo.,  or  Chicago,  HL 

The  exercise  of  the  privileges  granted  by  this  certifi¬ 
cate,  as  amended,  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 

This  certificate,  as  amended,  shall  be  effective  on 
January  13,  1956;  Provided,  however,  That  prior  to  the 
date  on  which  this  certificate,  as  amended,  would  other¬ 
wise  become  effective  the  Board,  either  on  its  own 
initiative  or  upon  the  timely  filing  of  a  petition  or  peti¬ 
tions  seeking  reconsideration  of  the  Board’s  order  of 
November  14,  1955  (Order  No.  E-9735)  insofar  as  such 
order  authorizes  the  issuance  of  this  certificate,  as 
amended,  may  by  order  or  orders  extend  such  effective 
date  from  time  to  time. 

11278  IN  WITNESS  WHEREOF,  the  Civil  Aeronau¬ 
tics  Board  has  caused  this  certificate,  as  amended, 
to  be  executed  by  its  Chairman  and  the  seal  of  the  Board 

1  The  holder  has  filed  an  application,  dated  July  14,  1954,  in 
Docket  No.  6766  for  renewal  of  this  authority. 
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to  be  affixed  hereto,  attested  by  the  Secretary  of  the 
Board,  on  the  14th  day  of  November,  1955. 

/s/  Boss  Bizley 
BOSS  BIZLEY 
Chairman 

(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 

11279  APPENDIX  A 

EXCEBPTS  FBOM  THE  INITIAL  DECISION 
OF  EXAMINEE  FEBDINAND  D.  MOBAN  IN 
DENVEB  SEE  VICE  CASE  . 

DOCKET  NO.  1841  ET  AL. 

Statement  of  the  case — This  is  a  consolidated  proceed¬ 
ing  directed  primarily  to  determining  the  needs  of  Den¬ 
ver,  Kansas  City,  Salt  Lake  City,  and  Beno  for  additional 
east-west  service1  in  the  area  between  Chicago  on  the 
one  hand  and  San  Francisco/Oakland  *  and  Los  Angeles 
on  the  other.  In  addition  to  new  ronte  proposals  the  pro¬ 
ceeding  includes  an  investigation  to  determine  whether 
any  need  for  additional  through  service  to  and  from 
Denver  may  be  served  by  various  equipment  interchange 
combinations. 

The  parties — Proposals  of  the  following  six  carriers 
have  been  consolidated  into  the  proceeding:  Trans  World 


1  See  orders  No.  E-7615,  adopted  August  6,  196S;  No.  E-7879, 
November  6,  1953,  and  No.  E-8150,  March  4,  1954. 

2  Oakland  is  in  issue  in  this  proceeding  as  a  coterminal  with 
SanFrancisco.  Considering  the  proximity  of  these  two  points  it 
seems  sufficient  to  refer-  only  to  one,  namely,  San  Francisco. 
Therefore,  the  findings  and  conclusions  hereinafter  made  with 
respect  to  San  Francisco  apply  to  San  Francisco/Oakland, 
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Airlines,  Inc.  (TWA),  American  Airlines,  Inc.  (Ameri¬ 
can),  Continental  Air  Lines,  Inc.  (Continental),  North 
American  Airlines  System  (North  American),  United 
Air  Lines,  Inc.  (United),  and  Western  Air  Lines,  Inc. 
(Western).  Two  additional  carriers,  Capital  Airlines,  Inc. 

(Capital)  and  Braniff  Airways,  Inc.  (Braniff)  are  parties 
by  direction  of  the  Board  with  respect  to  possible  equip¬ 
ment  interchanges  east  of  Chicagc  .* 

Leave  to  intervene  has  been  granted  to  Eastern  Air 
Lines,  Inc.,  (Eastern),  Frontier  Airlines,  Inc.  (Frontier), 
Air  Line  'Pilots  Assn.,  International,  the  Postmaster  Gen¬ 
eral,  City  and  Connty  of  Denver,  Denver  Chamber  of 
Commerce,  City  of  Kansas  City,  City  of  Oakland,  Oak¬ 
land  Chamber  of  Commerce,  Mayor  and  Board  of  Com¬ 
missioners  of  Salt  Lake  City,  Salt  Lake  City  Chamber  of 
Commerce,  City  and  Connty  of  San  Francisco,  San  Fran¬ 
cisco  Chamber  of  Commerce,  and  the  Utah  State  Aero¬ 
nautics  Commission.4  Pursuant  to  the  provisions  of  Buie 
14  of  the  Buies  of  Practice,  the  Atchison,  Topeka  and 
Santa  Fe  Bailway,  jointly  with  five  other  western  rail¬ 
roads,  the  Port  of  New  York  Authority,  the  City  of 
Buffalo  and  Buffalo  Chamber  of  Commerce,  the  Minne- 
apolis-St.  Paul  Metropolitan  Airports  Commission,  and 
the  representatives  of  numerous  state,  city  and  other 
civic  and  business  interests  appeared  and  testified  at  the 
hearing. 

11280  After  due  notice  to  the  public  and  interested 
parties,  hearings  were  held  at  Denver  and  Wash¬ 
ington,  D.  C.  Thereafter  briefs  to  the  Examiner  were 


*  Order  No.  E-7987,  adopted  December  22,  1953.  The  application 
of  Braniff  for  an  extension  of  route  No.  9  beyond  Kansas  City  to 
Denver  was  withdrawn  after  issuance  of  the  original  order  of 
consolidation — see  order  No.  E-7809.  adopted  October  12,  1953. 

4  Interventions  in  behalf  of  cities  will  be  referred  to  hereinafter 
by  city  name  whether  leave  to  intervene  was  granted  to  the  city, 
its  Chamber  of  Commerce,  or  both. 
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filed  by  the  parties  and  several  of  the  informal  par¬ 
ticipants  submitted  statements  or  memoranda. 

The  issues — In  general  the  issues  to  be  decided  are 
whether  the  pnblic  convenience  and  necessity  require  the 
proposed  services  and  whether  the  carrier  is  fit,  willing, 
and  able  to  perform  them. 

i 

The  Bureau  of  Air  Operations  submitted  an  exhibit 
describing  the  character  of  the  services  that  would  be 
provided  by  each  certificated  carrier  applicant.  In  terms 
of  1952  traffic  it  estimated  the  amount  of  traffic  between 
the  various  points  that  would  be  authorized  to  receive 
feasible  one-carrier  service  under  each  of  the  proposals. 

It  shows  this  traffic  in  two  categories:  (a)  where  the 
authorization  of  first  one  carrier  service  is  proposed,  and 
(b)  where  the  authorization  sought  would  duplicate  an 
existing  operation,  i.e.,  would  provide  competitive  service. 

The  tables  set  out  in  Appendix  (A-I)  summarize  for  ea&t 
carrier  the  amounts  of  first  one-carrier  service  and  new 
competitive  service  involved  under  the  respective  appli¬ 
cations.  As  indicated  therein,  the  amount  of  competitive 
service  proposed  greatly  exceeds  the  amount  of  first  one- 
carrier  service  that  would  be  provided. 

Continental  submitted  a  similar  study,  indicating  that 
competitive  service  and  not  new  one-carrier  service  is 
the  main  issue  in  this  case.  Its  calculations  show  that 
over  91  cities  directly  concerned  already  has  one-carrier 
service,  and  that  the  new  one-carrier  service  offered  by 
any  applicant  is  minor,  amounting  to  1.4  percent  of  such  ,  f 
total  traffic.  j 

Each  of  the  route  authorizations  proposed  involves  an 
exact  paralleling  of  a  substantial  segment  of  a  presently  .  j 
certificated  service.  Moreover,  the  major  thrust  of  the 
cases  presented  by  the  applicants  and  the  cities  is  the 
need  for,  or  the  desirability  of,  new  or  additional  com¬ 
petition  at  the  points  involved.  Thus,  the  central  issue 
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in  this  proceeding  is  the  necessity  for  competitive  east- 
west  service  for  Denver,  Kansas  City,  Salt  Lake  City, 
'  and  Reno,  and  which  carrier  or  carriers  should  provide  it 

•  The  proceeding  also  presents  secondary  issues  of  vari¬ 
ous  new  service  possibilities  beyond  the  particular  area 
delineated,  i.e.,  direct  services  between  the  cities  west  of 
Chicago  embraced  herein  and  points  east  of  the  Chicago 
and  Kansas  City  gateways  by  virtue  of  the  existing  routes 

of  certain  carriers  and  the  interchanges  proposed. 

Position  of  the  parties — In  general,  the  carriers  oppose 
the  proposals  of  all  the  others  either  because  of  defend¬ 
ing  against  new  competition  or  because  of  rivalry  as 
between  applicants.  The  civic  parties  directly  and  indi¬ 
rectly  affected  by  the  proposals  strongly  urge  additional 
service. 

Although  this  case  is  known  as  the  Denver  Service 
Case  and  the  geographic  area  primarily  under  consider¬ 
ation  has  been  limited,  it  embraces  almost  two- 
11281  thirds  the  width  of  the  country  in  the  1800-mile 
stretch  between  Chicago  and  California.  It  not 
only  involves  the  Rocky  Mountain  and  Pacific  Coast 
regions  west  of  Denver  but  also  the  Great  Plains  and 
midwest  regions  east  of  Denver  to  Kansas  City  and 
Chicago.  In  addition,  the  section  of  the  country  between 
Chicago  and  the  East  Coast  is  involved  by  virtue  of  the 
through  service  proposed. 

•  •  •  • 

•  •  *  •  •  •  additional  east-west  service  to  the 

points  directly  at  issue  falls  logically  into  three  cate¬ 
gories:  (1)  service  west  of  Denver  (a)  to  San  Francisco 
and  between  these  point?  and  Salt  Lake  City  and  Reno 
and  (b)  to  Los  Angeles;  (2)  service  east  of  Denver  of 
Kansas.  City  and  from  each  of  these  points  to  Chicago; 
and  (3)  east-west  service  between  these  points  and  be¬ 
yond  Chicago  and  Kansas  City  to  major  cities  in  the  east 
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Economic  characteristics  of  the  area  and  cities  in¬ 
volved — The  general  area  under  consideration  has  been 
growing  at  a  rapid  rate.  The  westward  migration  of 
people  and  economic  power  has  occurred  steadily  shice 
the  torn  of  the  century,  and  the  tempo  has  accelerated 
rapidly  during  the  last  decade.  Today  the  West  is  char¬ 
acterized  by  the  influx  of  new  people  from  all  parts  of 
the  country,  and  industry,  agriculture,  mining,  and  finance 
have  expanded  with  this  tremendous  population  growth. 
From  1949  to  1950  the  population  of  the  West  increased 
40.9  percent,  as  compared  to  14.5  percent  for  the  entire 
United  States,  and  13.3  percent  for  the  next  highest 
region.  Similarly,  the  West  has  exceeded  the  percentage 
growth  of  the  country  in  terms  of  wholesale  sales,  retail 
sales,  and  retail  sales  per  capita. 

The  overall  economic  importance  of  Denver,  Kansas 
City,  Salt  Lake  City,  and  Reno  is  well  supported  by  the 
record.  These  cities  have  grown  substantially  in  recent 
years  and  in  view  of  the  extensive  evidence  introduced 
with  respect  to  them  only  the  most  salient  facts  will  be 
noted.  The  contentions  advanced  by  the  cities  and  the 
testimony  of  their  witnesses  are  discussed  later  in  con¬ 
sidering  the  merits  of  the  various  proposals.  Hie  eco¬ 
nomic  characteristics  of  the  other  points  which  would  be 
provide  certain  direct  services  under  the  applications 
seem  too  obvious  to  warrant  description  here.  Included 
are  Los  Angeles  and  San  Francisco/Oakland,  the  two 
largest  cities  and  metropolitan  areas  on  the  west  coast; 
Chicago  and  Detroit,  the  two  largest  inland  cities  in  the 
country;  the  principal  east  coast  cities  of  New  York, 
Boston,  Philadelphia,  Baltimore,  and  Washington;  and 
other  eastern  and  midwestem  points  such  as  Buffalo, 
Cleveland,  Pittsburgh,  Cincinnati,  Columbus,  Dayton, 
Indianapolis,  and  Louisville. 
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Denver — Denver,  the  capital  of  Colorado,  is  the  geo¬ 
graphic  and  economic  hub  of  the  eight  Rocky  Mountain 
states  of  Colorado,  Wyoming,  New  Mexico,  Utah,  Mon¬ 
tana,  Idaho,  Nevada  and  Arizona.  Its  regional  influence 
and  market  area  encompasses  major  parts  of  five  addi¬ 
tional  states  which  together  with  the  eight  Rocky  Moun¬ 
tain  states  have  a  total  land  area  of  1,385,415  square 
miles,  a  total  1950  population  of  20,491,200,  and  an  effec¬ 
tive  1952  buying  income  of  $28,436,264,000.  Within  this 
region  the  three  states  of  Colorado,  Wyoming  and  New 
Mexico  comprise  the  core  of  Denver’s  primary  market 
and  trade  area. 

11282  Denver’s  metropolitan  area  population  in  1950 
was  563,832,  reflecting  a  38-percent  growth  between 
1940  and  1950  and  ranking  Denver  as  the  26th  largest 
standard  metropolitan  area  in  total  population  among 
the  cities  defined  in  the  1950  census  reports.  Present 
population  is  estimated  at  625,000. 

Denver’s  economy  is  based  on  its  role  as  a  trade  and 
service  center  and  its  growth  has  been  progressive.  The 
$3,000,000  total  net  income  of  its  primary  market  area 
in  1950  was  the  equivalent  of  1.41  percent  of  total 
national  income  for  the  period.  Since  the  population  of 
the  area  is  approximately  1.5  percent  of  the  national 
total,  per  capita  income  was  slightly  less  than  the  1950 
national  average  of  $1,436. 

The  principal  resources  and  income  of  Denver’s  three- 
i  state  primary  market  area  of  Colorado,  Wyoming  and 
New  Mexico  are  identified  with  agriculture  and  minerals. 
The  specific  position  of  agriculture  in  the  area  as  shown 
by  the  total  cash  farm  income,  which  increased  from 
$256,000,000  in  1940  to  $873,000,000  in  1950.  Industries 
producing  foods  and  related  products  in  Denver  accounted 
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for  26.7  percent  of  total  manufacturing  employment  in 
Denver  as  of  June  1951.  The  total  valne  of  mineral  pro¬ 
duction  for  the  area  was  $542,768,000  in  1950.  The  area 
accounts  for  significant  percentages  of  total  United  States 
production  of  a  variety  of  metals  and  minerals,  many  of 
which  are  of  strategic  or  critical  importance  in  the  na¬ 
tional  economy  and  to  national  defense.  The  major  por¬ 
tion  of  this  reported  income  from  minerals  production 
was  derived  from  petroleum  and  petroleum  products. 

j 

•  The  Denver  metropolitan  area  accounts  for  approxi¬ 
mately  50  percent  of  the  total  manufacturing  employment 
in  its  market  region.  The  industry  groups  which  con¬ 
tribute  most  heavily  to  the  city’s  manufacturing  activities 
include  such  nationally  important  fields  as  chemicals  and 
chemical  products,  petroleum  and  petroleum  products, 
rubber  products  and  related  fittings,  food  and  related 
products,  machinery  (mining,  agricultural  and  industrial),  j. 
transportation  equipment  and  scientific  instruments.  All 
of  these  groups  make  regional  sales  in  important  volumes 
to  add  to  the  large  percentages  of  regional  sales  to  total 
sales  experienced  by  such  local  industry  groups  as  those  '  j 
manufacturing  furniture  and  fixtures,  office  supplies, 
printing  and  engraving,  construction  materials,  structural 
steel  and  castings. 

Denver’s  historic  importance  as  a  wholesale  distribution 
center  is  indicated  by  1948  statistics  showing  .that  in  that 
year  there  were  1,345  wholesale  establishments  of  all  types 
in  the  metropolitan  area,  with  total  employment  in  excess 
of  18,000  and  annual  payrolls  of  $59,553,000.  At  that  ti™* 
employment  in  this  activity  in  Denver  accounted  for  ap¬ 
proximately  25  percent  of  the  total  employment  in  whole¬ 
sale  trade  in  the  entire  eight  Rocky  Mountain  states. 
Moreover,  approximately  59  percent  of  the  reported  sales 
of  wholesalers  was  made  regionally,  with  41  percent  being 
made  within  the  metropolitan  area. 
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As  a  retail  center,  Denver,  with  per  capita  retail  sales 
in  1948  of  $1,055,  ranked  well  above  the  national  average 
for  metropolitan  areas  of  comparable  size.  Its  total  Tetail 
sales  of  $594,701,000  for  that  year  reflected  a  204  percent 
increase  during  the  preceding  decade. 

11283  Denver  is  also  a  great  tourist  center.  In  1950  it 
was  visited  by  approximately  1,469,000  tourists 
whose  estimated  expenditures  totaled  $61,698,000.  Its 
proximity  to  the  Rocky  Mountain  Park  area  enhances  its 
natural  historic  and  climatic  advantages  as  a  tourist  at¬ 
traction.  By  recent  sampling  surveys  43  percent  of  Park 
visitors  were  shown  to  have  visited  the  city. 

Denver  is  an  important  governmental  center — 139  Fed¬ 
eral  agencies,  employing  approximately  17,000  persons, 
have  offices  in  the  city.  It  has  seven  major  military  instal¬ 
lations.  It  is  also  a  regional  center  for  insurance  services 
which  extends  to  all  adjoining  states.  In  1951  a  total  of 
ten  colleges  and  universities  in  the  area  had  a  nonresident 
enrollment  equivalent  to  approximately  50  percent  of  the 
total. 

The  city  is  currently  served  by  seven  class-one  rail¬ 
roads,  five  airlines  and  77  motor  freight  lines.  By  virtue 
of  its  economic  position  and  location  in  an  area  of  great 
distances  and  mountainous  terrain,  Denver  functions  in 
the  dual  capacity  of  service  center  to  the  local  and  re¬ 
gional  community  and  as  a  link  in  the  transcontinental 
transportation  system.  The  rapid  nature  of  past  expan¬ 
sion  in  motor  freight  lines  is  indicated  by  the  increase  in 
trucking  operations  from  a  total  of  approximately  32,000 
trucks  operating  in  1942  to  a  total  of  135,000  operating  in 
1952,  with  a  comparable  increase  in  ton-miles  from  a  1942 
figure  of  5,000,000  to  approximately  13,000,000  ton-miles 
in  1952.  Railroad  volumes  similarly  increased  between 
1940,  when  inbound  and  outbound  freight  shipments  by 
railroads  in  Colorado  totaled  15,000,000  tons,  and  1949, 
when  more  than  21,500,000  tons  of  freight  were  handled. 
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Development  of  surface  transportation  at  Denver  was  . 
slow  and  arduous  because  of  the  difficulties  posed  by  ter¬ 
rain  and  distance  barriers,  which  were  not  overcome  until 
early  1930.  The  important  characteristics  of  the  city’s 
travel  were  apparent  at  that  time  as  shown  by  the  results 
of  the  1933  survey  of  rail  passengers,  which  reflects  that 
Chicago  was  the  second  city  in  terms  of  total  passengers 
exchanged  with  Denver  during  .that  year,  with  Kansas 
City  fifth,  Los  Angeles  sixth,  Salt  Lake  City  seventh,  San 
Francisco  eighth,  and  New  York  ninth. 

A  comparison  between  the  segment  rankings  derived 
from  the  1933  rail  passengers  and  the  relative  rankings 
derived  from  the  total  number  of  air  passengers  which 
Denver  exchanged  with  the  above-mentioned  cities  in  1952 
shows  that  the  interests  and  bonds  of  Denver  have  grown 
commensurately  with  advancements  in  air  travel 

Denver  stands  alone  between  the  west  coast  and  the  mid¬ 
west  as  the  only  city  with  a  metropolitan  population  of 
over  500,000.  It  is  the  largest  city  within  a  radius  of  more 
than  550  miles.  Denver  is  more  remote  from  other  large 
centers  of  population  than  any  city  of  comparable  size  in 
the  nation.  There  is  considerable  surface  circuity,  and  the 
significance  of  air  transportation  in  reducing  its  geo¬ 
graphic  isolation  is  demonstrated  by  a  comparison  of  air 
and  rail  travel  times  to  Denver’s  principal  communities 
of  interest  The  best  rail  service  from  Denver  requires 
30  hours  and  50  minutes  to  Los  Angeles,  38  hours  and  30 
minutes  to  New  York  City,  30  hours  and  20  minutes  to 
San  Francisco,  16  hours  to  Chicago,  13  hours  and 
11284  15  minutes  to  Salt  Lake  City,  and  11  hours  and  25 
minutes  to  Kansas  City.  By  air  it  is  3  hours  and 
45  minutes  from  Denver  to  Los  Angeles,  4  hours  and  15 
minutes  to  San  Francisco,  3  hours  and  25  minutes  to 
Chicago,  and  5  hours  and  50  minutes  to  New  York  City. 

An  important  part  of  Denver’s  role  as  an  air  transpor- 
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tation  center  is  the  gateway  function  it  performs  for 
traffic  moving  from  the  area  to  transcontinental  routings 
and  from  the  transcontinental  carriers  to  Denver’s  re¬ 
gional  market  area.  In  this  connection  the  ratio  of  con¬ 
necting  passengers  to  originating  passengers  in  Denver 
in  1948  was  0.74.  By  1952  this  ratio  had  increased  to  0.91. 
Thus,  for  every  10  originating  passengers  at  Denver  in 
1952  there  were  enplaned  more  than  9  connecting  passen¬ 
gers,  indicating  -both  the  importance  and  growth  of  its 
gateway  function. 

The  long-haul  nature  of  air  travel  to  and  from  Denver 
is  illustrated  by  the  fact  that  50.91  percent  of  all  passen¬ 
gers  to  and  from  Denver,  as  recorded  in  the  September 
1952  air  traffic  survey  figures,  traveled  more  than  700 
miles.  The  September  1953  Airline  Traffic  Survey  shows 
the  average  length  of  flight  during  the  survey  period  as 
821  miles  for  Denver. 

The  city  believes  that  its  air  travel  market  is  strongly 
oriented  toward  transcontinental  routings  requiring  (a) 
competitive  service  to  Chicago,  Kansas  City,  Los  Angeles, 
New  York,  Salt  Lake  City  and  San  Francisco;  (b)  non¬ 
competitive,  nonstop  service  to  Pittsburgh  and  St.  Louis; 
and  (c)  single-carrier,  noncompetitive,  multi-stop  service 
to  Buffalo,  Cincinnati,  Columbus  (Ohio),  Dayton,  Indian¬ 
apolis,  Louisville,  and  Peoria. 

Denver’s  population  increase  of  10.8  percent  -between 
1950  and  1953  was  almost  double  the  average  of  the  sixty 
leading  air  traffic  generating  cities  in  the  country.  The 
city  predicts  that  its  domestic  air  passengers  will  increase 
from  the  actual  figure  of  25,109,732  in  1952  to  a  total  of 
40,000,000  in  1960,  or  an  increase  of  60  percent.  It  feels 
that  the  conservative  nature  of  its  forecasts  is  demon¬ 
strated  by  its  estimate  of  27,500,000  passenger  in  1953, 
whereas  the  actual  total  for  that  year  was  28,200,000.  It 
points  out  that  the  Civil  Aeronautics  Administration  re- 
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cently  issued  a  forecast  estimating  that  the  total  enplaned 
passengers  in  1960  will  be  50,000,000,  which  increases 
Denver’s  forecast  by  25  percent. 

Salt  Lake  City — Salt  Lake  City  is  located  in  .the  center 
of  a  group  of  eleven  western  states  and,  like  Denver, 
serves  a  large  trade  area.  With  a  1953  population  of 
293,000,  it  is  the  largest  city  between  Denver  and  the 
Pacific  Coast  and  the  dominent  financial,  commercial  and 
industrial  center  of  the  vast  intermountain  region,  con¬ 
sisting  of  the  State  of  Utah,  portions  of  the  western 
slope  of  Colorado,  the  western  part  of  Wyoming,  southern 
Idaho,  the  eastern  portion  of  Nevada,  and  portions  of  j 
northern  Arizona,  approximating  250,000  square  miles  and 
serving  more  than  1,500,000  people.  The  population  of  j 
Salt  Lake  City  increased  29.7  percent  between  1940  and  j 
1950  as  compared  to  a  growth  of  14.5  percent  for  the 
whole  United  States  and  well  over  the  average  increase  j 
of  22.6  percent  for  the  sixty  leading  air  traffic  generation  j 
cities. 

i 

Salt  Lake  City  has  experienced  an  enormous  industrial 
expansion  in  the  last  15  years,  exceeding  the  national  j 
percentage  of  increase  in  wholesale  sales,  bank  j 
11285  debits,  postal  receipts,  building  permits,  and  pas¬ 
senger  automobiles.  Growth  in  retail  sales  and 
effective  buying  income  has  been  substantial  with  10*year 
increases  of  300  percent  and  201  percent,  respectively.  ] 
The  total  assessed  valuation  of  the  entire  State  of  Utah  j 
was  about  $500  million  in  1939.  From  1939  to  1945  the  j 
Federal  Government  invested  approximately  $600  million 
in  Utah,  and  from  1945  to  the  present  time  private  indus-  j 
try  has  expended  in  excess  of  one  billion  dollars  in  the 
expansion  of  the  industrial  economy  of  the  area. 

Salt  Lake  City  has  recently  become  a  leading  steel  pro-  ; 
ducing  center  of  the  West,  and  is  the  home  of  steel  plants 
operated  by  the  Kaiser  Company  and  by  a  division  of  the 
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United  States  Steel  Corporation.  It  is  the  center  of  the 
largest  nonferrous  smelting  area  in  the  country,  producing 
large  quantities  of  copper,  gold,  silver,  lead,  zinc,  molyb¬ 
denum,  coal,  salt,  uranium,  and  other  valuable  minerals. 

In  recent  years  Salt  Lake  City  has  become  an  important 
oil  refinery  and  shipping  center.  Discoveries  of  tremen¬ 
dous  new  oil  and  gas  fields  nearby  indicate  that  unlimited 
supplies  of  natural  gas  will  be  available  in  the  near  future 
for  additional  industrial  expansion.  Uranium  mining  and 
processing  and  the  chemical  industry  have  had  substantial 
growth  in  Utah.  The  Salt  Lake  area  has  seven  important 
military  installations  with  a  personnel  complement  of 
more  than  25,000.  It  is  the  center  of  a  large  agricultural 
and  livestock  area  which  contributes  greatly  to  its  well- 
rounded  and  diversified  economy.  • 

Salt  Lake  City  is  recognized  as  the  crossroads  of  the 
tourist  industry  of  the  West,  more  tourists  going  through 
Utah  than  any  other  western  state.  Salt  Lake  City  is 
famous,  of  course,  as  the  headquarters  of  the  Mormon 
Church,  which  has  a  world  membership  of  over  1,000,000 
persons,  and  this  church  activity  alone  attracts  a  great 
deal  of  travel  to  Salt  Lake  City.  In  addition  to  its  own 
tourist  attractions,  such  as  the  Great  Salt  Lake,  Salt 
Lake  City  serves  as  the  gateway  to  numerous  recreation 
and  vacation  spots,  such  as  Suu  Valley,  Yellowstone  Na¬ 
tional  Park,  Bryce  Canyon,  Jackson  Hole,  Zion  Canyon, 
and  The  Grand  Teton  National  Park. 

Salt  Lake  City,  the  center  of  the  transportation  opera¬ 
tions  of  the  intermountain  area,  is  the  greatest  traffic¬ 
generating  point  between  Denver  and  San  Francisco.  In 

this  respect  it  is  as  important  west  of  the  Rocky  Moun¬ 
tains  as  Denver  is  east  of  the  Rockies.  It  is  an  important 
junction  point  served  by  two  integrated  transcontinental 
railroad  systems  and  three  airlines.  All  the  major  trans¬ 
continental  trunk  lines  serving  the  central  portion  of  the 
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United  States  operate  through  the  Salt  Lake  gateway, 
as  do  two  major  bns  lines. 

Salt  Lake  City  has  its  greatest  air  community  of  interest 
with  San  Francisco  to  the  west  and  Denver  to  the  east. 
The  terrain  between  these  points  makes  surface  travel 
difficult,  and  time-consuming. 

Salt  Lake  City  believes  that  the  factor  of  geographic 
isolation  makes  it  difficult  in  the  city’s  present  rapidly 
moving  economy  for  surface  transportation  to  satisfy  the 
transportation  needs  of  the  intermountain  area  it  serves, 
and  therefore  it  is  of  the  utmost  importance  that  addi¬ 
tional  air  service  be  provided  to  San  Francisco  and 
Denver  and  points  east 

11286  The  impact  of  the  physical  barriers  of  .the  inter- 
mountain  region  is  shown  by  the  degree  of  circuity 
of  railroad  and  highway  mileages  over  air  miles.  For 
example,  the  air  mileage  between  Denver  and  Salt  Lake 
City  is  380  miles,  whereas  the  distances  by  railroad  and 
highway  are  626  and  518  miles,  respectively,  or  64.7  per¬ 
cent  greater  by  rail  and  36.3  percent  more  by  highway. 

Reno — Reno  is  the  largest  city  in  the  State  of  Nevada. 
The  1950  population  of  Washoe  County,  the  Reno  metro¬ 
politan  area,  was  50,205.  Although  Reno  is  a  trading 
center  for  nearby  communities,  by  far  the  most  important 
segment  of  Reno’s  economy  is  the  tourist  industry,  and 
its  growth  and  prosperity  depend  in  large  part  on  its 
ability  to  attract  tourists. 

Reno  has  experienced  a  greater  rate  of  growth  than 
either  Denver,  Salt  Lake  City  or  Kansas  City.  Between 
1940  and  1950  the  population  grew  by  54.6  percent.  More 
than  31  percent  of  Reno  families  have  incomes  in  excess 
of  $5,000  per  year  and  per  capita  income  stands  at  $2,101, 
an  extremely  high  figure  in  comparison  with  the  nation 
as  a  whole- 
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Between  Reno  and  San  Francisco,  surface  transporta¬ 
tion  mnst  traverse  the  high  Sierras.  This  ronte,  espe¬ 
cially  between  Sacramento  and  Reno,  is  for  the  most  part 
circnitons  and  congested  with  heavy  truck  traffic.  Private 
automobiles  and  busses  are  confronted  with  slow  and  dif¬ 
ficult  travel  caused  by  a  combination  of  heavily  loaded, 
slow-moving  vehicles  and  two-lane  mountain  highways. 
During  the  summer  months  highway  travel  is  slowed 
additionally  by  tourist  travel,  and  during  the  winter 
months  the  highways  become  wet,  snowy  or  icy,  which 
brings  about  the  “chains  mandatory”  condition  whereby 
highway  averages  of  10  to  15  miles  per  hour  represent 
a  hindrance  to  highway  tourist  travel.  Insofar  as  rail 
travel  is  concerned  the  railroad  tracks  are  for  the  most 
part  lower  than  the  highway  and  suffer  delays  and  stops 
due  to  weather  conditions. 

Kansas  City — Kansas  City,  with  a  1952  metropolitan 
population  of  867,400  persons,  is  the  largest  city  in  the 
area  between  the  Mississippi  River  and  the  Pacific  Coast, 
and  the  17th  largest  metropolitan  center  in  the  United 
States.  The  city’s  economy  is  related  to  its  strategic  loca¬ 
tion  at  the  center  of  the  United  States,  and  at  the  heart 
of  a  rich,  midwestem  agricultural  area.  Much  of  the 
city’s  development  in  serving  the  central  plains  trade  area 
has  been  due  to  this  geographic  advantage.  It  is  a  major 
manufacturing  city,  an  important  livestock  center,  and 
one  of  the  principal  marketing  and  distribution  points  in 
the  United  States.  As  a  result  of  the  heavy  concentration 
of  industry  and  its  strategic  geographic  location,  the  De¬ 
fense  Department  has  designated  Kansas  City  as  a  “pro¬ 
tected  production  area.” 

Kansas  City  has  been  a  transportation  center  since 
early  days  and  in  this  respect  ranks  second  to  Chicago 
among  the  inland  cities.  By  reason  of  its  central  loca¬ 
tion  and  the  availability  of  facilities,  Kansas  City  is  a 
popular  convention  city.  At  present  it  is  served  by  12 
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trunkline  railroads,  which  connect  with  ail  parts  of  the 
United  States.  The  city  is  a  center  for  trucking  and 
for  bus  lines,  as  both  headquarters  and  transfer 
11287  points.  Kansas  City  has  five  scheduled  passenger 
airlines,  three  of  which  maintain  international  flight 
schedules,  and  is  also  served  by  one  of  the  nation’s  major 
air  freight  carriers. 

In  terms  of  any  number  of  economic  indices,  the  growth 
of  Kansas  City  has  been  impressive,  exceeding  that  of 
the  nation  as  a  whole.  For  example,  in  population  its 
growth  of  26.65  percent  from  1940-1952  compares  with  a 
national  population  increase  of  19.68  percent.  Similarly, 
in  retail  sales  and  effective  buying  income  Kansas  City 
registered  increases  of  283.8  percent  and  242.1  percent, 
respectively,  during  the  same  period,  while  the  national 
increase  amounted  to  257.3  percent  and  212.9  percent  in 
the  same  categories.  Indications  of  the  importance  of 
Kansas  City  as  a  trade  center  are  found  in  the  volume 
of  retail  sales  and  wholesale  activity.  Retail  sales  are  at 
an  annual  level  of  over  990  million  dollars  and  wholesale 
sales  exceed  $3,305,000,000.  In  the  field  of  manufacturing, 
automobile  assembling,  a  garment  industry  with  100  fac¬ 
tories,  aircraft  engines  and  parts,  paint  and  other  chemical 
products  are  the  leading  industries. 

Kansas  City’s  stature  surpasses  that  of  other  commu¬ 
nities  directly  involved  in  this  proceeding.  Among  other 
things,  its  population  is  almost  one-half  again  as  large  as 
that  of  Denver  and,  of  course,  exceeds  by  many  times  the 
populations  of  Salt  Lake  City  and  Reno.  In  terms  of  effec¬ 
tive  buying  power  and  retail  sales,  Kansas  City  exceeds 
Denver  by  52  percent  and  56  percent,  respectively.  A 
similar  situation  exists  with  respect  to  air  travel.  Kansas 
City’s  1953  passenger  volume  is  27  percent  greater 
that  of  Denver,  three  times  the  size  of  that  of  Salt  Lake 
City,  and  almost  5%  times  the  size  of  Reno’s  traffic. 

•A 
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It  is  Kansas  City’s  purpose  in  this  case  to  show  that 
there  exists  a  void  in  its  air  pattern  to  the  Pacific  North¬ 
west,  an  area  with  which  Kansas  City  has  extensive  and 
growing  community  of  interest,  and,  secondly,  that  one 
transcontinental  airline  can  no  longer  serve  the  expand¬ 
ing  needs  of  this  city. 

1  THE  APPLICATIONS 

TWA’s  application,  Docket  No.  1841 — TWA  seeks  to 
serve  Denver  transcontinental^  as  an  intermediate  point 
on  its  route  No.  2  by  the  addition  of  a  new  segment  be¬ 
tween  Chicago  and  Kansas  City,  on  the  one  hand,  and 
Los  Angeles  and  San  Francisco,  on  the  other. 

TWA  maintains  that  Denver’s  need  for  additional  east- 
west  service  has  been  accentuated  by  the  city’s  rapidly 
expanded  economy  and  the  substantial  increase  in  its 
predominantly  east-west  traffic  flow.  It  takes  the  position 
that  a  need  exists  for  an  additional  transcontinental  car¬ 
rier  and  premises  its  case  upon  the  following: 

(1)  Denver  is  the  economic  capital  of  the  entire  Rocky 
Mountain  area  and  its  importance  is  increasing  at  a  tre¬ 
mendous  rate; 

(2)  Denver’s  need  for  a  full  pattern  of  air  service  is 
uniquely  vital  among  major  cities  since  Denver  is  by  far 
the  most  isolated; 

(3)  In  spite  of  the  above,  Denver  has  only  one  east- 
west  air  carrier  and  lacks  one  carrier  service  in  many 

important  markets ; 

11288  (4)  TWA  will  provide  a  substantial  amount  of 

new  one-carrier  and  first  single-plane  service  to 
Denver  passengers,  twice  and  seven  times  as  much,  re¬ 
spectively,  as  any  other  applicant  for  Denver  service; 

(5)  TWA  will  offer  needed  competitive  service  in 
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seven  of  Denver’s  top  ten  traffic  markets  and  thus  assure 
intensive  development  of  Denver’s  air  traffic; 

(6)  TWA,  as  the  industry’s  leading  air  tourist  car¬ 
rier,  will  provide  Denver  with  needed  air  tourist  service, 
including  first  air  tourist  service  in  many  of  Denver’s 
major  markets; 

(7)  Since  many  of  TWA’s  transcontinental  flights  fly 
directly  over  Denver,  its  proposed  service  will  involve  no 
appreciable  mileage  deviation,  and  the  city  will  integrate 
perfectly  into  TWA’s  system ; 

(8) 1  The  addition  of  Denver  to  TWA’s  system  can  be 
accomplished  with  minimum  diversion  from  existing  car¬ 
riers,  which  will  be  more  than  offset  by  the  public  benefits 
of  TWA’s  proposal. 

TWA’s  figures  show  that  it  would  offer  Denver  new 
one-carrier  service  to  17  cities  that  had  an  annual  flow  of 
14,862  passengers  in  1952.  In  addition,  competitive  service 
would  be  made  possible  over  some  of  the  most  important 
segments  -in  the  country,  particularly  to  Chicago  and  both 
coasts. 

The  carrier’s  proposed  schedule  pattern  was  designed 
to  provide  Denver,  inter  alia,  its  first  one-carrier,  single¬ 
plane  service  to  St.  Louis,  Pittsburgh,  Louisville,  Indian¬ 
apolis,  Dayton,  Columbus,  and  Cincinnati,  and  first  addi¬ 
tional  service  to  many  of  Denver’s  important  traffic  mar¬ 
kets,  including  New  York,  Chicago,  Los  Angeles,  San 
Francisco,  Washington,  Kansas  City,  and  Philadelphia. 
The  latter  cities  comprise  seven  out  of  Denver’s  top  ten 
passenger-mile  traffic  markets. 

TWA  asserts  that  as  the  industry’s  leading  coach  car¬ 
rier  it  will  not  only  provide  Denver  with  needed  tourist 
service,  but  expand  the  city’s  present  coach  pattern  to 
many  important  markets.  Its  proposed  schedules- were 
designed  to  provide  first  coach  service  in  such  major 
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markets  as  Denver-Los  Angeles  and  Denver-Kansas  City, 
first  coach  service  from  Denver  to  Washington,  and  first 
conveniently  times  tourist  service  in  the  equally  important 
markets  of  Denver-San  Francisco  and  Denver-New  York.5 

TWA  feels  that  it  is  uniquely  qualified  to  provide  this 
service  as  the  largest  domestic  coach  operator,  pointing 
out  that  it  carried  27.6  percent  of  all  domestic  coach  pas¬ 
senger-miles  in  1953,  almost  double  the  amount  carried 
by  either  American  or  United,  and  had  a  higher  propor¬ 
tion  of  coach  passenger-miles  than  any  other  carrier  ex¬ 
cept  National.  According  to  TWA  it  has  the  largest  coach 
fleet  of  any  carrier  in  the  industry,  consisting  of  26  Con¬ 
stellations  and  five  DC-4’s  in  domestic  operation,  and  its 
plan  called  for  converting  six  additional  Constellations 
to  coach  density  in  the  winter  of  1954.  Further  TWA 
offers  almost  twice  as  many  coach  schedules  as  the  next 
largest  operator. 

11289  TWA  believes  that  its  expansion  of  coach  service 
at  Denver,  like  new  one-carrier  and  new  competi¬ 
tive  service,  will  foster  considerable  expansion  of  Den¬ 
ver’s  total  market.  It  submitted  data  directed  to  showing 
that  the  introduction  of  coach  service  has  caused  no  net 
diversion  from  first-class  traffic,  but  rather  that  first-class 
traffic  continued  to  grow  at  approximately  the  same  or  a 
greater  rate  on  segments  where  coach  service  had  been 
added.  It  argues  that,  at  the  same  time,  coach  traffic  has 
grown  at  an  astounding  rate  so  that  the  total  market  has 
been  vastly  increased  when  coach  service  was  added. 
Other  data  submitted  by  TWA  in  evaluating  the  effect  of 
coach  service  on  Denver’s  traffic  potential  indicates  that 
the  greatest  expansion  of  coach  service  occurs  on  long- 
haul  segments.  It  feels  that  coach  service,  like  competi- 


8  United  inaugurated  a  one-way  W ash ington-D en ver  tourist 
schedule  on  March  25,  1954,  and  its  first  Denver-Los  Angeles  tour¬ 
ist  service  on  November  28,  1954. 
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tive  service  is  particularly  adapted  to  meet  Denver’s 
needs  in  view  of  the  high  incidence  of  long-haul  segments 
in  that  city’s  air  travel  pattern. 

Initially  TWA  plans  to  serve  Denver  with  a  schedule 
pattern  of  eight  round  trips.  It  does  not  expect  its  pro¬ 
posed  schedules  for  Denver  to  result  in  any  deterioration 
in  its  existing  service  at  other  points,  anticipating  receipt 
of  20  turbo-compound  Super  Constellations  before  a  deci¬ 
sion  in  this  case.  As  its  general  service  pattern  expands 
in  the  future,  TWA  would  improve  its  service  to  Denver 
along  with  all  other  major  TWA  stations  in  accordance 
with  the  dictates  of  traffic  developments  at  that  time. 

TWA’s  present  domestic  roate  structure  is  well  adapted 
to  include  Denver  as  a  stop  on  its  transcontinental  flights. 
Approximately  three-quarters  of  TWA’s  nonstop  flights 
between  west  coast  and  midwest  cities  pass  almost  directly 
over  Denver.  It  estimates  additional  flying  time  of  20 
minutes  for  these  flights  to  serve  Denver.  The  additional 
mileage  necessary  to  stop  at  Denver  is  minimal,  ranging 
from  1  to  33  miles.  In  addition,  TWA  has  many  local 
flights  between  eastern  cities  and  Kansas  City  which  can 
logically  be  extended  to  Denver  without  any  scheduling 
difficulty. 

TWA  has  for  nine  years  maintained  a  sales  office  in 
Denver  and  is  the  only  Denver  applicant  in  this  proceed¬ 
ing  that  has  done  so.  The  total  TWA  business  sold  in 
Denver  in  1953  amounted  to  $728,000.  The  existence  of  a 
sales  office  in  Denver  not  only  indicates  its  interest  and 
initiative  in  developing  the  Denver  market,  but  also  con¬ 
stitutes  another  reason  why  it  can  intrigue  Denver  into 
its  system  with  a  minimum  of  expense  as  it  will  not  have 
the  full  cost  of  setting  up  a  new  office. 

As  a  result  of  all  these  factors,  TWA  believes  that  its 
Denver  operations  will  be  highly  profitable,  estimating 
that  it  will  obtain  revenues  of  approximately  $4,500,000, 
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incur  additional  expenses  of  $2,917,634,  and  make  a  profit 
of  $1,586,173. 

TWA  estimates  that  the  maximum  diversion  it  would 
cause  other  carriers  by  its  authorization  to  serve  Denver 
could  not  exceed  $1,800,000  based  upon  1953  levels.  It 
figures  that  United  could  not  lose  more  than  $1,518,622, 
or  9  percent  of  its  1953  domestic  revenues,  and  Conti¬ 
nental  $181,853,  or  1.6  percent  of  its  revenues. 

TWA  maintains  that  one  factor  contributing  to  the 
minor  extent  of  this  diversion  is  its  substantial  par¬ 
ticipation  in  Denver  traffic.  In  March  and  Septem- 
11290  ber  it  participated  in  more  than  53  percent  of  the 
Denver  passengers  to  and  from  cities  to  which  it 
would  provide  new  one-carrier  service.  TWA  figures  that 
on  an  annual  basis  this  amounted  to  approximately  15,000 
passengers  between  Denver  and  17  points  on  its  system. 
It  feels  that  another  contributing  factor  is  the  substantial 
traffic  development  which  would  flow  from  the  new  one- 
carrier,  first  single-plane,  first  competitive  and  new  coach 
service  it  proposed  for  Denver.  It  maintains  that  its 
claims  in  this  regard  are  conservative,  which  tend  to 
overstate  the  amount  of  diversion  involved,  pointing  out 
that  it  has  estimated  that  the  total  Denver  traffic  on  the 
segments  to  be  benefited  by  its  proposal  will  be  increased 
only  16  percent  by  these  factors.  A  50-percent  increase 
was  used  for  new  single-plane  service,  although  two  of 
the  segments  involved  would  receive  single-plane  coach 
service  for  the  first  time.  A  35-percent  increase  was  used 
for  new  one-carrier  service  under  the  same  circumstances. 
Finally,  TWA  developed  its  diversion  figure  by  applying 
a  13-percent  average  traffic  development  factor  in  compe¬ 
titive  markets.  It  feels  that  had  it  employed  a  specific 
development  factor  in  each  competitive  market  it  would 
have  been  higher  in  view  of  certain  deficiencies  in  service. 

TWA  projected  the  existing  carrier’s  traffic  only  to  1953 
and  treated  normal  increases  between  1953  and  1954  as 
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not  susceptible  to  diversion.  It  believes  that  this  approach 
is  justified  because  it  presented  its  estimates  on  the  as¬ 
sumption  that  its  proposed  service  was  in  operation 
throughout  1954,  and  that  diversion  becomes  significant 
only  if  it  interferes  with  a  carrier’s  ability  to  provide 
service.  Since  both  Continental  and  United  operated  with 
favorable  results  in  1953,  and  since  the  traffic  which  could 
be  diverted  by  TWA  would  not  materially  alter  those 
results,  TWA  feels  that  the  threat  of  diversion  is  non¬ 
existent,  and  traffic  increases  since  1953  make  that  fact 
more  certain.  j 

i 

American’s  application,  Docket  No.  5966 — American’s 
proposal  has  three  distinct  aspects:  removal  of  the  cur¬ 
rent  restriction  against  its  San  Francisco  operations  to  j 
permit  it  to  schedule  (a)  nonstop  and  other  direct  serv-  | 
ices  between  San  Francisco  and  points  on  routes  Nos.  7  I 
and  25,  such  as  Chicago,  New  York,  Detroit,  Boston,  and  ! 
Washington;  (b)  nonstops  between  Los  Angeles  and  j 
points  on  routes  Nos.  7  and  25  such  as  Detroit,  Buffalo  I 
and  Cincinnati,  doing  away  with  the  present  compulsory  i 
stop  at  Chicago  or  Dallas/Fort  Worth;  and  (c)  to  give  I 
American  entry  into  Denver  and  thereby  linking  that  city  j 
v  with  numerous  points  on  its  system.  American’s  proposal  ! 

„  involves  the  extension  of  its  routes  Nos.  7  and  25  from  i 

_  j  * 

Chicago  to  Denver  and  beyond  Denver  to  San  Francisco,  j 

'  j 

on  the  one  hand,  and  Los  Angeles  on  the  other.  j 

Briefly,  American’s  case  is  directed  to  showing:  (1)  that 
San  Francisco  is  entitled  to  receive  service  from  three  ! 
unrestricted  transcontinental  carriers,  the  same  as  other  j 
major  East  and  West  Coast  traffic  centers;  and  (2)  that  j 
its  restricted  service  has  resulted  in  serious  deficiencies 
in  that  area’s  air  service,  i.e.,  underdevelopment  of  traffic,  j 
<  high  load  factors,  lag  in  the  introduction  of  transconti-  j 
nental  coach  and  nonstop  schedules,  and  absence  of  fully  j 
effective  competition  in  key  markets.  Secondly,  its  j 
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Detroit-Los  Angeles  proposal  seeks  to  improve  an  exist¬ 
ing  service  in  a  market  where  it  is  the  pioneer  carrier, 
provides  most  of  the  service  and  carries  the  bulk 
11291  of  the  traffic  where  improved  service  is  needed  and 
the  other  carriers  have  no  interest. 

As  to  Denver,  American  does  not  suggest  that  United’s 
exclusive  service  automatically  requires  certification  of 
an  additional  carrier.  It  believes  that  its  proposal  would 
fill  large  gaps  in  the  city’s  existing  service  in  view  of  the 
high  load  factors,  underdevelopment  of  traffic,  and  the 
sparse  and  inferior  pattern  of  coach  service — all  in  the 
face  of  Denver’s  isolation  and  the  size  of  its  primary 
markets. 


San  Francisco  restriction — It  is  American’s  position 
that  despite  the  size,  importance  and  continuing  growth 
of  the  San  Francisco  metropolitan  area  and  its  high  rank 
as  a  traffic-generating  center,  its  pattern  of  transconti¬ 
nental  air  routings  is  inferior  to  that  enjoyed  by  the  other 
major  East  and  West  Coast  cities.  It  points  out  that  San 
Francisco  is  served  by  two  unrestricted  transcontinental 
carriers — TWA  and  United — whereas  Boston,  New  York, 
Washington  and  Los  Angeles  each  receives  unrestricted 
transcontinental  service  from  three  carriers.  It  argues 
that  San  Francisco  is  entitled  to  similar  service,  particu¬ 
larly  since  the  San  Francisco-New  York  passenger  mar¬ 
ket  is  the  third  largest  in  the  country  and  there  are 
numerous  others  with  far  less  traffic  having  three  unre¬ 
stricted  carriers.  In  support  of  its  proposal  American, 
among  other  things,  submitted  the  following:  Removal  of 
the  restriction  would  provide  improved  service  between 
San  Francisco  and  42  other  cities,  including  New  York, 
Chicago,  Washington,  Detroit  and  Boston.  In  terms  of 
1952  traffic,  an  estimated  total  of  359,418  San  Francisco 
passengers  would  have  benefited  by  American’s  improved 
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American  would  not  only  link  San  Francisco  directly 
for  the  first  time  with  a  number  of  important  cities  on 
its  system,  such  as  Buffalo,  Rochester,  Syracuse,  Toronto, 
Charleston,  and  Wilmington,  but  also  it  would  thereby 
connect  San  Francisco  with  four  of  that  city’s  six  leading  j 
traffic  markets  which  presently  do  not  have  direct  one- 
carrier  service.  In  1952  the  three  up-state  New  York  | 
cities  and  Toronto  exchanged  9,372  passengers  and  j 
22,404,360  passenger-miles  with  San  Francisco. 

At  the  present  time  travelers  flying  between  San  Fran-  j 
cisco  and  Buffalo,  Rochester,  and  Syracuse  must  travel 
by  two-carrier  connection  at  Chicago.  American  cannot  now  i 

offer  one-plane  service  in  these  markets  because  its  two- 
stop  routing  via  St.  Louis  and  Tulsa  imposed  by  the  San 
Francisco  restriction  would  be  too  circuitous. 

By  reason  of  Buffalo’s  size  and  continuing  growth  one- 
plane  service  between  that  city  and  San  Francisco  would 
be  particularly  desirable.  Buffalo  now  has  a  metropolitan  ! 
population  of  well  over  1,000,000.  An  important  commer-  I 
cial  center,  it  is  also  the  sixth  largest  steel  center  in  the  j 
country  and  has  plants  owned  by  nine  of  the  nation’s  | 
twelve  largest  manufacturing  concerns,  excluding  oil  com-  j 
panies.  j 

i 

American  presently  serves  both  Buffalo  and  San  Fran-  i 
cisco,  participating  in  the  carriage  of  all  the  passengers 
and  37.4  percent  of  the  passenger-miles  between  these 
points  in  September  1952.  Moreover,  it  now  serves  Buf-  i 
falo  and  Los  Angeles  with  three  daily  flights,  including  I 
a  one-stop  coach  round  trip.  American’s  initial  proposal  ! 

calls  for  one  daily  coach  round  trip  between  Buf-  ! 
11292  falo  and  San  Francisco  with  stops  at  Detroit  and 
Denver. 

f 

Removal  of  American’s  San  Francisco  restriction  would  ! 
provide  competition  for  the  first  time  in  many  major  San  j 
Francisco-East  markets.  Four  cities  on  American’s  routes  ! 
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No.  7  and  25  are  connected  with  San  Francisco  by  TWA: 
Albany,  Cincinnati,  Indianapolis,  and  Scranton.  Between 
Hartford/Springfield  and  San  Francisco  United  provides 
one-carrier  service.  The  grant  of  American’s  application 
would  provide  these  markets,  which  accounted  for  13,866 
passengers  and  30,382,080  passenger-miles  in  1952,  with 
their  first  certificated  competition.  Each  of  these  cities 
now  receives  Los  Angeles  service  from  two  transconti¬ 
nental  carriers. 

American  feels  that  its  proposal  holds  particular  prom¬ 
ise  for  Cincinnati-San  Francisco  passengers.  Its  proposed 
schedules  of  two  daily  round  trips  in  DC-6  aircraft,  one 
coach  and  one  standard,  would  constitute  the  first  one- 
plane  service  offered  between  these  cities.  Cincinnati- 
Los  Angeles  travelers  now  receive  three  daily  flights,  two 
of  which  are  American  one-stops.  American  points  out 
that  TWA,  although  authorized  to  provide  Cincinnati- 

San  Francisco  service,  has  never  done  so,  and  as  a  result 
90.3  percent  of  approximately  4,300  persons  who  flew  be¬ 
tween  San  Francisco  and  Cincinnati  in  1952  traveled  by 
two-carrier  connection,  primarily  via  Chicago. 

Elimination  of  the  restriction  would  also  provide  com¬ 
petition  for  the  first  time  between  San  Francisco  and  all 
the  other  cities  on  American’s  routes  No.  7  and  25  served 
by  both  TWA  and  United.  American  submitted  data  indi¬ 
cating  that  in  not  one  of  these  markets  does  TWA’s 
traffic  amount  to  as  much  as  two-thirds  of  the  traffic  car¬ 
ried  by  United,  and  that  in  two  of  the  markets — Boston 
and  Detroit  to  San  Francisco — TWA’s  presence  is  barely 
discernible. 

American  points  out  that  although  authorized  to  pro¬ 
vide  one-plane  service  between  Boston  and  Detroit  and 
San  Francisco,  TWA  has  never  offered  such  schedules 
and  does  not  do  so  today.  American  would  provide  these 
markets  their  first  competitive  service.  American  feels 
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that  the  situation  is  particularly  acute  between  Detroit 
and  San  Francisco  where  at  the  time  of  the  hearing 
United  offered  only  one  through  flight  a  day,  a  multi¬ 
stop  flight  with  DC-4  equipment.  In  September  1952,  39.2 
percent  of  the  Detroit-San  Francisco  passengers  traveled 
on-line  in  contrast  to  68.9  percent  of  Detroit-Los  Angeles 
passengers.  Moreover,  American  feels  that  there  is  a  big 
difference  in  both  the  quantity  and  quality  of  Detroit’s  air 
service  to  the  two  California  cities  even  today.  Between 
Detroit  and  Los  Angeles  there  are  nine  daily  flights,  five 
of  which  are  American  schedules.  Between  Detroit  and 
San  Francisco  there  are  two  daily  round  trips,  one  of 
which  is  a  DC-4  multi-stop  operated  since  1952.  Ameri¬ 
can  has  offered  a  DC-7  one-stop  between  Detroit  and  Los 
Angeles  for  a  number  of  months.  Detroit-San  Francisco 
coach  service  is  on  DC-4  equipment;  American’s  Detroit- 
Los  Angeles  coach  flight  is  on  DC-6  aircraft.  American 
contends  that  this  is  an  inadequate  pattern  of  service  for 
two  cities  of  the  size  and  importance  of  Detroit  and  San 
Francisco. 

American  seeks  to  improve  the  Detroit-San  Francisco 
service  by  proposing  a  daily  DC-6  coach  round  trip,  stop¬ 
ping  at  Denver,  if  its  Denver  application  is  granted; 
11293  otherwise  it  would  be  routed  via  Chicago.  Ameri¬ 
can  believes  that  this  schedule  has  the  added  advan¬ 
tage  of  overflying  the  Chicago  bottleneck,  to  say  nothing 
of  avoiding  a  change  of  planes  at  Chicago. 

American  contends  that  present  Boston-San  Francisco 
service  also  leaves  much  to  be  desired  since  offers 

no  through  flights.  It  feels  that  the  inadequacy  of  United’s 
service  may  be  sef  vin  the  fact  that  only  29.5  percent  of 
the  September  1952  passengers  between  these  points  trav- 
led  on-line  compared  with  62.5  percent  of  the  Boston- 
Los  Angeles  travelers.  It  argues  that  since  most  of  the 
Boston-Los  Angeles  traffic  moves  via  Chicago,  this  dis¬ 
parity  in  the  on-line  traffic  movements  cannot  be  attibuted 
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to  TWA’s  and  United’s  inability  to  fly  between  Boston 
and  New  York.  American  asserts  that  it  would  take  up 
the  slack  in  this  market  with  DC-6  service  initially. 

American  proposes  significant  services  in  other  San 
Francisco  markets.  Between  San  Francisco  and  Chicago, 
it  plans  three  DC-6  coach  flights.  In  initial  New  York- 
San  Francisco  service  it  proposes  three  daily  round  trips, 
of  which  two  would  be  DC-7  flights,  the  other  a  DC-6 
coach  flight.  Although  the  schedules  would  initially  stop 
at  Chicago,  American  would  expect  to  provide  nonstop 
service. 

Between  Washington  and  San  Francisco  American’s 
principal  contribution  would  be  a  direct,  daily  DC-6  coach 
round  trip.  Its  proposed  schedules  call  for  daily  coach 
service  between  Detroit  and  Oakland  and  between  Boston 
and  Oakland,  DC-7  service  to  and  from  New  York  and 
Chicago,  a  DC-6  coach  flight  to  and  from  New  York,  Cin¬ 
cinnati  and  Washington,  and  a  Chicago-Oakland  coach 
nonstop. 

American  did  not  submit  estimates  of  diversion,  con¬ 
tending  that  removal  of  its  San  Francisco  restriction 
would  not  cause  material  injury  to  TWA  or  United  since 
it  is  already  a  substantial  participant  in  San  Francisco- 
East  traffic.  It  takes  the  position  that  in  view  of  the 
underdeveloped  nature  of  major  San  Francisco  markets 
its  certification  as  an  additional  carrier  would  generate 
new  traffic,  and  that  this  is  particularly  true  not  only  of 
such  markets  as  Buffalo-San  Francisco,  where  the  absence 
of  one-carrier  service  has  depressed  air  travel  between 
the  two  cities,  but  also  of  the  key  San  Francisco  markets 
where  American  would  be  providing  noncompetitive 
service. 

Historically,  American  has  always  carried  a  substantial 
volume  of  San  Francisco  traffic.  In  September  1940  it 
participated  in  the  carriage  of  30.1  percent  of  the  passen- 
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gers  and  18.3  percent  of  the  passenger-miles  between  San 
Francisco  and  points  on  routes  7  and  25.  By  September 
1952  American’s  share  of  the  passengers  had  fallen  322 
percent  and  its  share  of  the  passenger-miles  29.5  percent 
During  this  same  12-year  period  TWA’s  participation  in¬ 
creased  36  percent  while  United’s  share  declined  slightly. 

It  is  American’s  position  that  its  participation  in  traffic 
between  San  Francisco  and  points  on  routes  7  and  25  has 
been  substantially  reduced  by  factors  over  which  it  has 
had  no  control,  primarily  by  route  awards  to  its  competi¬ 
tors.  American  submitted  data  showing  that  in  September 
1952  there  was  a  total  of  31,158  passengers  between  San 
Francisco  and  routes  No.  7  and  25  points,  of  which  it 
carried  6,368,  or  20.4  percent.  American  estimates 
11294  that,  on  an  annual  basis,  removal  of  the  restriction 
would  have  benefited  some  75,000  passengers  who 
in  1952  flew  on  American  in  preference  to  either  TWA 
or  United. 

It  is  American’s  position  that  the  San  Francisco  re¬ 
striction  places  it  at  a  serious  competitive  disadvantage 
in  major  San  Francisco-East  markets.  It  maintain  that 
this  restriction  has  a  double-barreled  effect  upon  its 
operations:  (1)  it  prevents  American  from  offering  non¬ 
stop  flights  between  San  Francisco  and  the  important 
midwestem  and  eastern  cities — Chicago,  Detroit,  Wash¬ 
ington,  New  York,  and  Boston — and  from  offering  direct 
San  Francisco  one-stop  service  via  Chicago;  and  (2)  it 
compels  American’s  San  Francisco  flights  to  follow  a  cir¬ 
cuitous  routing  through  Oklahoma,  Texas,  or  Arizona. 
It  asserts  that  because  of  the  restriction  American  is  able 
to  schedule  only  six  round  trips  into  and  out  of  San 
Francisco,  of  which  three  are  interchange  flights  to  and 
from  the  Southeast.  As  a  result,  daily  seats  scheduled  by 
American  from  San  Francisco  comprise  only  8.2  percent 
of  the  total  number  offered  by  United,  TWA  and  Ameri¬ 
can. 
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The  restriction  is  most  severe  in  the  Chicago-San  Fran¬ 
cisco  and  Detroit-San  Francisco  markets.  In  the  former 
American’s  best  ronting  via  Tnlsa  or  Dallas  would  be 
10.5  percent  more  circuitous  than  a  direct  Chicago-San 
Francisco  flight.  According  to  American,  this  circuity, 
combined  with  the  nonstop  routing  used  by  both  TWA 
and  United,  makes  it  wholly  impracticable  for  it  to  sched¬ 
ule  one-plane  service. 

In  the  Detroit-San  Francisco  market  American’s  best 
theoretical  service  would  be  a  roundabout  flight  with  stops 
at  both  Chicago  and  Tulsa,  in  contrast  to  United’s  non¬ 
stop  and  TWA’s  direct  one-stop  routings.  American  car¬ 
ried  8.6  percent  of  this  market  in  September  1952  in 
terms  of  passenger-miles.  American’s  share  was  accounted 
for  primarily  by  passengers  moving  between  Detroit  and 
Chicago  for  connection  with  TWA  and  United.  It  states 
that  its  participation  in  this  traffic  amounted  to  45  per¬ 
cent  of  the  passengers  in  September  1952. 

In  other  markets  the  circuity,  although  less,  still  con¬ 
stitutes  a  handicap.-  For  example,  a  New  York-Tulsa- 
San  Francisco  routing  is  only  4.5  perecent  longer  than  a 
nonstop  or  a  one-stop  via  Chicago.  However,  American 
maintains  that  it  is  hurt  in  a  number  of  ways  because  it 
receives  4.4  percent  less  per  passenger-mile  for  its  New 
York-Tulsa-San  Francisco  flights  than  TWA  and  United 
but  it  must  also  spend  4.5  percent  more  per  passenger- 
mile,  amounting  to  $100,000  a  year  in  direct  flight  ex¬ 
penses  alone  for  one  daily  round  trip. 

Competitively,  the  required  stop  plus  the  circuitous 
routing  means  that  given  equivalent  equipment  TWA  and 
United  can  always  outfly  American.  Today’s  American 
DC-7  New  York-Tulsa-San  Francisco  service  is  approxi¬ 
mately  one  hour  and  20  minutes  slower  than  the  east- 
bound  nonstops  of  TWA  and  United  and  15  minutes 
slower  than  United’s  westbound  New  York- Chicago-San 
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Francisco  service.  American  feels  that  the  westbound  dif¬ 
ferential  will  :be  increased  substantially  when  United  or 
TWA  initiates  nonstop  service  in  this  direction  as 
well 

11295  Finally,  American  maintains  that  neither  Tulsa 
nor  Dallas  can  compare  with  Chicago  as  an  inter¬ 
mediate  support  point  for  transcontinental  flights,  point¬ 
ing  out  that  Chicago  provides  58  times  as  much  traffic 
support  for  a  New  York-San  Francisco  service  as  does 
Tulsa.  The  disparity  between  Chicago  and  Dallas  is 
somewhat  less,  but  a  Dallas  routing  is  more  circuitous 
than  a  Tulsa  routing. 

American  believes  that  Chicago’s  strength  as  an  inter¬ 
mediate  point  in  transcontinental  flights  is  illustrated  by 
the  Los  Angeles-East  Coast  service  pattern.  While  no 
carrier  is  restricted  in  this  market,  of  the  30  daily  New 
York-Los  Angeles  flights  in  May  1954,  making  one  stop 
en  route,  only  seven  did  not  stop  at  Chicago. 
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Despite  the  disabilities  under  which  American  operates 
in  the  San  Francisco-New  York  market,  it  competes  for  j 
and  secures  a  sizeable  portion  of  the  traffic.  In  Septem-  ! 
ber  1952,  prior  to  the  initiation  of  DC-7  service,  it  ac¬ 
counted  for  10.4  percent  of  the  passenger-miles  and  13.4 
percent  of  the  passengers  carried  between  the  two  cities.  j 
It  was  not  in  a  position  to  penetrate  this  market  until  it 
acquired  DC-7  equipment  and  scheduled  daily  New  York- 
Tulsa-San  Francisco  service  which  reduced  flight  time 
one  hour  and  25  minutes  on  the  fastest  westbound,  and 
one  hour  and  five  minutes  on  the  fastest  service  in  the 
most  advanced  equipment,  and  by  aggressively  promoting  j 
it,  American  was  able  to  achieve  for  the  first  time  rela¬ 
tively  widespread  public  acceptance  in  San  Francisco,  I 
and  as  a  result,  within  six  weeks  after  inauguration  of  j 
its  DC-7  service  in  January  1954,  it  carried  more  stand¬ 
ard-fare  traffic  between  San  Francisco  and  New  York 
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than  either  United  or  TWA.* 

This  advantage  was  lost  not:  only  when  United  intro¬ 
duced  DC-7  service  to  San  Francisco  in  June  1954,  and 
was  again  able  to  advertise  the  fastest  service  both  on 
its  eastbound  nonstop  and  its  westbound  one-stops  via 
Chicago  or  Denver,  but  also  when  TWA  followed  shortly 
thereafter  with  its  Super-Constellation  flights.  American 
hopes  to  retain  some  of  the  traffic  which  its  DC-7  promotion 
attracted  by  offering  two  daily  DC-7  one-stop  round  trips 
and  one  daily  DC-6  coach  round  trip.  Without  an  advantage 
in  equipment,  it  does  not  expect  to  compete  in  this  market 
with  either  TWA  or  United  on  any  basis  approaching 
equality.  It  feels  that  its  competitive  handicap  will  even¬ 
tually  increase  because  as  the  trend  to  nonstop  trans¬ 
continental  flights  becomes  more  pronounced  its  circuitous 
one-stop,  DC-7  schedules  via  Tulsa  and  Dallas  will  lose 
much  of  their  appeal.  It  asserts  that  without  nonstop 
authority,  to  say  nothing  of  the  supporting  traffic  which 
only  a  Chicago  routing  can  provide,  it  stands  in  real 
danger  of  being  eliminated  from  the  New  York-San  Fran¬ 
cisco  market. 

Between  Boston  and  San  Francisco,  where  its  best 
routing  is  7.8  percent  more  circuitous  than  United’s  or 
TWA’s  nonstop  or  Chicago  routings,  American  has  been 
able  to  compete  more  successfully.  In  September  1952, 
for  example,  it  carried  63.3  percent  of  the  passengers 
and  22.2  percent  of  the  on-line  and  15.2  percent  of  the 
total  passenger-miles  in  this  market. 

11296  American  argues  that  removal  of  its  San  Fran¬ 
cisco  restriction  would  not  give  it  domination  of  the 


*  The  Forms  2787  show  that  in  March  1954  American  carried 
1,231  standard-fare  San  Francisco-New  York  passengers.  United 
carried  1,014,  and  TWA  319.  However,  American's  total  March 
1954  traffic  in  this  market  was  less  than  that  of  each  of  the  others. 
American's  total  was  1,519,  United's  1,785,  and  TWA's  1,746. 
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transcontinental  ronte  structure  but,  on  the  contrary, 
wonld  only  equalize  the  transcontinental  opportunities 
of  the  three  carriers. 

At  the  principal  East  Coast  air  traffic  centers  of  Bos¬ 
ton,  New  York/Newark  and  Washington/Baltimore  Amer¬ 
ican,  TWA  and  United  each  has  unrestricted  operating 
authority  to  Los  Angeles.  American  points  out  that  on 
the  West  Coast  the  competitive  situation  is  far  different,  j 
United  serving  both  Portland  and  Seattle  on  transconti-  j 
nental  routes  whereas  the  others  do  not,  and  United  and  j 
TWA  having  unrestricted  transcontinental  routes  into  j 
both  Los  Angeles  and  San  Francisco  whereas  American 
has  unrestricted  transcontinental  authority  r4nly  at  Los  i 
Angeles. 

American  believes  that  the  fact  that  it  has  carried  about 
one-third  of  the  California  transcontinental  traffic  in  the 
past  does  not  reflect  equal  opportunity  in  this  market,  j 
The  September  1952  passenger-miles  exchanged  between  j 
San  Francisco,  Los  Angeles  and  San  Diego  on  the  one 
hand,  and  Boston,  New  York,  Philadelphia  and  Washing-  j 
ton  on  the  other  are  as  follows : 

American  TWA  United 

Between 

Boston,  New  York, 

Philadelphia,  Passenger-  Per-  Passenger-  Per-  Passenger  Per-  j 


Washington  and  miles 

cent 

miles 

cent 

miles 

cent 

San  Francisco/ 

Oakland  3,821,797 

16 

7,785,229 

32 

12,621,828 

52 

Los  Angeles 

13,909,482 

16 

10,788,184 

36 

5,254,307 

18 

San  Diego 

560,292 

36 

532,825 

34 

456,861 

30 

Totals 

18,291,571 

32.8  19,106,238 

34.3  18,332,996 

32.9 

1 

These  figures  establish  that  American  carried  one-third 
of  the  California-East  traffic  primarily  because  of  its 
showing  at  Los  Angeles.  Between  Los  Angeles  and  the 
four  major  East  Coast  cities,  American  carried  almost! 
as  much  as  United  and  TWA  combined,  even  though  each 
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of  the  three  carriers  had  unrestricted  transcontinental 
authority  at  Los  Angeles.  In  fact,  United  carried  only 
a  slightly  higher  percentage  of  transcontinental  passen¬ 
ger-miles  at  Los  Angeles  where  it  was  unrestricted  than 
American  did  at  San  Francisco  where  American  was  re¬ 
stricted. 

American  feels  that  there  is  nothing  permanent  about 
this  situation,  and  that  its  share  of  California-east  traffic 
will  decline  as  soon  as  TWA  and  United  improve  their 
services.  It  points  out,  for  example,  that  in  March  1954 
TWA  and  United  increased  theii  share  of  the  Chicago- 
Los  Angeles  traffic  substantially.  It  expects  that  the  same 
thing  will  happen  in  the  New  York-Los  Angeles  markets 
as  these  carriers  begin  to  match  American’s  DC-7  non¬ 
stop  flights;  and,  similarly,  as  they  add  more  San  Fran¬ 
cisco  transcontinental  nonstops  and  otherwise  improve 
their  service  to  points  in  the  east  American  will  cany- 
less  of  the  San  Francisco  traffic. 

It  is  American’s  position  that  just  as  its  entry  into 
San  Francisco  in  1947 7  was  necessary  to  preserve  its 
competitive  position  in  historic  share  of  traffic  to 
11297  the  east,  removal  of  the  restriction  is  required 
today  to  enable  it  to  continue  to  compete  for  this 
business.  It  argues  that,  in  addition,  a  number  of  sig¬ 
nificant  changes  have  taken  place  since  the  restriction 
was  imposed,  as  follows:  It  is  now  clear,  as  it  was  not 
then,  that  the  population  and  economic  growth  of  San 
Francisco  prior  to  1947  was  no  war-time  phenomenon, 
but  that  the  area’s  expansion  has  proceeded  at  a  rapid 
rate,  and  all  signs  point  to  continued  growth;  that  1952 
San  Francisco-east  traffic  is  150  percent  greater  than  was 
that  of  Los  Angeles  in  1947  when  unrestricted  three- 
carrier  transcontinental  service  was  authorized  between 
that  city  and  the  east;  and  that  in  1947  transcontinental 


7  West  Coast  Case,  8  CA.B.  14  (1947). 
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nonstops  were  not  feasible  in  the  aircraft  then  available. 

Detroit — Under  its  proposal  American  conld  improve  | 
its  service  between  Los  Angeles  and  certain  cities  on 
rontes  7  and  25  such  as  Detroit,  Buffalo,  Rochester, 
Syracuse,  Cincinnati  and  Indianapolis.  It  can  now  fly  | 
nonstop  between  Los  Angeles  and  the  principal  route  4  j 
cities  of  Boston,  Chicago,  New  York,  Washington,  St 
Louis,  and  Cleveland  so  that  its  application  would  in  no 
way  affect  its  existing  service  between  Los  Angeles  and 
those  points.  However,  because  Los  Angeles  is  presently  j 
only  on  route  No.  4  American  flights  between  that  city 
and  points  which  are  solely  on  route  7,  such  as  Detroit 
and  Buffalo,  must  stop  at  the  junction  point,  Chicago,  - 1 
and,  by  reason  of  a  restriction,  passengers  traveling  by  ! 
American  between  Los  Angeles  and  Cincinnati,  which  is 
on  -both  routes  4  and  25,  must  stop  at  Dallas/Fort  Worth.  ] 
Between  Los  Angeles  and  Indianapolis,  which  is  on  route 
25  only,  passengers  must  go  via  Chicago  or  via  Cincinnati 
and  Dallas/Fort  Worth.  The  extension  of  American’s 
routes  7  and  25  beyond  Chicago  to  Los  Angeles  would  j 
do  away  with  its  required  stop  at  Chicago  or  Dallas/Fort  i 
Worth,  thereby  permitting  it  to  conduct  nonstop  opera¬ 
tions  between  Los  Angeles  and  Detroit  and  Cincinnati  as  | 
well  as  between  Los  Angeles  and  all  other  cities  which  j 
are  solely  on  routes  7  and  25. 

; 

American  takes  the  position  that  the  principal  gap  in 
Detroit-Los  Angeles  service  is  in  the  absence  of  a  non-  : 
stop  flight,  and  that  it  should  be  permitted  to  provide  it.  ! 
It  states  that  it  is  not  only  the  pioneer  Detroit  .carrier,  j 
but  also  that  it  has  carried  the  bulk  of  Detroit-Los  An-  j 
geles  traffic  and  does  so  today  despite  the  fact  that  TWA  j 
and  United  were  certificated  in  this  market  ten  years  j 
ago.  In  September  1946  it  participated  in  the  carriage  of 
42.9  percent  of  the  total  passengers  and  generated  37.4  j 
percent  of  the  total  passenger-miles.  By  September  1952  \ 
these  percentages  had  risen  to  64.9  percent  and  54.9  per-  i 
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cent,  respectively.  Today,  American  provides  the  most 
Detroit-Los  Angeles  service,  offering  five  daily  flights  to 
United’s  four  and  TWA’s  none.8 

Although  the  nonstop  service  which  it  seeks  to  initiate 
immediately  would  constitute  a  distinct  addition  to  De¬ 
troit-Los  Angeles  service,  American  maintains  that  it 
should  not  be  supposed  that  existing  schedules  are  inade¬ 
quate.  It  feels  that  the  nine  daily  through  flights  in  both 
directions,  of  which  five  are  American  schedules, 
11298  present  a  fairly  complete  pattern  of  service.  De¬ 
troit  witnesses  testified  to  the  generally  satisfactory 
nature  of  the  Los  Angeles  service,  reserving  their  prin¬ 
cipal  objections  to  the  necessity  of  stopping  at  Chicago. 

Los  Angeles  and  Detroit  are  the  third  and  fifth  larg¬ 
est  cities  in  the  nation.  Their  strong  community  of  inter¬ 
est  seems  clear  by  the  fact  that  they  exchanged  approxi¬ 
mately  33,000  passengers  and  65,000,000  passenger-miles 
in  1952.  Many  of  the  Detroit-Los  Angeles  passengers  are 
business  executives  to  whom  time  is  of  the  essence,  and 
American  believes  that  a  DC-7  nonstop  service,  with  a 
time  saving  of  approximately  3  hours  on  a  round  trip, 
would  be  particularly  attractive. 

United  is  the  only  carrier  now  authorized  to  fly  non¬ 
stop  between  Detroit  and  Los  Angeles,  and  its  future 
schedule  pattern  indicates  no  such  service.  American 
maintains  that  this  is  not  a  case  of  its  seeking  to  dupli¬ 
cate  United  since  it  is  now  the  primary  carrier  between 
Detroit  and  Los  Angeles  and  was  for  a  long  time  prior 
to  United’s  1944  entry  into  that  market.  According  to 
American,  the  duplication,  or  triplication,  in  this  market 
occurred  as  a  result  of  the  Board’s  action  in  putting  TWA 
and  United  on  top  of  American  at  Detroit,  and  United  was 


•Two  of  United’s  four  Detroit-Los  Angeles  flights  were  not 
operated  prior  to  November  1,  1954. 
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authorized  to  enter  Detroit  not  to  provide  Detroit-Los 
Angeles  service,  but  to  provide  service  between  Detroit 
and  points  on  route  1  such  as  San  Francisco,  Salt  Lake 
City,  and  Denver.® 

American  asserts  that  TWA  has  no  standing  to  ob¬ 
ject  to  its  Detroit-Los  Angeles  proposal.  It  argues  that 
TWA  secured  entry  into  Detroit  on  top  of  American  in 
1940,  not  from  any  finding  by  the  Board  of  a  public  j 
need  for  Detroit-West  Coast  service  by  TWA,  but  solely  j 
because  of  the  purchase  by  that  carrier  of  Marquette’s  j 
north-south  route.9 10  American  believes  it  significant  that 
TWA  has  not  attempted  to  make  use  of  the  authority 
which  it  has  in  the  Detroit-Los  Angeles  market,  never 
having  offered  any  one-plane  service. 

In  sum,  American’s  Detroit-Los  Angeles  proposal  seeks 
to  improve  an  existing  service  in  a  market  where  it 
asserts  that  it  is  the  pioneer  carrier,  provides  most  of  ! 
the  service  and  carries  the  bulk  of  the  traffic,  where  the 
improved  service  is  needed  and  where  the  other  carriers 
have  displayed  lack  of  interest. 

American  feels  that  its  Buffalo-Los  Angeles  service  is 
now  adequate.  There  are  three  through  flights,  includ¬ 
ing  a  coach  one-stop  round  trip,  as  well  as  22  daily  flights  ! 
between  Buffalo  and  Chicago  to  connect  with  35  Chicago-  ! 
Los  Angeles  daily  nonstops.  American  contends  that 
since  it  now  carries  virtually  all  of  the  Buffalo-Los 
Angeles  traffic  and  provides  good  service  between  these 
two  cities,  it  should  be  allowed  to  offer  nonstop  service 
just  as  soon  as  the  volume  of  traffic  warrants.  Rochester  j 
and  Syracuse  travelers  would  benefit  from  a  Buf-  j 
11299  alo-Los  Angeles  nonstop,  quite  apart  from  the  pos¬ 
sibility  that  ultimately  nonstop  flights  between  these  I 


9  Chicago-Milwaukee-New  York  Case,  6  CA.B.  217,  241  (1944). 

. 

10  Acquisition  of  Marquette  Case,  2  C.A.B.  1,  409  (1940). 
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cities  and  Los  Angeles,  as  well  as  between  Indianapolis, 
Cincinnati,  and  Los  Angeles,  might  also  be  feasible.  All 
told,  American’s  application  would  make  possible  the 
improvement  of  service  between  Los  Angeles  and  13 
cities  on  routes  7  and  25  on  either  direct  or  Detroit 
routings. 

Off-route  restriction — In  the  event  that  its  application 
is  granted  American  contends  that  routes  7  and  25  should 
be  extended  to  San  Francisco  and/or  Los  Angeles  with¬ 
out  imposition  of  the  off-route  restriction.11  Under  the 
restriction  American’s  nonstop  DC-6  flights  from  Chicago 
to  Los  Angeles  and  nonstop  DC-7  flights  from  New  York 
to  Los  Angeles  must  be  released  to  an  intermediate  point 
on  American’s  system,  usually  Phoenix,  whenever  pre- 

departure  conditions,  such  as  weather  at  Los  Angeles, 
indicate  insufficient  fuel  to  fly  all  the  way  to  and  land 
at  Los  Angeles. 

It  would  make  for  greater  reliability  of  performance 
if  such  flights  could  be  released  instead  to  an  off-route 
point.  For  example,  if  a  point  closer  to  Los  Angeles 
than  Phoenix  were  available  as  a  release  point,  the  dis¬ 
patcher  would  have  a  considerable  amount  of  additional 
time  to  decide  whether  to  send  the  aircraft  to  Los  Angeles 
or  to  have  it  land  for  refueling.  The  additional  time 
thus  provided  would  undoubtedly  reduce  the  number  of 
times  when  the  plane  would  have  to  make  the  refueling 
landing.  In  addition,  a  routing  via  Phoenix  is  longer, 
takes  more  fuel,  and  is  more  costly  than  the  direct  route. 


!  11  This  restriction,  which  was  first  imposed  on  American’s 
route  4  operations  by  the  Board  in  the  1946  American  Nonstop 
Service  Case,  7  C.A.B.  13,  21,  22  (1946),  and  which  does  not  now 
apply  to  route  7  and  25,  prohibits  operational  stops  at  any  off- 
route  point  unless  required  by  an  "emergency  or  considerations 
of  safety”  arising  during  flight.  See  also  Route  Consolidation 
Case,  8  CA.B.  28,  40  (1947). 
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According  to  American,  the  off-ronte  restriction  matter 
is  not  of  great  importance.  Indeed,  flight  statistics  show 
that  the  restriction  has  little  practical  effect  Dnring  the| 
first  4  months  of  1954,  ont  of  a  total  of  682  nonstop  DC-6 
flights  from  Chicago  to  Los  Angeles  and  DC-7  nonstopsi  - 
from  New  York  to  Los  Angeles,  only  27  nonscheduledj 
stops,  or  4  percent  of  the  total,  were  made  at  Phoenix. 
These  27  stops  were  made  during  bad-weather  months  and| 
hence  reflect  higher-than-normal  figures.  American,  on 
the  other  hand,  points  out  that  in  those  few  instances 
where  it  does  apply,  the  restriction  is  a  nuisance,  a  cir¬ 
cuitous  routing  is  imposed  and  an  unnecessary  stop  may 
be  required. 

The  restriction  was  first  imposed  in  1946,  not  because! 
of  any  industry  experience  but  solely  because  it  appeared ! 
that  off-route  landings  by  a  given  carrier  would  create  a; 
demand  for  the  service  of  that  carrier.  American  be- j- 
lieves  that  the  intervening  years  have  clearly  demon¬ 
strated  that  the  restriction  has  outlived  whatever  useful-  ? 
ness  it  originally  may  have  had.  It  points  out  that  vir-  ! 
tually  every  certificated  trunk-line  carrier  participates  in  \ 
at  least  one  interchange  arrangement,  and  that  there  are  j 
not  merely  frequent  stops  by  interchange  carriers’  equip-  j 
ment  at  off-route  points  but  regular,  daily  scheduled  | 
stops.  f 

11300  Denver — American  believes  that  its  proposal  of¬ 

fers  Denver  the  most  authentic  new  one-carrier 
service.  It  would  link  Denver  for  the  first  time  directly 
with  21  cities,  including  such  large  traffic  centers  as  Buf¬ 
falo,  Cincinnati,  and  Rochester.  These  21  cities  exchanged  j 
9,348  passengers  with  Denver  in  1953.  .  j 

Travelers  between  these  cities  and  Denver  now  move  j 
via  two-carrier  connection,  primarily  at  Chicago,  and  are 
subject  to  missed  connections  and  space  shortages.  Be-  I* 
tween  Cincinnati  and  Denver  American  proposes  two  j 
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daily  nonstop  round  trips,  one  coach  and  one  standard 

fare.  Between  Buffalo  and  Denver  there  would  be  a  daily 
coach  round  trip,  stopping  only  at  Detroit.  American’s 
Denver-Chicago  schedules  would  improve  connecting  serv¬ 
ice  between  Denver  and  Buffalo  as  well  as  all  other  route 
7  cities. 

American  would  provide  first  competitive  service  in 
Denver’s  key  east-west  traffic  markets,  particularly  New 
York,  Washington,  Detroit,  Boston,  Chicago,  San  Fran¬ 
cisco  and  Los  Angeles. 

American’s  proposal  would  give  Denver  additional  ca¬ 
pacity  between  that  city  and  Chicago.  The  three  daily 

round  trips  one  DC-7  standard  and  two  coach,  would  be 
directed  to  eliminating  space  difficulties  inherent  in 
United’s  high  load  factors.  American  is  the  only  appli¬ 
cant  to  propose  through-plane  service  between  Boston  and 
Denver  and  Detroit  and  Denver,  markets  which  generated 
8,028,564  passenger-miles  in  1932. 

Between  New  York  and  Denver  American  would  op¬ 
erate  three  daily  one-stop  round  trips,  two  of  which  would 
be  DC-6  coach  flights  and  the  other  a  DC-7  schedule.  It 
would  offer  nonstop  service  in  this  market  as  soon  as 
it  became  established  in  Denver.  Under  its  proposal  it 
would  provide  two  one-stop  round  trips  between  Wash¬ 
ington  and  Denver,  one  coach  and  one  standard.12  Be¬ 
tween  Denver  and  Los  Angeles,  Denver  and  Chicago,  and 
Denver  and  San  Francisco  it  would  operate  three  non¬ 
stop  round  trips. 

American  is  the  only  applicant  to  offer  Denver  all¬ 
cargo  flights — service  which  it  believes  would  fill  an  in¬ 
dicated  need  for  greater  reliability  in  the  city’s  air  freight 


12  The  Washington-Denver  flights  would  stop  at  Cincinnati, 
thereby  providing  the  first  one-carrier,  one-plane  Cincinnati- 
Denver  service. 
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service.  It  would  provide  Denver  with  its  first  competi¬ 
tive  all-cargo  service  to  San  Francisco,  Chicago,  and  New 
York.  It  would  also  provide  the  first  all-cargo,  one-plane 
schedules  between  Detroit  and  Denver.  Although  much 
cargo  moves  on  combination  equipment,  all-freighter 
equipment  would  provide  back-up  capacity  to  assure  re¬ 
liable  pick-ups  and  deliveries.  It  would  also  provide 
capacity  for  shipments  too  large  or  bulky  to  be  handled 
in  combination  aircraft. 

Operating  results — On  its  over-all  proposal  to  extend 

its  routes  7  and  25  American  estimated  added  revenues 
of  $18,013,661,  added  costs  of  $15,667,084,  and  a  result¬ 
ing  contribution  to  overhead  and  profits  of  $1,625,570  in 
the  initial  year  of  its  operations. 

11301  American’s  standard-fare  traffic  revenue  forecast 
of  $9,782,223  was  based  on  September  1952  traffic. 
No  “normal  growth”  or  “stimulation”  factors  were  ap¬ 
plied.  It  feels  that  because  coach  service  is  still  in  a 
continuing  stage  of  development  it  would  have  been  realis¬ 
tic  to  base  future  coach  traffic  predictions  on  the  historic 
coach  traffic  and  a  comparison  of  existing  and  proposed 
schedules  in  each  market  It  determined  the  proportion 
of  exclusive  coach  to  exclusive  standard-fare  traffic  by 
mileage  groups  on  all  segments  where  there  had  been 
coach  service  for  at  least  a  year.  The  percentages  derived 
were  then  applied  to  the  total  exclusive  standard  fare 
traffic  over  the  San  Francisco  and  Denver  segments,  ac¬ 
cording  to  their  mileage  classifications.  The  resultant 
figure  represented  the  estimated  total  coach  potential. 
American  then  estimated  its  participation  in  that  coach 
potential  on  the  basis  of  certificated  competition,  arriv¬ 
ing  at  an  estimated  $8,231,438  in  total  coach  revenue. 

For  the  over-all  proposal  American’s  ground  and  in¬ 
direct  expenses  amounted  to  40  percent  of  direct  flight 
costs.  Use  of  the  40-percent  figure  produces  added  ground ' 
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and  indirect  costs  of  $2,802,661  and  total  added  operat¬ 
ing  expenses  of  $9,809,313,  or  an  added  cost  per  plane 
mile  of  $1,493.  With  cargo  revenue  per  plane  mile  of 
$.138,  this  would  leave  a  cost  of  $1,355  per  plane  mile  to 
be  met  by  passenger  revenues.  Based  on  American’s 
system  return  of  5.454  cents  per  passenger-mile,  Ameri¬ 
can  figures  that  it  would  need  to  carry  an  average  of 
24.84  passengers  per  plane  mile  to  meet  expenses. 

American  feels  that  its  relatively  low  cost  estimates 
reflect  the  fact  that  its  San  Francisco  application  seeks 
to  improve  an  existing  service.  It  states  that  because 
it  is  already  operating  into  the  San  Francisco  area  it 
would  not  have  to  assume  many  of  the  expenditures  nor¬ 
mally  required  in  route  alterations.  According  to  Amer¬ 
ican,  its  proposal  would  require  no  additional  aircraft,  its 
present  fleet  of  78  DC-6  type  aircraft,  79  Convairs,  and 
25  DC-7’s  being  fully  adequate. 

Cont  mental’s  applications,  Docket  Nos.  3268  and  5977 — 
It  is  Continental’s  position  that  this  is  a  regional  case 
involving  four  major  cities  located  in  the  area  between 
Chicago  and  the  West  Coast,  and  as  a  regional  carrier 
it  will  give  better  service  to  the  points  primarily  con¬ 
cerned  than  a  transcontinental  carrier.  Continental  sub¬ 
mitted  comparison  figures  directed  to  showing  that  in 
the  number  of  local  passengers  to  be  provided  through- 
plane  service  by  route  extension  and  by  interchange  it 
would  give  about  double  the  service  proposed  by  any 
other  carrier  whether  it  be  first  competitive,  first  one- 
plane,  or  additional  competitive. 

Continental  requests  extensions  of  its  route  eastward 
from  Kansas  City  to  Chicago,  westward  from  Denver  to 
San  Francisco  via  Salt  Lake  City  and  Reno,  and  from 
Denver  to  Los  Angeles.  It  advances  twelve  separate 
proposals,  seven  of  which  require  new  route  authority, 
four  others  new  route  authority  plus  an  equipment  in- 
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terchange  with  Capital,  and  one  an  interchange  with  TWA  j 
without  a  new  route  extension. 

The  result  of  Continental’s  over-all  plan  is  shown  in 
proposal  No.  10,  which  includes  all  route  extensions  plus 
an  interchange  with  Capital  to  the  east,  and  No.  j 
11302  11,  which  involves  an  interchange  with  T  WA  to 
the  east  Taken  together,  these  two  proposals  rep-  j 
resent  the  maximum  authority  Continental  seeks  in  this 
proceeding.  The  proposals  will  be  set  forth  in  numeri-  j 
cal  order  to  show  some  of  the  major  advantages  and  the 
financial  results  of  each.  Since  the  same  general  method 
employed  by  Continental  in  forecasting  revenues  and 
expenses  was  used  with  respect  to  each  proposal,  it  will  ! 
be  discussed  with  respect  to  only  one  to  avoid  unneces¬ 
sary  repetition. 

j 

Proposal  No.  1,  Kansas  City-Denver-Los  Angeles — This 
proposal,  as  does  each  of  the  other  eleven,  utilizes  Con¬ 
tinental’s  existing  Kansas  City-Denver  route  as  a  base,  j 
Continental  would  compete  with  United  between  Denver  i 
and  Los  Angeles  and  with  TWA  between  Kansas  City  and 

Los  Angeles.  Two  DC-6-B  round  trips  per  day  are 
planned  between  Kansas  City  and  Los  Angles  with  both 
flights  serving  Denver,  one  trip  first-class  and  one  coach. 
Directed  to  providing  a  regional  service,  schedules  are 
times  to  provide  morning  and  afternoon  or  early  evening 
departures  from  both  terminals  and  the  intermediate  point 
Denver  as  well. 

f 

Continental  expects  its  Los  Angeles  extension  to  benefit  .  ! 
a  total  of  151,691  passengers,  of  which  it  estimates  it  j 
would  carry  78,932  based  on  its  estimated  percentage  of 
future  participation  in  the  markets.  It  would  expect  to 
carry  95  percent  of  the  Denver-Kansas  City  local  market, 

50  percent  of  the  Denver-Los  Angeles  business,  and  33 
percent  of  the  Kansas  City-Los  Angeles  business. 

Continental  estimated  net  additional  non-mail  revenues 


426 


(Tr.  11303) 

at  $3,050,621,  and  total  additional  expenses  amounting  to 
$2,430,361,  resulting  in  its  system  break-even  need  being 
reduced  by  $620,260  from  $778,202  to  $157,942.  After  al¬ 
lowing  for  an  earnings  element  based  on  an  8  percent  re¬ 
turn  on  recognized  investment,1*  and  after  provision  for 
federal  income  taxes,  Continental  figures  that  its  total 
mail  pay  required  (compensatory  and  subsidy)  would  be 
reduced  by  $97,227  and  subsidy  by  $210,862. 

Continental  feels  that  the  major  advantages  of  its  pro¬ 
posal  No.  1  are  that  it  would  correct  important  service 
deficiencies  between  Denver  and  Kansas  City,  on  the  one 
hand,  and  Los  Angeles,  on  the  other,  and,  in  addition, 
provide  four-engine  service  between  Denver  and  Kansas 
City.  Frequency  between  Denver  and  Los  Angeles  would 
be  increased  by  50  percent  and  between  Kansas  City  and 
Los  Angeles  by  40  percent.  Coach  service  would  be  pro¬ 
vided  between  Denver  and  Los  Angeles  and  between  Den¬ 
ver  and  Kansas  City  for  the  first  time. 

Proposal  No.  2,  Kansas  City-Denver  Salt  Lake  City - 
Oaklamd-San  Francisco — Continental  believes  that  this 
proposal  would  do  as  much  to  improve  Denver-San  Fran¬ 
cisco  and  Kansas  City-San  Francisco  service  as  proposal 
No.  1  would  do  for  Denver-Kansas  City-Los  Angeles 
11303  service.  Denver-Kansas  City  service  would  also 
benefit  from  the  addition  of  four-engine  first-class 
service  and  coach  service.  Salt  Lake  City,  for  the  first 
time,  would  receive  one-carrier,  one-plane  service  to  and 
from  Kansas  City,  and  an  improved  service  to  and  from 
San  Francisco.  Two  round-trip  flights  would  be  provided 
between  Kansas  City  and  San  Francisco  with  DC-6-B 
equipment,  one  of  which  would  be  first-class  and  the 
other  coach.  All  flights  would  serve  Denver  and  Salt 


19  In  accordance  with  past  practice  of  the  Board,  Continental  be¬ 
lieves  that  it  is  entitled  to  an  8-percent  return  on  its  recognized 
investment.  Anything  less  than  an  8-percent  return  for  Conti¬ 
nental  would  result  in  further  savings  to  the  Board. 
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Lake  City,  directed  to  providing  a  convenient  regional 
service  to  the  intermediate  points. 

Continental  maintains  that  it  wonld  fill  wide  gaps  in 
the  existing  primary  service  pattern,  pointing  out  that 
the  earliest  convenient  existing  Denver-San  Francisco 
flight  leaves  Denver  at  2:25  pm.  To  correct  this  de¬ 
ficiency,  Continental  would  schedule  a  9:30  a.m.  depar-j 
ture,  filling  a  schedule  gap  of  Sy2  hours.  With  respect  to 
Denver-Salt  Lake  City  it  would  provide  the  only  con¬ 
venient  morning  service.  It  would  also  provide  the  only  I 
mid-day  Salt  Lake  City-San  Francisco  service,  filling  a  I 
gap  of  almost  8  hours.  Between  Kansas  City  and  San 
Francisco  Continental  feels  that  it  would  also  correct  de-  j 
ficiencies  in  TWA  service.  Westbound,  it  would  provide 
the  only  convenient  morning  service,  and  also  fill  a  12- 
hour  time  gap  with  its  early  evening  departure.  East-  j 

bound  from  San  Francisco  to  Kansas  City,  Continental’s  j 
proposed  3:30  p.m.  departure  would  fill  a  time  gap  of 
almost  13  hours. 

f 

According  to  Continental,  its  proposal  No.  2  benefit  a  j 
total  of  182,895  passengers,  of  which  it  estimates  it  will  j 
carry  96,061.  Net  additional  non-mail  operating  reve¬ 
nues  are  forecast  at  $3,259,687  as  against  total  expenses 
of  $2,908,748,  resulting  in  a  reduction  in  break-even  need  ( 
of  more  than  $350,000.  As  in  the  case  of  all  its  pro-  j 
posals,  financial  results  are  for  an  initial  year  (1954). 
Continental  believes  that  it  can  substantially  better  its  ; 
forecast  under  actual  operations  in  future  years. 

Proposal  No.  3,  Denver -Kansas  City-Chicago — Conti¬ 
nental  concedes  that  this  proposal,  by  itself,  is  less  bene-  i 
ficial  than  any  of  the  twelve.  It  maintains,  however,  that 
its  extension  from  Kansas  City  to  Chicago  is  sound  when  j 
combined  with  others — for  example,  to  Los  Angeles  or  [ 
in  conjunction  with  any  of  its  interchange  proposals  with 
Capital.  \ 
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Continental  would  provide  regional  service  with  all 
three  of  its  proposed  Denver-Chicago  round-trip  flights, 
also  serving  Kansas  City.  Two  of  the  flights  would  be 
with  DC-6-B  equipment,  one  of  them  coach  service.  The 
remaining  flight  would  be  operated  with  Convair-340 
aircraft. 

The  major  public  benefits  of  this  proposal  are  increased 
frequency  and  space  for  Denver-Chicago  passengers,  and 
four-engine  equipment  and  coach  service  for  Denver  and 
Kansas  City  passengers.  Secondly,  it  would  correct  de¬ 
ficiencies  in  coach  service  between  Denver  and  Chicago. 
Continental  estimates  that  the  authorization  of  Proposal 
No.  3  would  entail  an  additional  break-even  need  of  $778,- 
202  and  a  total  increase  in  mail  pay  of  $1,377,165. 

Proposal  No.  4,  Chicago-Kcmsas  City-Denver-Los  An¬ 
geles — Continental  believes  that  this  proposal,  a  com¬ 
bination  of  proposals  1  and  3,  is  one  of  the  most 
11304  important  and  beneficial  of  its  entire  case.  Ac¬ 
cording  to  Continental,  not  only  will  it  greatly 
strengthen  Continental  as  an  independent  carrier,  but 
also  it  will  benefit  a  large  segment  of  the  traveling  public 
and  the  Federal  Government.  Continental  estimates  ad¬ 
ditional  non-mail  revenues  of  $6,252,085  and  total  addi¬ 
tional  expenses  of  $4,933,843,  resulting  in  a  profit  of 
$1,318,242  before  any  mail  pay,  compensatory  or  sub¬ 
sidy.  It  figures  its  break-even  need  to  be  reduced  by 
the  same  amount,  thus  drastically  lowering  Continental  Js 
subsidy  requirements. 

Continental  figures  that  this  proposal  would  benefit  over 
570,000  passengers,  of  which  it  estimates  it  would  carry 
141,664  on  its  regional  flights.  This  proposal  is  designed 
to  make  available  first  competitive  service  between  Den¬ 
ver  and  Los  Angeles,  Kansas  City  and  Los  Angeles,  and 
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Denver  and  Chicago.14  Its  proposed  schedules  call  for 
three  DC-6-B  daily  round  trips  between  Los  Angeles  and 
Chicago,  two  of  which  would  be  first-class  and  one  coach. 
All  three  flights  would  serve  Denver  and  two  of  them 
would  also  serve  Kansas  City.  Not  only  are  departure 
and  arrival  times  convenient  and  well  spaced  at  the  ter¬ 
minals,  but  Denver  as  an  intermediate  point  would  have 
morning,  afternoon,  and  evening  service  in  both  direc¬ 
tions.  Continental  believes  that  this  schedule  pattern  is 
regional  service  at  its  best. 

This  proposal  is  directed  to  correcting  existing  service 
deficiencies  between  Denver  and  Los  Angeles,  and  Kansas 
City  and  Los  Angeles,  and  would  increase'  Denver-Los 
Angeles  frequency  by  75  percent,  and  Kansas  City-Los 
Angeles  by  40  percent.  In  addition,  the  Denver-Los  An¬ 
geles  segment  would  be  afforded  four-engine,  first-class 
and  coach  service. 

Continental  believes  that  the  benefit  to  the  Government 
from  its  proposal  No.  4  is  clear,  pointing  out  that  most 
important  to  the  Board  is  the  fact  that  Continental  could 
expect  a  reduction  in  break-even  need  of  over  $1,300,000, 
requiring  approximately  $610,000  less  in  subsidy  than  be¬ 
fore  the  extension,  and  thus  reduce  total  mail  pay  by 
$386,817. 


i 

i 

i 
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Proposal  No.  5,  Chicago-Kansas  City -Denver -Salt  Lake 
City-0 akland-Sm  Francisco — This  proposal  is  in  effect  a 
combination  of  proposals  2  (Kansas  City-San  Francisco) 

and  3  (Denver- Chicago).  Like  proposal  4,  Continental 
would  expect  to  benefit  more  than  half  a  million  passen¬ 
gers  annually  and  carry  162,677  passengers  on  its  pro¬ 
posed  schedules.  Continental  seeks  to  remedy  service 


14  Additional  competitive  service  would  be  provided  between 
Kansas  City  and  Chicago.  Continental  states  that  it  does  not  in¬ 
tend  to  compete  for  Chicago-Los  Angeles  termi nal-to- terminal 
traffic  since  three-carrier  competitive  service  is  already  available. 
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deficiencies  between  Denver  and  Kansas  City  on  the  one 
hand,  and  San  Francisco  and  Salt  Lake  City  on  the  other 
by  providing  three  ronnd  trips  daily  between  San  Fran¬ 
cisco  and  Chicago,  one  of  which  would  be  coach.  Again, 
all  flights  would  serve  Denver,  and  two  would  serve  Salt 
Lake  City  and  Kansas  City.  Departure  and  arrival  times 
are  well  spaced  and  at  convenient  hours. 

11305  Continental  maintains  that  this  route  would  be 
almost  as  successful  financially  as  proposal  4 
('Chieago-Los  Angeles).  With  estimated  additional  rev¬ 
enues  of  $6,995,878  and  costs  figures  at  $5,765,311,  the 
result  shows  a  substantial  profit.  Continental  anticipates 
that  its  break-even  need  would  be  reduced  by  $1,230,567, 
and  after  provision  for  taxes  and  return  on  investment 
subsidy  required  would  increase  by  $376,661.  Total  mail 
pay  required,  compensatory  and  subsidy,  is  figures  to  be 
reduced  by  $121,000. 

Proposal  No.  6,  Chicago -Kansas  City-Denver-Los  An¬ 
geles  and  CJdcago-Kansas  City-DenverSalt  Lake  City- 
OcddamA-Sam,  Francisco. — This  proposal  ;(proposal  4  com¬ 
bined  with  5)  represents  Continental’s  over-all  route  ex¬ 
tension,  excluding  service  to  Reno13  and  five  interchange 
proposals  for  service  to  the  east  with  Capital  and  TWA 
contained  in  proposals  7  through  11.  Excluding  inter¬ 
change,  Continental  contends  that  its  proposal  6  offers 
the  maximum  benefit  to  the  public  of  all  of  its  route 
extension  proposals  since  it  would  afford  improved  serv¬ 
ice  to  905,948  passengers.  Of  tins  total.  Continental  es¬ 
timates  that  it  would  carry  237,815  passengers. 

| 

By  proposal  No.  6  it  is  Continental’s  aim  to  take  care 
of  the  regional  service  needs  of  the  entire  area  involved 
in  this  proceeding  between  Chicago  and  the  West  Coast. 


15  Service  to  Reno  is  contained  in  proposal  No.  12.  However, 
according  to  Continental,  with  adjustments,  Reno  could  be  in¬ 
cluded  in  proposals  2,  5,  5,  9  and  10  as  well. 
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In  its  proposed  schedules  Continental  has  concentrated 
on  providing  a  regional  service  rather  than  a  long-haul 
transcontinental  type  service.  It  illustrates  this  aspect 
of  the  proposal  by  pointing  out  that  of  the  six  new 
DC-6-B  round-trip  schedules  to  be  provided,  all  flights 
would  serve  Denver,  three  of  them  would  serve  Kansas 
City,  and  two  Salt  Lake  City.  There  would  be  no  Chi¬ 
cago-West  Coast  nonstop  flights,  and  two  of  the  six 
round-trip  flights  would  originate  or  terminate  at  Den¬ 
ver. 

The  following  are  some  of  the  service  improvements 
sought  to  be  provided  by  Continental’s  schedules:  A 
75-percent  increase  in  frequency  of  flights  in  both  direc¬ 
tions  between  Denver  and  Los  Angeles.  By  providing 
a  westbound  noon  departure,  Continental  would  fill  a 
gap  in  United’s  present  schedules  of  9  hours.  East- 
bound,  it  would  fill  a  schedule  gap  of  more  than  12  hours 
by  providing  morning,  noon,  and  afternoon  departures 
from  Los  Angeles.  Between  Kansas  City  and  San  Fran¬ 
cisco  it  would  eliminate  gaps  in  TWA’s  schedules  of  ap¬ 
proximately  11  hours  westbound  and  13  hours  eastbound 
in  primary  schedules.  Frequency  between  Salt  Lake 
City  and  San  Francisco  would  be  increased  by  nearly 
100  percent.  Westbound,  Continental  would  offer  the 
only  evening  flight,  and  eastbound  its  proposed  noon 
flight  would  close  a  schedule  gap  of  more  than  7  hours. 

With  additional  non-mail  revenues  estimated  at  $11,- 
234,463  and  additional  expenses  forecast  at  $9,- 
11306  346,899,  Continental  figures  that  its  break-even 
need  would  be  reduced  by  $1,887,564  under  this 
proposal.  Subsidy  required  to  earn  an  8-percent  return 
on  investment  is  expected  to  be  approximately  $500,000 
lower  in  the  initial  year,  and  to  improve  still  further 
thereafter. 

Proposal  No.  7,  Denver -Kansas  City-Chicago,  a/nd  in¬ 
ter  change  with  Capital  Airlines  serving  Detroit,  Cleve- 
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land,  Pittsburgh,  New  York  City,  Washington  and  Nor¬ 
folk. 

Continental  points  out  that  its  plan  has  been  to  provide 
not  only  for  the  primary  service  needs  of  Denver,  Kansas 
City,  Salt  Lake  City,  and  Reno,  but  also  to  provide  for 
the  secondary  service  needs  of  these  cities  for  first  com¬ 
petitive  service.  A  study  of  the  community  of  interest 
of  the  four  cities  based  on  historic  air  traffic  indicated 
to  Continental  that  the  primary  needs  of  these  four  cities 
were  for  service  to  other  cities  in  the  area  between  Chi¬ 
cago  and  the  West  Coast.  In  the  primary  western  mar¬ 
kets  Continental  proposes  to  satisfy  the  needs  of  the  four 
cities  for  competitive  service  by  direct  route  extension. 
For  the  eastern  or  secondary  markets,  Continental  has 
selected  equipment  interchanges  with  Capital  and/or 
TWA  as  the  most  logical  and  economic  means  of  provid¬ 
ing  competitive  service.  In  all  of  the  five  interchanges 
proposed  it  is  Continental’s  position  that  the  regional 
character  of  its  proposal  is  by  no  means  destroyed  since 
service  to  intermediate  points  would  still  receive  prime 
emphasis. 

Under  this  proposal  Continental  seeks  to  blend  its 
routes  and  services  with  those  of  Capital,  another  re¬ 
gional  carrier,  to  provide  Denver  and  Kansas  City  with 
first  competitive  service  to  the  East.  This,  of  course, 
requires  the  extension  of  Continental’s  Denver-Kansas 
City  route  to  Chicago,  as  hereinbefore  discussed  in  con¬ 
nection  with  proposal  No.  3.  According  to  Continental, 
this  extension,  together  with  the  interchange,  would 
benefit  373,375  passengers,  of  which  it  would  carry  104,- 
146,  and  provide: 

First  competitive  service  between: 


Denver  and  Chicago 
Detroit 
Cleveland 
New  York 
Washington 


Kansas  City  and  Detroit 

Cleveland 
Pittsburgh 
New  York 
Washington 
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First  one-plane  service  between: 

Denver  and  Pittsburgh 
Norfolk 

Kansas  Oily  ,and  Norfolk 

^  i 

11307  In  all,  Continental-Capital  would  offer  competi¬ 
tive  service  between  ten  major  city  pairs  and  new  j 
one-plane  service  between  three  major  city  pairs.  It  is  j 
believed  that  Continental-Capital  schedules  would  correct 
schedule  deficiencies  now  existing.  The  following  illus¬ 
trates  a  few  of  the  improvements  claimed: 

Between  Denver  and  Detroit  Continental  and  Capital 
would  increase  schedule  frequency  66  percent  and  provide 
the  only  morning  flight  eastbound.  Between  Denver  and 
Cleveland  frequency  would  be  increased  50  percent  by  the 
interchange,  providing  convenient  service  westbound.  Be¬ 
tween  Denver  and  Washington,  eastbound,  Continental 
would  provide  the  only  morning  departure.  In  addition, 
it  would  provide  two  schedules  designed  to  attract  the 
local  passenger. 

__  « 

Between  Kansas  City  and  Detroit  Continental  and 
Capital  would  increase  the  frequency  of  schedules  by  200 
percent.  TWA  provides  one  round  trip  daily  with  Martin  i 
equipment.  In  addition  to  providing  new  four-engine 
service,  Continental  would  provide  first  coach  service  on 
this  route.  Between  Kansas  City  and  Cleveland,  east- 
»  bound,  Continental  and  Capital  would  increase  schedules 
by  100  percent,  offering  first  four-engine  service  and  first  j 
coach  service.  Westbound,  the  interchange  would  provide  ! 
a  50-percent  increase  with  four-engine  service.  Between  j 
Kansas  City  and  -Pittsburgh,  eastbound,  TWA  offers  no 
one-plane  service.  To  correct  this,  the  interchange  would  j 
provide  two  DC-6-B  flights,  one  of  which  would  be  coach,  i 
Westbound,  Continental  and  Capital  would  increase 
schedule  frequency  by  100  percent  and  provide  both  first-  j 
class  and  coach  service. 


Financially,  Continental  expects  to  gain  $2,815,689  in 
additional  non-mail  revenues,  with  additional  expenses  of 
$2,482,747,  thereby  reducing  its  break-even  need  by 
$332,942. 

11308  Proposal  No.  8,  Los  Angeles-Denver-Kansas  City- 
Chicago  and  interchange  with  Capital  Airlines 
serving  Detroit,  Cleveland,  Pittsburgh,  New  York,  Wash¬ 
ington  and  Norfolk. — This  proposal  is  one  of  two  ad¬ 
vanced  by  Continental  looking  to  making  it  free  of  sub¬ 
sidy.  This  attainment  of  self-sufficiency  is  estimated  by 
Continental  to  save  the  Government  $1,320,775  in  subsidy 
payments  and  more  than  one  million  dollars  in  total  mail 
pay.  Continental  believes  that  it  would  emerge  as  a 
strong  regional  carrier,  and  that  Capital's  position  as  a 
regional  carrier  would  likewise  be  improved.  Continental 
estimates  that  the  granting  of  this  proposal  would  give 
it  an  additional  net  profit  after  taxes  of  $1,164,670,  and 
its  system  would  show  a  net  profit  amounting  to  $1,768,- 
386. 

Besides  correcting  the  service  deficiencies  discussed  in 
connection  with  proposals  1,  3,  and  7,  Continental  main¬ 
tains  that  this  proposal  would  benefit  some  802,750  pas¬ 
sengers,  of  which  it  would  carry  204,398.  It  is  contended 
that  Continental  and  Capital  do  not  intend  to  sacrifice 
the  regional  nature  of  their  services  in  favor  of  trans¬ 
continental  service,  for  to  do  so  would  be  a  distinct  dis¬ 
service  to  Denver  and  Kansas  City,  and  would  also 
merely  duplicate  the  existing  and  adequate  transconti¬ 
nental  terminal-to-terminal  service.  Continental  feels  that 
the  regional  service  concept  would  not  be  impaired  as 
shown  by  the  schedules  proposed.  For  example,  all  New 
York-Los  Angeles  flights  would  serve  either  four  or  six 
intermediate  cities.  Continental  believes  that  the  regional 
character  of  the  service  is  further  exemplified  by  the  fact 
that  ten  of  the  twelve  one-way  flights  scheduled  would 
serve  Denver.  That  city  would  secure  three  Los  Angeles 
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round-trip  flights,  four  Kansas  City  flights,  four  Chicago 
flights,  two  Detroit,  three  Pittsburgh  flights,  one  Wash¬ 
ington/Norfolk,  and  two  New  York  flights. 

Continental’s  proposal  No.  8  would  provide  the  same 
benefits  to  Denver  and  Kansas  City  for  service  to  the 
east  by  interchange  with  Capital  as  proposal  7,  and,  in 
addition,  provide  those  cities  competitive  service  to  the 
major  western  terminal  of  Los  Angeles. 

Proposal  No.  9,  Sam  Framcis(XhOaMamd-Salt  Lake  City - 
Dewuer-Kansas  City-Chicago  and  interchange  with  Capi¬ 
tal  Airlines,  serving  Detroit,  Cleveland,  Pittsburgh,  New 
York,  Washington,  and  Norfolk. — It  is  Continental’s  posi¬ 
tion  that  this  proposal  will  not  only  satisfy  the  needs  of 
Denver,  Salt  Lake  City,  and  Kansas  City  for  competitive 
service  to  the  east,  but  it  will  also  satisfy  their  need  for 
first  competitive  service  to  San  Francisco.  New  one-plane 
services  would,  in  addition,  be  offered  between  Denver 
and  Pittsburgh,  and  Denver  and  Norfolk;  Kansas  City 
and  Norfolk;  and  Salt  Lake  City,  on  the  one  hand,  and 
Kansas  City,  Pittsburgh,  and  Norfolk  on  the  other.  Con¬ 
tinental  contends  that  competitive  service  is  needed  be¬ 
tween  Salt  Lake  City  and  the  east  in  view  of  major 
service  deficiencies.  It  points  out  that  there  is  no  one- 
plane  service  in  either  direction  provided  by  United  be¬ 
tween  Salt  Lake  City  and  Washington,  and  although 
authorized  to  do  so,  United  provides  no  one-plane  service 
in  either  direction  between  Salt  Lake  City  and  Cleve¬ 
land.  Continental  also  points  out  that  TWA  provides 
no  one-plane  service  between  San  Francisco  and  Pitts¬ 
burgh. 

11309  Under  this  proposal  Continental  expects  that 
763,732  passengers  stand  to  benefit  by  its  services. . 
It  estimates  that  it  will  carry  219,035  passengers  and 
obtain  net  additional  revenues  of  $8,884,000.  It  believes 
that  inasmuch  as  the  additional  mileage  can  be  operated 
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without  subsidy,  such  payments  by  the  Board  for  its 
system  will  be  reduced  by  nearly  half  a  million  dollars. 
Continental  would  expect  to  increase  its  estimated  earn¬ 
ings  by  an  additional  $1,278,627. 

Proposal  No.  10,  Los  Angeles /San  Francisco-0  aJdand- 
Salt  Lake  City-Denver-Kansas  City-Chicago  and  inter¬ 
change  with  Capital,  serving  Detroit,  Cleveland,  Pitts¬ 
burgh,  New  York,  Washington  and  Norfolk. — This  is 
Continental’s  maximum  proposal,  including  both  route 
extension  and  interchange  service,  but  excluding  service 
to  Reno  or  an  interchange  with  TWA.  Continental  feels 
that  it  is  not  only  the  proposal  offering  the  greatest 
service  to  the  public,  but  it  is  also  the  most  beneficial 
to  the  Government  and  to  it.  It  maintains  that  1,186,278 
passengers  stand  to  benefit,  and  that  of  these  Continental 
would  actually  carry  309,965.  It  plans  a  service  pattern 
of  nine  round-trip  flights  to  serve  the  needs  of  Denver, 
Kansas  City,  and  Salt  Lake  City  for  first  competitive 
service  over  the  exclusive  segments  of  United  and  TWA. 

Of  the  nine  flights  proposed  by  Continental,  eight 
would  serve  Denver  and  four  of  them  would  originate  or 
terminate  at  Denver.  The  nature  of  Continental’s  pro¬ 
posed  Denver  service  pattern  is  shown  in  the  table  below, 
listing  the  round  trips  it  seeks  to  provide  that  city.-1* 


18  Number  of 

Between  Denver  and:  round  trips 

Los  Angeles  3 

San  Francisco/Oakland  3 

Salt  Lake  City  2 

Kansas  City  4 

St  Louis  1 

Chicago  5 

Detroit  3 

Cleveland  3 

Pittsburgh  3 

Washington  3 

Norfolk  1 

New  York  2 
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Continental  would  provide  coach  as  well  as  first-class 
service  between  Denver  and  all  of  the  other  cities  with 
the  exception  of  Norfolk  and  St.  Louis. 

Continental  asserts  that  the  benefit  to  the  Government 
is  one  of  the  compelling  reasons  for  authorizing  it  to 
perform  the  services  sought  under  proposal  10.  It  con¬ 
tends  that  not  only  would  the  Government  have  to  pay 
Continental  no  subsidy  for  performing  the  additional 
needed  service,  but  the  subsidy  presently  required  for 
the  rest  of  Continentals  system  would  be  eliminated. 
According  to  Continental,  this  would  amount  to  a  direct 
dollar  saving  in  subsidy  for  the  Government  of  $1,320,775. 
Savings  in  total  mail  pay  required  are  anticipated  to 
amount  to  nearly  one  million  dollars. 

Continental  feels  that  the  benefit  to  it  is  clear,  point¬ 
ing  out  that  it  will  become  a  strong,  self-sufficient  carrier, 
making  a  net  profit  after  taxes  on  the  additional  service 
alone  of  more  than  $1,800,000  annually.  For  all  of  the 
above  reasons  Continental  is  convinced  that  proposal 
No.  10  is  the  best  solution  to  the  over-all  needs  of  Den¬ 
ver,  Kansas  City,  and  Salt  Lake  City  for  both  competi¬ 
tive  and  new  service. 

11310  Proposal  No.  11,  Denver -Color ado  Sprmgs-Kcun- 
sas  City  and  interchange  with  TWA,  serving  St. 
Louis ,  Indianapolis,  Dayton,  Colwnbv-s,  Pittsburgh,  New 
York,  Washington  and  Baltimore. — Continental  argues 
that  this  proposal  is  unique  among  all  of  the  proposals 
advanced  by  it  and  the  other  carrier  applicants  in  that 
it  involves  no  route  extension.  It  seeks  to  utilize  the 
existing  routes  of  Continental  and  TWA. 

Among  the  major  services  which  Continental  would 
provide  to  Denver  are  first  competitive  services  to  New 
York,  Washington,  and  Baltimore.  New  one-plane  service 
would  be  provided  between  Denver  on  the  one  hand  and 
Indianapolis,  Dayton,  Columbus,  and  Pittsburgh  on  the 


438 


(Tr.  11310) 

other.  Colorado  Springs  would  receive  new  one-plane 
service  to  Dayton,  Columbus,  Washington,  and  Balti¬ 
more.17 

Continental  projects  that  in  combination  with  TWA 
three  round-trip  flights  daily  would  be  provided  between 
Denver  and  the  east,  originating  or  terminating  at  Den¬ 
ver.  It  would  expect  to  operate  two  flights  with  Constel¬ 
lation  equipment  and  one  with  Convair  340.  Three  round- 
trip  flights  daily  are  proposed  between  Denver  and  Kan¬ 
sas  City,  two  between  Denver  and  St.  Louis,  and  Denver 
and  New  York,  and  one  between  Denver  and  Indianapolis, 
Dayton,  Columbus,  Pittsburgh,  Washington,  and  Balti¬ 
more.  In  all,  Continental  expects  that  its  interchange 
with  ITWA  would  benefit  106,137  passengers,  of  which  it 
estimated  that  51,564  will  use  the  proposed  service. 

Continental  estimates  that  under  a  TWA  interchange 
its  subsidy  would  be  reduced  by  $637,228,  cutting  its' 
present  subsidy  bill  approximately  in  half,  to  earn  an 
8-percent  return  on  investment.  It  anticipates  that  total 
mail  pay  required  would  be  reduced  by  $615,908  in  the 
initial  year. 

Continental  has  assumed  that  it  will  supply  all  of  the 
equipment  to  be  used  in  the  interchange,  and  under  this 
assumption  that  the  capital  expenditures  necessary  would 
be  small.  It  expects  to  benefit  from  the  proposal  by  sub¬ 
stantially  reducing  its  dependence  on  subsidy  and  by 
receiving  additional  net  income  after  taxes  of  $163,091 
per  year.  Moreover,  it  estimates  that  TWA  will  benefit 
by  receiving  nearly  $600,000  per  year  in  additional  net 
operating  income. 

It  is  Continental’s  position  that  this  proposal  gives  the 
Board  an  opportunity  to  protect  Continental’s  Denver- 


17  The  Air  Defense  Command  Headquarters  for  the  entire  na¬ 
tion  is  located  in  Colorado  Springs.  The  site  of  the  new  Air 
Force  Academy  is  also  Colorado  Springs. 
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Kansas  City  route  from  disastrous  competition  and  at 
the  same  time  provide  needed  service  between  Denver 
and  eight  eastern  cities  and  between  Colorado  Springs 
and  five  eastern  cities. 

Proposal  No.  12,  Kansas  City-Denver-Salt  Lake  City- 
Reno-Oakland-San  Francisco. — Except  for  service  to 
Reno,  this  proposal  includes  the  same  service  sought 
under  proposal  No.  2. 

11311  Continental  would  offer  Reno  first  competition 
one-carrier,  one-plane  service  to  and  from  San 
Francisco,  Salt  Lake  City,  and  Denver.  New  one-carrier, 
one-plane  service  would  also  be  provided  between  Reno 
and  Kansas  City. 

Continental  points  out  that  among  the  prime  advan¬ 
tages  of  its  service  for  Reno  will  be  four-engine  service 
for  the  first  time.  In  addition,  schedule  frequency  be¬ 
tween  Denver  and  Reno  would  be  increased  by  50  per¬ 
cent,  and  between  San  Francisco  and  Reno  by  75  percent. 
Nonstop  service  in  this  latter  market  would  be  increased 
by  200  percent. 

Under  this  proposal  Continental  estimates  that  it  will 
carry  143,080  passengers,  obtain  revenues  of  $3,938,123, 
and  incur  additional  costs  of  $3,552,900,  with  a  reduction 
in  its  break-even  need  of  $385,232. 

Revenues. — In  the  interest  of  saving  time  and  space, 
Continental’s  method  of  forecasting  the  financial  results 
of  its  individual  proposals  will  be  discussed  in  connec¬ 
tion  with  proposal  No.  1  only  since  the  methods  employed 
were  the  same  in  all  twelve  instances.  In  support  of  the 
reasonableness  of  its  forecast,  Continental  submits  the 
following. 

In  estimating  the  additional  passenger  traffic  that  it 
would  expect  to  carry  under  its  proposed  operations, 
Continental  made  a  detailed  analysis  of  the  markets  in- 
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volved.  Basically,  the  March  and  September  1952 18  traffic 
survey  figures  were  expanded  to  the  full  year  by  multi¬ 
plying  them  by  six.  Traffic  was  segregated  into  three 
major  categories:  local  passengers,  gateway  passengers 
receiving  improved  service,  and  gateway  passengers  re¬ 
ceiving  merely  additional  service.  For  example,  in  pro¬ 
posal  No.  1  local  passenger  traffic  was  designated  as  be¬ 
tween  Denver  and  Kansas  City,  Denver  and  Los  Angeles, 
and  Kansas  City  and  Los  Angeles.  An  example  of  the 
second  major  category,  Denver-Long  Beach  passengers 
were  indicated  as  gateway  passengers  receiving  improved 
service.  Continental  points  out  that  Long  Beach  is  located 
near  Los  Angeles,  and  the  most  logical  routing  between 
Denver  and  Long  Beach  is  via  Los  Angeles,  its  primary 
gateway.  The  third  category — gateway  passengers  receiv¬ 
ing  additional  service — is  made  up  of  passengers  between 
cities  on  the  proposed  route  and  cities  farther  removed 
from  the  gateway  point  who  had  traveled  over  the  pro¬ 
posed  route  for  part  of  their  journey.  An  example  would 
be  a  Los  Angeles-Billings  passenger  who  utilized  United’s 
service  between  Los  Angeles  and  Denver  and  is  poten¬ 
tially  available  to  Continental  also.1® 

11312  Having  tabulated  the  1952  passengers  for  the 
various  categories,  a  normal  growth  factor  was 
applied  to  bring  traffic  up  to  the  level  estimated  for  the 
year  1954  before  development  in  traffic  anticipated  to  be 
brought  about  by  the  new  services  proposed.  A  two-year 
growth  factor  of  14  percent  was  estimated  based  on  a 


18  The  September  Survey,  which  covered  the  period  September 
16-30,  was  multiplied  by  two  to  arrive  at  a  monthly  figure. 

18  The  major  difference  between  the  two  types  of  gateway  pas¬ 
sengers  is  that  the  nearby  gateway  passenger  (Denver-Long 
Beach)  would  receive  an  improved  service,  whereas  the  more  re¬ 
mote  gateway  passenger  between  Los  Angeles  and  Billings  would 
receive  only  an  additional  service.  No  traffic  development  was 
estimated  for  the  latter  type  of  gateway  passenger. 
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month-by-montli  analysis  of  industry  traffic  trends.  Con¬ 
tinental  believes  that  the  normal  growth  factor  should 
have  been  I8V2  percent  based  on  higher  traffic  growth 
which  was  not  available  at  the  time  its  exhibits  were 
made  up.  It  contends  that  the  conservatism  of  that 
growth  factor  is  affirmed  by  the  fact  that  other  carriers 
have  utilized  substantially  higher  normal  growth  factors. 
For  example,  it  points  out  that  TWA  has  forecast  a 
normal  growth  factor  for  only  one  year  of  13  percent, 
or  nearly  double  Continental’s  average  growth  rate  for 
the  years  1952-1954  of  only  seven  percent.  For  the  two- 
year  period  TWA  forecast  a  24.1  percent  normal  growth 
for  the  domestic  trunk  lines.  Western  used  a  one -year 
growth  factor  of  10  percent. 

After  the  normal  growth  factor  was  applied  to  deter¬ 
mine  what  the  traffic  would  be  for  the  year  1954  before 
route  improvements/ 'Continental  then  proceeded  to  esti¬ 
mate  the  effect  its  proposed  services  in  further  de¬ 
veloping  the  existing  1954  traffic.  The  individual  traffic 
segments  were  analyzed  in  the  light  of  such  factors  as 
quality  of  existing  service,  frequency  of  schedules,  con¬ 
venience  of  schedules,  availability  of  coach  service,  the 
quality  of  the  new  proposed  service,  distance  between 
cities,  community  of  interest,  and  similar  factors. 

Taking  first  the  local  traffic  and  using  the  Denver-Los 
Angeles  segment  as  an  example,  Continental  estimated 
that  existing  1954  traffic  would  be  increased  by  60  per¬ 
cent  as  the  result  of  its  proposed  service.  In  reaching 
this  judgment  figure,  Continental  took  into  consideration 
such  service  improvement  factors  as  a  50-percent  increase 
in  frequency  of  flights,  that  Continental  would  provide 
the  only  convenient  westbound  service  before  3:00  p.m., 
its  convenient  daylight  eastbound  schedules  filling  a  time 
gap  of  over  12  hours,  and  especially  the  fact  that  it 
would  provide  Denver-Los  Angeles  coach  service  for  the 
first  time. 
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In  arriving  at  this  particular  generation  figure,  Conti¬ 
nental  feels  it  important  to  consider  that  Los  Angeles 
ranks  first  among  Denver’s  air  travel  markets,  and  the 
mountainous  barrier  to  reasonably  fast  surface  travel  is 
conducive  to  heavy  traffic  generation  when  adequate 
service  is  offered-  Under  these  circumstances,  Continental 
believes  that  an  increase  in  the  Denver-Los  Angeles  mar¬ 
ket  of  60  percent  is  more  than  justified  and  Conservative- 
Gateway  passengers  receiving  improved  service  to  points 
located  near  the  gateway  were  estimated  to  increase  by 
a  lesser  amount.  No  increase  was  estimated  for  gateway 
passengers  receiving  additional  service  although  there 
would  be  some  increase. 

The  next  step  in  forecasting  revenues  was  to  determine 
the  participation  of  Continental  and  the  other  carriers 
in  the  markets  involved.  The  same  participation 
11313  percentages  were  used  not  only  in  estimating  traffic 
to  be  carried  by  Continental,  but  also  in  determin¬ 
ing  the  amount  of  traffic  it  would  divert.  Again,  taking 
the  Denver-Los  Angeles  local  traffic  as  an  example,  Con¬ 
tinental  estimated  that  it  would  carry  50  percent  of  the 
total  local  market  after  growth  and  development  factors 
had  been  included.  It  expects  to  attain  this  participation 
in  spite  of  United’s  greater  frequency  because  it  would 
offer  a  much  more  convenient  schedule  pattern  for  local 
traffic  between  Denver  and  Los  Angeles  and  provide  <ioach 
service  over  this  segment  for  the  first  time. 

Continental  maintains  that  it  has  been  very  careful  to 
eliminate  any  duplication  of  traffic  in  its  forecast,  having 
deducted  the  revenue  passenger-miles  it  would  have  car¬ 
ried  over  its  Denver-Kansas  City  segment  on  its  existing 
Convair  flights  without  the  route  extension,  and  having 
made  certain  other  minor  adjustments  to  arrive  at  a  net 
additional  revenue  passenger-mile  figure. 

Costs. — Continental’s  method  of  forecasting  costs  for 
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its  various  proposals  in  this  proceeding  is  precisely  the 
same  as  that  used  in  constructing  monthly  and  annual 
cost  forecasts  for  use  within  the  company.  While  de¬ 
tailed  cost  estimates  were  made  for  each  of  the  proposals, 
the  work  papers  for  only  proposal  1  were  placed  in  evi¬ 
dence.  The  extent  of  the  detail  of  the  expense  forecasts 
is  illustrated  by  the  fact  that  the  cost  exhibit  for  this  one 
proposal  contained  52  pages.  In  calculating  the  inter¬ 
change  rental  rates  required  under  the  interchange  pro¬ 
posals,  the  Continental-Capital  hourly  rental  rate  was 
based  on  the  existing  Continental-American  rental  for¬ 
mula,  and  for  the  Continental-TWA  interchange  the 
TWA-Delta  rental  formula  was  used,  both  of  which  have 
been  approved  by  the  Board. 

Continental  points  out  that  it  is  an  efficient  and  low- 
cost  operator,  and  the  equipment  which  it  proposes  to 
operate  under  its  proposals  involves  nothing  new  for  it 
since  it  is  an  experienced  operator  of  both  DC-6-B  and 
Convair  340  equipment  and  the  cost  of  operating  this  type 
of  equipment  is  well  known. 

Continental  maintains  that  expansion  of  its  system  in 
this  proceeding  will  not  be  accompanied  by  a  proportion¬ 
ate  rise  in  indirect  costs.  Taking  proposal  6  as  an  exam¬ 
ple,  Continental  points  out  that  it  has  estimated  that  the 
route  extension  involved  therein  would  require  an  in¬ 
crease  in  available  ton-miles  of  approximately  152  per¬ 
cent  over  its  available  ton-miles  as  forecast  for  its  system 
for  1954.  Revenue  ton-miles  were  estimated  to  increase 
by  about  136  percent.  Direct  operating  costs  were  esti¬ 
mated  to  increase  by  107  percent,  and  ground  and  indi¬ 
rect  expense  by  approximately  51  percent.  To  prove  the 
reasonableness  of  the  relationship  of  the  percentages  of 
increase  in  direct  and  indirect  costs  Continental  feels  that 
it  is  appropriate  to  examine  the  increases  which  have 
taken  place  in  the  past  when  it  has  substantially  expanded 
its  capacity.  Between  the  years  194S  and  1953  Conti- 
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nental’s  annual  available  ton-miles  increased  179  per¬ 
cent  and  revenue  ton-miles  increased  by  approxi- 
11314  mately  155  percent.  During  tbe  same  period  direct 
operating  expense  increased  127  percent,  while 
ground  and  indirect  expense  increased  only  63  percent,  or 
less  than  half  the  increase  in  direct  costs.  Therefore 
Continental  feels  that  the  relationship  of  indirect  to 
direct  costs  forecast  for  proposal  6  (107  percent  vs.  51 
percent)  is  in  line  with  its  experience  under  even  greater 
expansion  of  capacity  and  traffic.  Continental  contends 
its  record  shows  that  expansion  and  increases  in  direct 
costs  have  not  resulted  in  a  proportionate  increase  in 
indirect  costs,  and  that  Bureau  Counsel’s  evidence  also 
recognizes  that  Continental  has  the  lowest  ratio  of  ground 
and  indirect  expense  to  direct  expense  of  any  domestic 
trunk  line,  and  far  lower  than  that  of  any  other  appli¬ 
cant  in  this  case. 

Capital  requirements. — Additional  capital  requirements 
for  each  of  Continental’s  twelve  proposals  vary  from  a 
low  of  $2,634,544  for  proposal  11  (interchange  with 
TWA)20  to  a  high  of  $23,137,554  for  proposal  10,  which 
comprises  all  of  its  route  extensions  and  includes  inter¬ 
changes  with  Capital.  Continental  feels  that  there  can  be 
little  question  as  to  its  ability  to  finance  the  various  pro¬ 
posals  requiring  lesser  amounts  of  capital,  but  as  to  pro¬ 
posal  10  involving  $23,000,000  it  admits  that  this  would 
be  a  large  increase  in  its  capital  structure. 

Continental  has  had  an  excellent  record  in  raising  capi¬ 
tal  to  finance  the  purchase  of  new  equipment.  During  tbe 
past  seven  years  it  successfully  financed  equipment  pro¬ 
grams  totaling  eleven  million  dollars.  These  programs 
were  financed  by  the  use  of  existing  working  capital,  bank 
credit  agreements,  subordinated  loans,  and  the  sale  of 
common  stock.  When  Continental  embarked  on  this  ex- 


80  Assuming  Continental  supplies  the  aircraft. 
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pansion  program  in  1946  it  had  total  assets  of  approxi¬ 
mately  $2,607,189  and  a  net  worth  of  $1,345,839,  and  was 
able  to  raise  some  $11,000,000.  Today  Continental  has 
total  assets  of  $9,947,801  and  a  net  worth  of  $4,678,751. 
Viewed  in  the  light  of  past  financing  accomplishments  of 
relatively  greater  magnitude,  Continental  believes  that 
the  raising  of  $23,000,000  should  not  prove  difficult. 

Continental  enjoys  excellent  banking  relations.  Its  most 
recent  credit  agreement  with  the  Chase  National  Bank 
was  participated  in  by  eighteen  other  banks  on  Conti¬ 
nental’s  system.  In  fact,  the  loan  was  substantially  over¬ 
subscribed  so  that  the  participation  of  the  18  on-line 
banks  had  to  be  reduced.  Continental  has  had  no  diffi¬ 
culty  in  servicing  its  debt.  For  example,  on  May  31, 
1954,  working  capital  was  15  percent  in  excess  of  require¬ 
ments  under  Continental’s  credit  agreement  after  prepay¬ 
ment  of  June  and  September  principal  installments  total¬ 
ing  $450,000.  Furthermore,  Continental  has  been  able  to 
obtain  additional  subordinated  loans  and  has  had  no  diffi¬ 
culty  in  marketing  common  stock  on  favorable  terms  on 
two  recent  occasions. 

11315 

North  American's  application,  Docket  No.  6254. — In 
this  proceeding  North  American  seeks  certification  for 
routes  from  Chicago  to  Los  Angeles  via  Kansas  City  and 
Denver,  and  from  Chicago  to  San  Francisco  via  Kansas 
City  and  Denver.  It  proposes  to  provide  coach  service 
exclusively,  at  a  rate  of  3  cents  per  mile  plus  $2.00  per 
ticket,  and  to  operate  four  flights  daily  in  each  direction. 
The  schedule  pattern  proposed  consists  of  a  DC-6  non¬ 
stop  round  trip  between  Chicago  and  Los  Angeles  and 
one  between  Chicago  and  San  Francisco,  a  DC-4  round 
trip  between  Chicago  and  San  Francisco  via  Kansas  City 
and  Denver  westbound,  and  via  Denver  only  eastbound, 
and  a  DC-4  round  trip  between  Chicago  and  Los  Angeles 
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via  Denver  westbound,  and  via  Denver  and  Kansas  City 
eastbound. 

It  is  North  American’s  position  that  coach  service  has 
not  been  and  will  not  be  properly  developed  by  the  pres¬ 
ently  certificated  carriers  for  the  following  reasons: 
Coach  fares  in  the  area  have  averaged  4.8  cents  a  mile, 
49  percent  above  those  proposed  by  it,  and*  are  too  high 
to  develop  the  coach  market.  The  bulk  of  the  coach  serv¬ 
ice  is  scheduled  at  inconvenient  hours;  the  proportion  of 
inconvenient  schedules  is  twice  as  high  in  coach  as  in 
first-class  service.  Monthly  average  coach  load  factors 
have  ranged  from  74  to  91  percent,  averaging  over  10 
points  higher  than  first-class,  and  these  excessive  load 
factors  mean  that  present  demand  for  coach  is  not  being 
met.  Coach  schedules  on  the  segments  involved  in  this 
case  are  geared  to  the  needs  of  the  transcontinental 
rather  than  the  regional  passenger  and  service  bunched 
at  inconvenient  hours,  with  limited  space  available  for 
regional  traffic.  The  routes  involved  herein  are  high- 
density,  long-haul  segments  uniquely  suited  for  the  cer¬ 
tification  of  a  new  coach  carrier. 

Among  other  reasons  advanced  by  North  American  in 
support  of  its  proposal  are'  that  its  management  pio¬ 
neered  air  coach  and  has  a  7-year  record  of  intensive 
development  of  the  market;  its  certification  without  sub¬ 
sidy  would  provide  a  test  of  what  ingenuity  and  new 
methods  can  do;  of  the  hundreds  of  noncertificated  car¬ 
riers,  North  American  is  the  one  that  came  out  on  top, 
and  this  proceeding  offers  an  opportunity  to  absorb  into 
the  certificated  industry  the  best  talent  developed  in  the 
noncertificated  industry. 

North  American  premises  its  case  upon  providing  new 
coach  competition  upon  the  theory  that  (a)  air  traffic 
will  grow  to  such  a  degree  that  its  participation  will  not 
injure  the  carriers  now  certificated  for  this  service,  and 


I 


447> 


(Tr.  11316)  ! 


(b)  as  a  coach  specialist  it  will  exploit  the  coach  market  | 
more  intensively  than  the  existing  carriers. 

As  to  the  first,  North  American  submitted  traffic  fore¬ 
casts  for  1960,  1965,  and  1970,  projecting  substantial  in-  1 
creases.  The  starting  point  of  its  analyses  of  traffic  over 
the  route  segments  involved  was  a  calculation  of  the  total 
United  States  air  travel  in  1955,  1960,  and  1975,  by  j 
analyzing  its  growth  history  and  relating  it  to  the 
11316  growth  in  population  and  gross  national  product  j 
(GNP).21  North  American’s  population  estimates  j 
were  based  on  the  latest  estimates  of  the  Bureau  of 
Census.  It  estimated  that  the  GNP  would  increase  at  an  ! 
average  rate  of  3  percent  a  year,  reaching  375  billion  in  ■ 
1955,  435  billion  in  1960,  and  675  billion  in  1975. 

The  second  step  in  North  American’s  traffic  analysis 
was  to  compute  the  growth  of  air  traffic.  Projections  were 
made  based  on  past  air  traffic  trends,  on  growth  in  rela-  j 
tion  to  population  and  in  relation  to  GNP.  It  estimates 
that  total  domestic  air  travel  will  amount  to  18  billion 
revenue  passenger-miles  for  1955,  28  billion  in  1960,  and 
57  billion  in  1975.  Its  forecast  is  made  on  the  following 
basis: 

(1)  A  judgment  projection  of  GNP  with  an  estimate  i 
of  a  3-percent  per  year  increase  during  1953  (a  peak 
year)  as  a  base. 


(2)  “Air  traffic  quotient,”  the  number  of  revenue  pas-  j 
senger-miles  per  $1,000  of  GNP,  is  projected  on  a  judg-  j 
ment  basis  by  estimating  that  the  1953  figure  of  41.9  | 
revenue  passenger-miles  per  $1,000  of  GNP  will  increase  j 
by  the  following  annual  percentage  rates:  6  percent  for 
each  year  from  1954-1960;  3  percent  for  each  year  from 
1961-1965;  iy2  percent  for  each  year  1966-1970,  and  % 
percent  for  each  year  for  1971-1975. 


21  The  value  of  all  goods  and  services  produced. 
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(3)  The  projected  air  traffic  quotient  is  directly  re¬ 
lated  to  the  projected  GNP. 

The  first  step  in  computing  the  traffic  flow  on  the  seg¬ 
ments  involved  was  to  analyze  the  historic  economic  and 
population  growth  trend  of  the  principal  areas  served. 
This  analysis  demonstrated  that  in  terms  of  population, 
income,  employment,  production  and  construction,  the 
areas  involved  in  this  proceeding  were  among  the  fastest- 
growing  in  the  United  States.  On  the  basis  of  these 
underlying  factors,  North  American  calculated  that  traffic 
would  grow  one  percent  per  year  faster  on  the  segments 
under  consideration  than  would  national  traffic.  If,  for 
example,  in  one  year  the  Denver  traffic  were  10  percent 
of  national  traffic,  the  next  year  it  would  be  10.1  percent 
of  national  traffic.  After  1960  its  share  would  grow  by 
only  y2  of  one  percent. 

1  The  second  step  was  to  calculate  the  increase  over  the 
1953  traffic  flow  on  the  segments  involved.  By  combining 
the  increase  in  national  air  traffic  discussed  above  with 
the  greater  increase  calculated  for  these  segments, 
11317  the  following  index  of  growth  was  computed: 

1953  1955  1960  1975 

100  120.4  196.8  432.0 

The  third  step  was  to  compute  the  1953  traffic 
flow  over  the  segments  on  the  basis  of  information  sub¬ 
mitted  at  the  request  of  Bureau  Counsel.  This  indicated 
that  the  traffic  flow  in  1953  amounted  to  2,524,800,000 
revenue  passenger-miles. 

The  final  step  was  to  calculate  the  revenue  passenger- 
miles  for  1955,  1960  and  1975  on  the  Denver  route  seg¬ 
ments.  This  was  done  by  applying  the  index  of  growth 
on  the  segments  to  the  traffic  actually  carried  in  1953. 
It  resulted  in  the  following  projection  in  million  passen¬ 
ger-miles  : 


1956 

3,040 
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I960 

4,969 


1953 

2,525 


(Tr.  11318) 
1975 
10,908 


North  American  points  out  that  its  proposal  involves 
some  of  the  best  route  segments  in  the  country.  It  feels 
that  the  impact  of  its  service  on  other  carriers  can  best 
be  measured  in  relation  to  the  traffic  flow  over  the  seg¬ 
ments  involved.  Assuming  that  in  1955  it  obtained  a  70- 
percent  load  factor  on  the  basis  of  its  proposed  schedules, 
North  American  estimates  that  its  service  would  account 
for  27,787,000  revenue  passenger-miles  a  month,  or  333 
million  revenue  passenger-miles  per  year.  This  is  11  per¬ 
cent  of  the  estimated  total  traffic  for  the  year.  It  further 
assumes  that  if  it  were  to  reach  this  level  of  service  in 
1955  and  subsequently  maintain  the  same  share  in  total 
traffic,  the  following  picture  of  the  competitive  effect  of 
its  proposed  services  could  be  expected: 


Million  Revenue 

Passenger-miles 

1953“ 

1955 

1960 

1975 

Total  traffic 

2,525 

3,040 

4,969 

10,908 

North  American 

94 

333 

547 

1,200 

Other  carriers 

2,431 

2,707 

4,422 

9,708 

Percent  of 

1953 

100 

111.4 

181.9 

399.3 

Thus,  North  American  expects  that  the  traffic  of  other 
carriers  may,  under  this  proposal,  be  expected  to  increase 
11.4  percent  from  1953  to  1955,  about  82  percent  from 
1953  to  1960,  and  about  300  percent  from  1953  to  1975. 
The  implied  average  rate  of  growth  in  the  traffic  of  other 
carriers  is  10.3  percent  per  year  from  1955  to  1960,  and 
5.4  percent  from  1960  to  1975. 


11318  It  is  North  American’s  position  that  there  is 
plenty  of  room  for  a  new  operator,  and  any  diver¬ 
sion  by  it  would  be  insignificant  compared  to  the  growth 
which  can  be  expected  under  the  most  conservative  cal¬ 
culations.  Finally,  it  feels  that  diversion  would  not  be  a 
serious  problem  because  it  would  concentrate  on  coach 
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(3)  The  projected  air  traffic  quotient  is  directly  re¬ 
lated  to  the  projected  GNP. 

The  first  step  in  computing  the  traffic  flow  on  the  seg¬ 
ments  involved  was  to  analyze  the  historic  economic  and 
population  growth  trend  of  the  principal  areas  served. 
This  analysis  demonstrated  that  in  terms  of  population, 
income,  employment,  production  and  construction,  the 
areas  involved  in  this  proceeding  were  among  the  fastest- 
growing  in  the  United  States.  On  the  basis  of  these 
underlying  factors,  North  American  calculated  that  traffic 
would  grow  one  percent  per  year  faster  on  the  segments 
under  consideration  than  would  national  traffic.  If,  for 
example,  in  one  year  the  Denver  traffic  were  10  percent 
of  national  traffic,  the  next  year  it  would  be  10.1  percent 
of  national  traffic.  After  1960  its  share  would  grow  by 
only  Vo  of  one  percent. 

The  second  step  was  to  calculate  the  increase  over  the 
1953  traffic  flow  on  the  segments  involved.  By  combining 
the  increase  in  national  air  traffic  discussed  above  with 
the  greater  increase  calculated  for  these  segments, 
11317  the  following  index  of  growth  was  computed: 

1953  1955  1960  1975 

100  120.4  196.8  432.0 

The  third  step  was  to  compute  the  1953  traffic 
flow  over  the  segments  on  the  basis  of  information  sub¬ 
mitted  at  the  request  of  Bureau  Counsel.  This  indicated 
that  the  traffic  flow  in  1953  amounted  to  2,524,800,000 
revenue  passenger-miles. 

The  final  step  was  to  calculate  the  revenue  passenger- 
miles  for  1955,  1960  and  1975  on  the  Denver  route  seg¬ 
ments.  This  was  done  by  applying  the  index  of  growth 
on  the  segments  to  the  traffic  actually  carried  in  1953. 
It  resulted  in  the  following  projection  in  million  passen¬ 
ger-miles  : 
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1953  1955  1960  1975 

2,525  3,040  4,969  10,908 

North  American  points  out  that  its  proposal  involves 
some  of  the  best  route  segments  in  the  country.  It  feels 
that  the  impact  of  its  service  on  other  carriers  can  best 
be  measured  in  relation  to'  the  traffic  flow  over  the  seg¬ 
ments  involved.  Assuming  that  in  1955  it  obtained  a  70- 
percent  load  factor  on  the  basis  of  its  proposed  schedules, 
North  American  estimates  that  its  service  would  account 
for  27,787,000  revenue  passenger-miles  a  month,  or  333 
million  revenue  passenger-miles  per  year.  This  is  11  per¬ 
cent  of  the  estimated  total  traffic  for  the  year.  It  further 
assumes  that  if  it  were  to  reach  this  level  of  service  in 
1955  and  subsequently  maintain  the  same  share  in  total 
traffic,  the  following  picture  of  the  competitive  effect  of 
its  proposed  services  could  be  expected: 


Total  traffic 
North  American 
Other  carriers 
Percent  of 
1953 


Million  Rev 

1953 

1955 

2,525 

3,040 

94 

333 

2,431 

2,707 

100 

111.4 

Passenger-miles 
1960  1975 

4,969  10,908 

547  1,200 

4,422  9,708 

181.9  399.3 


Thus,  North  American  expects  that  the  traffic  of  other 
carriers  may,  under  this  proposal,  be  expected  to  increase 
11.4  percent  from  1953  to  1955,  about  82  percent  from 
1953  to  1960,  and  about  300  percent  from  1953  to  1975. 
The  implied  average  rate  of  growth  in  the  traffic  of  other 
carriers  is  10.3  percent  per  year  from  1955  to  1960,  and 
5.4  percent  from  1960  to  1975. 


11318  It  is  North  American’s  position  that  there  is 
plenty  of  room  for  a  new  operator,  and  any  diver¬ 
sion  by  it  would  be  insignificant  compared  to  the  growth 
which  can  be  expected  under  the  most  conservative  cal¬ 
culations.  Finally,  it  feels  that  diversion  would  not  be  a 
serious  problem  because  it  would  concentrate  on  coach 
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traffic,  its  operation  being  directed  to  developing  new 
markets  and  not  exploiting  old.  As  to  TWA,  American, 
and  United,  North  American  believes  that  the  financial 
position  of  these  carriers  leaves  no  donbt  that  additional 
competition  would  not  impair  their  ability  to  render  serv¬ 
ice  even  if  diversion  were  snbstantial.  According  to 
North  American,  United’s  estimate  of  diversion  is  only 
3.8  percent  of  its  total  passenger  revenues,  amounting  to 
four  months’  growth  at  the  rate  experienced  by  United 
between  1952  and  1953.22  It  figures  TWA’s  estimate  of 
diversion  at  6.7  percent  of  its  domestic  passenger  reve¬ 
nues,  amounting  to  less  than  six  months’  growth.23 

North  American  concedes  that  a  more  serious  problem 
is  presented  by  its  possible  diversion  from  Continental 
and  Braniff.  It  feels,  however,  that  neither  of  these  car¬ 
riers  has  a  substantial  participation  in  the  market,  and 
its  proposal  to  develop  a  new  coach  market  on  through 
regional  flights  will  not  interfere  with  development  of 
the  local  first-class  markets  served  bv  Continental  and 
Braniffi. 

North  American’s  application  in  this  case  is  in  behalf 
of  seven  parties  jointly,  namely,  Twentieth  Century  Air¬ 
lines,  Inc.,  Trans  National  Air  Lines,  Inc.,  Trans  Amer¬ 
ican  Airways,  Inc.,  North  American  Aircoach  System, 
Inc.,  Republic  Air  Coach  System,  California  Aircraft 
Company,  and  Twentieth  Century  Aircraft  Company. 
Besides  those  seven  companies  three  additional  concerns, 
Hemisphere  Air  Transport,  Unit  Export  Company,  Inc., 
and  Standard  Airmotive  Company  are  among  the  organ- 


22  United  estimated  diversion  by  North  American  of  $5,619,571. 
Its  total  passenger  revenue  in  1953  was  $146,915,584.  Between 
1952  and  1953  United's  passenger  revenue  increased  by  $16,748,- 
000. 

22  TWA  estimated  diversion  of  $8,077,457.  Its  1953  passenger 
revenue  was  $119,373,000,  an  increase  of  $20,448,000  over  1952. 
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izations  making  up  the  North  American  group.*4 

Twentieth  Century,  by  amendment  to  its  charter  on 
March  3,  1953,  changed  its  name  to  North  American  Air 
Lines,  Inc.  It  is  registered  with  the  Board  as  a  large 
irregular  carrier  and  holds  Letter  of  Registration  No.  ; 

528  issued  to  it  on  June  22,  1947.  Trans  National, 
11319  Trans  American,  and  Jacob  Freed  Adelman,  doing 
business  under  the  trade  name  of  Hemisphere  Air 
Transport,  are  registered  with  the  Board  as  large  irreg¬ 
ular  carriers,  holding  Letters  of  Registration  No.  1735, 
issued  December  14,  1948;  No.  1760,  issued  May  27,  1948; 
and  No.  1148,  issued  September  5,  1947,  respectively. 
Messrs.  Stanley  Weiss,  James  Fischgrund,  Jack  Lewin, 
and  R.  R.  Hart  are  partners  doing  business  as  Republic 
Aircoach  System,  as  Twentieth  Century  Aircraft  Com¬ 
pany,  and  as  California  Aircraft  Company.  Messrs. 
Weiss  and  Fischgrund  are  also  partners  in  the  Standard  j 
Airmotive  Company,  successor  to  Standard  Air  Lines, 

•  Inc.  North  American  Aircoach  System,  Inc.,  also  known 
as  North  American  Airlines  Agency  Corporation,  is  a 
corporation  organized  and  existing  under  the  laws  of 
New  York  State,  with  its  principal  office  at  Lockheed  Air 
Terminal  at  Burbank,  California. 

Twentieth  Century,  Trans  National,  Trans  American, 
and  Hemisphere  engage  in  irregular,  interstate,  and  over¬ 
seas  air  transportation  of  persons  and  property,  and 
irregular  foreign  transportation  of  property  only,  pur- 


24  On  July  1,  1955,  order  No.  E-9360,  the  Board  issued  its  de¬ 
cision  in  Compliance  Proceeding,  Twentieth  Century  Air  Lines, 
Inc .,  et  al..  Docket  No.  6,000,  revoking  the  Letters  of  Registration 
as  large  irregular  carriers  held  by  Twentieth  Century  Air  Lines, 
Trans  National  Airlines,  Trans  American  Airways,  and  Jacob 
Freed  Adelman,  d.b.a.  Hemisphere  Air  Transport,  effective  Sep-  j 
tember  1,  1955.  Under  a  stipulation  the  record  in  the  enforce¬ 
ment  proceeding  was  incorporated  into  and  made  a  part  of  this 
case. 
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suant  to  the  provisions  of  Part  291  of  the  Board’s  eco¬ 
nomic  regulations. 

None  of  the  aforesaid  carriers  holds  a  certificate  under 
the  provisions  of  section  401  of  the  Act,  or  any  exemption 
from  the  requirements  thereof,  which  would  authorize  any 
one  of  them  to  hold  out  or  perform  air  transportation 
services  regularly  or  with  a  reasonable  degree  of  regu¬ 
larity,  except  certain  exempted  flights  operated  under 
contract  with  the  military. 

It  is  North  American’s  position  that  this  is  one  of  the 
major  route  proceedings  which  will  determine  whether 
it  is  possible  for  a  new  trunk-line  passenger  carrier  to 
be  certificated,  and  to  test  whether  the  Act  is  an  instru¬ 
ment  to  develop  air  transportation  for  the  benefit  of  the 
traveling  public  or  one  to  protect  the  “grandfather”  car¬ 
riers  from  competition  by  newly  certificated  operators. 

North  American  is  asking  for  the  right  to  compete.  It 
would  enter  the  competition  with  six  I>C-4’s  and  two 
DC-6-B’s  and  total-  assets  of  around  $4,000,000.  It  would 
face  competitors  such  as  TWA,  United,  and  American, 
which  are  well  established  in  the  markets  sought  and 
have  combined  fleets  of  over  500  modem  aircraft  and 
total  assets  of  over  $450,000,000. 

North  American  is  willing  to  compete  because  it  be¬ 
lieves  that  low-fare  coach  oilers  a  market  largely  un¬ 
tapped  by  the  presently  certificated  carriers.  Its  history 
of  development  of  this  market  leads  it  to  believe  that  it 
can  out-compete  the  .certificated  carriers.  It  maintains 
that  at  present  it  is  hard  to  take  seriously  any  argument 
based  on  the  premise  that  “sound  economic  conditions” 
would  be  undermined  by  its  certification;  that  these  senti¬ 
ments  had  validity  in  the  early  days  of  a  struggling  sub¬ 
sidized  30-million-dollar  business,  but  do  not  apply  to 
today’s  billion-dollar  industry.  It  feels  that  they  are 
meaningless  in  relation  to  competition  with  carriers  of 


453 


(Tr.  13320)  j 

the  strength  of  American,  TWA,  and  United  and  over 
routes  such  as  those  involved  in  this  proceeding. 

11320  North  American  argues  that  the  issue  can  be 

sidetracked  by  a  determination  that  it  is  not  fit,  j 
as  challenged  in  this  proceeding,  but  that  the  Board  can 
do  this  only  if  it  is  attempting  to  enforce  its  regulations 
in  a  certificate  proceeding,  and  that  it  cannot  do  so  if  it 
decides  a  new  route  case  on  certificate  principles.  It 
asserts  that  the  evidence  makes  the  conclusion  inescapable 
that  North  American  is  fit,  because  it  will  conduct  its  ; 
proposed  operations  in  full  compliance  with  the  obliga¬ 
tions  of  a  certificate  holder.  North  American  points  out 
that  it  has  conducted  a  fully  responsible  operation  in 
terms  of  safety,  credit,  airport  operations,  and  of  pas-  ! 
senger  handling,  and  states  that  any  violation  of  flight  j 
regularity  provisions  would  hardly  be  continued  if  North  ! 
American  were  certificated.  It  submits  that  the  Board  | 
can  make  sure  of  this  by  the  simple  device  of  a  proba¬ 
tionary  certificate  period.  | 

North  American  contends  that  if  the  decision  were 
made  on  these  irrelevant  grounds,  it  is  the  traveling  i 
public  which  will  suffer.  It  argues  that  the  lesson  of 
competition  is  written  clearly  on  the  recent  pages  of  air  j 
transportation  history,  pointing  out  that  in  1947-1949  the 
certificated  industry  was  paralyzed  by  the  financial  re¬ 
verses  it  had  suffered;  that  management  found  no  solu¬ 
tion  to  these  problems  in  the  established  pattern  of  doing  ; 
business;  that  the  answer  was  to  raise  fares  three  times  | 
in  18  months,  which  compounded  losses  by  shrinking 
traffic;  and  that  when  the  Senate  set  up  a  special  com-  | 
mittee  to  investigate  their  problems,  management  had  no  ! 
other  answer  except  more  subsidy,  and  stated  that  it 
could  not  engage  in  coach  transportation  without  operat-  j 
ing  loss. 

According  to  North  American,  its  management  at  that 
time  had  over  three  years  of  experience  in  doing  the  ' 

I 

i 

i 
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impossible,  by  providing  millions  of  passenger-miles  of 
service  at  low  fares  and  with  profit,  and  making  the  first 
surveys  on  the  aircoach  market.  Its  management  told  the 
Committee  that  cost  conld  be  lowered  sufficiently  to  make 
low  fares  profitable,  that  encouragement  of  low-fare  serv¬ 
ice  would  not  only  bring  air  transportation  to  a  market 
five  times  as  large  as  the  then-existing  market,  but  it 
would  enable  the  country  to  build  up  an  air  fleet  for  the 
national  defense.  North  American  believes  that  the  de¬ 
velopment  of  certificated  coach  service  has  proved  that 
it  was  right  and  that  the  certificated  industry  was  wrong. 
It  feels  that  the  significant  thing  here,  however,  is  that 
the  most  important  new  development  in  air  transporta¬ 
tion  came  from  without  rather  than  within  the  certificated 
business.  It  asserts  that  there  was  no  reason  why  other 
carriers,  faced  with  declining  load  factors,  could  not  build 
revenues  by  tapping  new  markets  through  high  density 
seating  and  low  fares,  but  the  idea  did  not  come  from 
within  the  certificated  industry — it  came  from  the  North 
American  management. 

North  American  states  that  all  established  management 
gets  into  the  pattern  of  thinking  that  the  established  way 
is  the  only  wav,  and  argues  that  the  American  economy 
has  always  recognized  this  problem  by  subjecting  that 
management  to  competition  from  new  entrants  with  new 
and  ingenious  ways  of  meeting  problems.  It  feels 
11321  that  this  ingenuity  will  be  lost  if  the  domestic 
trunk-line  industry  is  to  be  preserved  exclusively 
to  the  grandfather  management. 

North  American  asserts  that  the  Board  has  made  the 
development  of  air  coach  “a  major  objective,”  that  it  has 
clearly  stated  that  the  maximum  development  of  civil 
aviation  will  not  be  realized  until  such  time  as  air  travel 
is  placed  within  the  economic  reach  of  the  great  majority 
of  the  traveling  public,  and  has  gone  so  far  as  to  say 
that  unless  this  is  done  there  is  no  justification  for  a 
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national  policy  which  has  poured  millions  of  dollars  of 
the  people’s  money  into  building  up  an  air  transports 
tion  system.  North  American  states  that  it  is,  of  course, 
of  great  importance  that  intensive  development  of  coach 
will  put  air  transportation  within  the  reach  of  a  greater 
proportion  of  the  population,  and  that  the  economic  bene¬ 
fits  of  swift  air  transportation  are  among  the  chief  rea¬ 
sons  for  federal  policy  devoted  to  its  development.  It 
feels  that  there  are  other  important  results,  viz.,'  by  low¬ 
ering  air  fares  air  transportation  becomes  less  of  a 
luxury  form  of  transportation,  less  susceptible  to  eco¬ 
nomic  fluctuation,  and  that  the  Board  should  never  for¬ 
get  that  the  more  people  fly,  the  larger  the  fleet  and  the 
greater  the  airlift  capacity  available  in  time  of  national 
emergency.  North  American  asserts  that  at  least  two  of 
the  major  carriers,  United  and  American,  have  a  con¬ 
sistent  record  of  coach  neglect,  and  that  development  of 
low-fare  coach  cannot  be  left  exclusively  in  the  hands  of 
the  first-class  passenger  carriers.  It  urges  that  this  is 
the  time  for  action  to  assure  aggressive  coach  develop¬ 
ment  by  the  certification  of  North  American,  which  has 
demonstrated  outstanding  ingenuity,  drive,  and  imagina¬ 
tion  in  developing  the  coach  market,  the  key  issue  in  this 
case.  It  argues  that  its  certification,  without  subsidy,  will 
not  only  give  North  American  an  opportunity  to  develop 
the  coach  business,  but  will  give  it  a  responsibility  and 
incentive  for  its  vigorous  exploitation,  and  that  the  big¬ 
gest  benefactor  will  be  the  traveling  public,  to  which  the 
Board  owes  its  primary  allegiance. 

TJnited’s  application,  Docket  No.  6253. — United  proposes 
service  to  Kansas  City  on  a  new  segment  of  route  No.  1 
between  Denver  and  Chicago.  In  support  of  its  proposal 
United  submits  that  Kansas  City  is  one  of  the  leading 
metropolitan  areas  of  the  country  and  one  of  the  most 
important  cities  in  this  proceeding,  having  a  broad  na¬ 
tional  community  of  interest  and  requiring  both  a  com- 
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prehensive  air  service  pattern  and  adequate  air  trans¬ 
portation.  It  asserts  that  two  deficiencies  exist  in  Kansas 
City’s  air  service:  first,  it  lacks  one  carrier  service  to  a 
number  of  important  cities,  particularly  in  the  Pacific 
Northwest;  and,  secondly,  because  of  TWA’s  concentra¬ 
tion  on  service  in  competitive  areas  and  consequent  ne¬ 
glect  of  Kansas  City,  this  community  lacks  adequate 
transcontinental  air  service. 

Among  the  benefits  which  United  claims  it  will  offer 
Kansas  City  are  rounding  out  the  city’s  air  service 
coverage  by  giving  it  one-carrier  service  for  the  first 
time  to  the  Pacific  Northwest  as  well  as  other  areas  on 
United’s  system,  and  providing  it  with  greatly  im- 
11322  proved  service  to  San  Francisco,  Los  Angeles,  De¬ 
troit,  Cleveland,  Washington,  and  New  York — the 
predicate  for  which  rests  not  upon  any  theory  of  compe¬ 
tition  for  competition’s  sake  but  upon  TWA’s  failure  to 
discharge  its  public  responsibility.  United  believes  that 
its  service  can  be  provided  without  appreciable  adverse 
effect  upon  Braniff  or  Continental,  and  without  jeopardy 
to  TWA’s  financial  stability,  and  that  no  other  applicant 
offers  as  much  needed  service  to  any  community  involved 
in  this  case  as  United  offers  to  Kansas  City. 

United  proposes  to  give  Kansas  City  one-carrier  serv¬ 
ice  for  the  first  time  to  42  communities,  including  such 
points  as  Seattle,  Portland,  Salt  Lake  City,  Boise,  San 
Diego,  Akron,  Youngstown,  Hartford/Springfield,  and 
Providence.  Additionally,  it  would  offer  Kansas  City 
new  one-carrier  service  to  Hawaii. 

In  1950  there  were  8.484  passengers  annually  between 
Kansas  City  and  points  to  which  United  proposes  new 
one-carrier  service.  In  1952  there  were  14,742  passengers 
between  Kansas  City  and  those  communities,  an  increase 
of  74  percent  as  contrasted  with  the  industry  traffic  in¬ 
crease  of  44.6  percent. 
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United  believes  that  one-carrier  service  to  the  Pacific 

.  ; 

Northwest  is  one  of  Kansas  City’s  important  needs  as 
shown  by  the  fact  that,  in  terms  of  revenue  passenger- 
miles,  Seattle  ranks  13th  in  Kansas  City’s  air  travel  It 
points  ont,  moreover,  that  Kansas  City  traffic  to  and  from 
*  that  area  constitutes  approximately  44  percent  of  the 
total  traffic  that  stands  to  benefit  from  United’s  proposed 
new  one-carrier  service,  and  as  to  Kansas  City’s  air 
travel  to  other  points  on  United’s  system,  San,  Diego, 
Hartford/Springfield  and  Akron  alone  produced  over 
5,800  passengers  to  and  from  Kansas  City  in  1952,  with  j 
San  Diego  ranking  15th  in  Kansas  City’s  air  travel  com¬ 
munity  of  interest. 

i 

United  maintains  that  there  has  been  a  serious  dete¬ 
rioration  in  Kansas  City’s  transcontinental  service  and 
a  depression  of  its  traffic.  In  support  of  this  contention 
United  points  out  that  on  May  19,  1947,  the  Board” 
authorized  the  consolidation  of  TWA’s  routes  2  and  44, 
American’s  routes  4  and  30,  and  United’s  routes  1  and  11. 
_JPrior  to  that  time  nonstop  service  between  Chicago  and 
^ « ^an  Francisco  by  United,  was  the  only  nonstop  service 
that  could  be  provided  by  any  carrier  between  Chicago 
and  California.  TWA  was  required  to  stop  at  Kansas 
City  and  American  at  Tulsa  or  Oklahoma  City  on  flights 
between  Chicago  and  the  West  Coast.  Upon  the  grant 
of  the  route  consolidations  TWA,  American  and  United 
were  all  authorized  to  operate  nonstop  between  Chicago 
and  Los  Angeles.  Additionally,  TWA  for  the  first  time 
was  permitted  to  provide  Chicago-San  Francisco  nonstop 
service  directly  paralleling  United’s  previously  existing 
nonstop  authorization  between  those  points.  After  it  re¬ 
ceived  these  authorizations  TWA  inaugurated  Chicago- 
Los  Angeles  nonstop  flights  in  competition  with  American 

i 

— 

M  Transcontinental  and  Western  Air,  Inc.,  et  al.,  Consolidation 
of  Routes,  8  CAJB.  28. 
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and  United.  It  also  inaugurated  Chicago-San  Francisco 
nonstop  flights. 

11323  United  contends  that  in  providing  those  services 
TWA  elected  to  shift  increasing  numbers  of  its 
transcontinental  flights  from  Kansas  City  to  Chicago  and 
consequently,  as  of  the  present  time,  Kansas  City  has  sub¬ 
stantially  fewer  transcontinental  frequencies  than  it  had 
in  1947.  It  asserts  that  while  there  has  been  some  increase 
in  seats  because  of  larger  equipment  and  coach  configura¬ 
tions,  the  increased  capacity  provided  on  transcontinental 
service  at  Kansas  City  falls  considerably  below  the  indus¬ 
try  traffic  growth  during  this  period. 

In  support  of  this  contention,  United  points  out  that  in 
July  1947  TWA  provided  Kansas  City  29  flights  with  769 
seats 28  and  in  September  1954  that  carrier  provided  19 
flights  with  1,274  seats  on  its  transcontinental  service.  It 
compares  TWA’s  decrease  of  35  percent  in  flights  and  65 
percent  increase  in  seats  with  an  industry  traffic  growth 
in  September  1954  of  94  percent. 

United  submitted  statistical  studies  designed  to  show  that 
between  September  1940  and  September  1953  the  develop¬ 
ment  of  Kansas  City’s  transcontinental  traffic  was  far  less 
than  that  which  occurred,  for  example,  at  Denver,  Dallas 
and  St  Louis.  It  submitted  other  data  purporting  to  show 
that  by  a  comparison  of  the  transcontinental  traffic  vol¬ 
umes  of  these  four  cities  between  September  1940  and  1947 
Kansas  City’s  transcontinental  traffic  grew  within  the 
range  of  that  at  Dallas  and  St.  Louis,  but  beginning  in, 
and  since,  1947  that  growth  has  almost  stopped,  while 
at  the  other  cities  it  has  grown  substantially.  United  main¬ 
tains  that  this  abrupt  change  in  Kansas  City’s  traffic  de¬ 
velopment  is  the  result  of  the  deterioration  of  TWA’s  ser¬ 
vice  at  that  point. 


28  Seats  were  computed  on  the  following  basis :  DC-3,  21  seats ; 
L-49,  63  seats;  L-49-T,  78  seats;  DC-4-T,  70  seats. 
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United  believes  that  the  inferiority  of  TWA’s  Kansas 
City  service  is  also  demonstrated  by  comparison  with  its 
service  at  Denver,  pointing  out  that  60.9  percent  of  TWA’s 
Kansas  City  service  is  with  four-engine  equipment,  while 
82.6  percent  of  United’s  flights  at  Denver  are  with  similar 
aircraft.  United  submitted  other  data  indicating  that  in 
terms  of  four-engine  express  flights  (nonstop  and  one- 
stop)  TWA  schedules  Kansas  City  less  service  to  and 
from  major  cities  in  the  east  and  west  than  United  pro¬ 
vides  Denver.  It  is  United’s  position  that  this  comparison, 
together  with  others  such  as  the  fact  that  Kansas  City  en¬ 
planes  72  percent  as  many  passengers  per  1,000  as  Denver, 
places  the  inadequacy  of  TWA’s  Kansas  City  service 
sharply  in  focus  considering  the  fact  that  Kansas  City  is 
larger  that  Denver,  exceeds  Denver  in  economic  activity 
and  produces  more  traffic. 

11324  United  feels  that  another  instance  of  the  inade¬ 
quacy  of  TWA’s  Kansas  City  service  is  shown  by  the 
fact  that  in  September  1952  only  73.28  percent  of  the  traffic 
between  Kansas  City  on  the  one  hand  and  San  Francisco, 
Los  Angeles,  Detroit,  Cleveland,  Washington  and  New 
York,  on  the  other,  used  TWA  all  the  way  despite  its  one- 
carrier  authority  between  those  pairs  of  points.  By  com¬ 
parison,  United  points  out  that  93.7  percent  of  Denver’s 
traffic  to  and  from  the  same  cities  used  its  service  all  the 
way. 

According  to  United,  it  would  provide  new  one-carrier 
service  to  14,742  passengers  annually  traveling  between 
Kansas  City  and  42  points  on  its  system.  Initially,  new 
one-plane  service  is  planned  to  Salt  Lake  City,  Portland 
and  Seattle,  and  single-carrier  cross-connections  will  be 
available  at  Chicago,  Denver,  and  Salt  Lake  City.  Among 
other  improved  services  United  proposes  are  additional 
nonstop  service  between  Kansas  City  and  San  Francisco; 
first  nonstop  service  between  Kansas  City  and  Detroit, 
and  between  Kansas  City  and  Washington,  and  first  non- 
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stop  service  in  both  directions  between  Kansas  City  and 
New  York. 

United  made  no  estimate  of  traffic  that  would  benefit  by 
its  proposal.  However,  nsing  data  submitted  by  Bureau 
Counsel,  it  submits  that  it  would  offer  needed  improved 
service  to  96,840  Kansas  City  passengers  annually;  that 
another  91,464  passengers  annually  would  also  benefit  by 
having  an  additional  choice  of  carrier,  and  28,506  by  ob¬ 
taining  their  first  choice  of  carrier;  that  additionally 
14,229  passengers  between  Kansas  City  and  points  off-line 
for  United  would  receive  improved  connecting  service, 
and  in  a  number  of  instances  a  two-carrier  instead  of 
an  existing  three-carrier  service.  On  an  over-all  basis  Unit¬ 
ed  thus  figures  that  its  service  to  Kansas  City  would  beni- 
fit  217,275  passengers  per  year. 

By  reason  of  the  proximity  of  Kansas  City  to  United’s 
route  it  would  have  little  additional  mileage  to  fly  to  serve 
that  city.  United  believes  that  its  proposed  service  can  be 
provided  economically  and  profitably.  The  record  indicates 
that  United  would  require  nine  DC-6  airplanes  to  put  into 
effect  its  proposed  initial  service  pattern.  It  estimates  to-  , 
tal  additional  expenses  of  $11,442,355  and  that  a  break-even 
passenger  load  factor  of  46.1  percent  on  the  schedules 
planned  is  all  that  is  required  to  sustain  its  operations. 
For  its  inaugural  service  pattern  United  contemplates  the 
operation  of  four  transcontinental  round  trip  flights  via 
Kansas  City.  Besides  Kansas  City  traffic  United  would 
expect  those  flights  to  be  supported  by  traffic  already  be¬ 
ing  carried  between  other  points  to  be  served  on  the  pro¬ 
posed  schedules. 

United  maintains  that  any  diversion  resulting  from  its 
service  at  Kansas  City  would  be  more  than  offset  by  the 
substantial  benefits  that  would  accrue  to  the  public.  Of  the 
three  carriers  that  could  be  affected  it  believes  that  no 
serious  consequences  would  be  sustained  by  continental  or 


'(Tr.  13325)  j 

i 

Braniff,  feeling  that  the  concern  of  those  carriers  is  *  j 
11325  in  relation  to  Kansas  City-Denver  and  Kansas  City-  j 
Chicago  service,  respectively.  United  does  not  con-  j 
template  the  operation  of  turnaround  services  between  j 
either  of  those  pairs  of  points  and  expressed  a  willingness 
to  accept  a  restriction  requiring  it  to  serve  Kansas  City 
only  on  long-haul  flights.  United  submitted  no  exhibits  of  , 
diversion  of  traffic  from  other  carriers.  However,  at  the 
hearing  its  cost  witness  stated  the  company,  assuming  & 
long-haul  restriction,  calculated  that  the  most  its  Kansas 
City  operation  would  divert  from  Continental  and  Braniff 
would  be  $72,000  and  $67,000,  respectively.  As  to  T  WA  this 
witness  stated  that  United  calculated  possible  diversion 
from  that  carrier  of  approximately  $3,400,000,  and  that 
United  would  not  quarrel  with  TWA’s  estimate  of  $3,523,- 
000.  It  does  not  feel  that  TWA’s  financial  position  would 
be  jeopardized  in  view  of  that  carrier’s  total  revenues  hav-  | 
ing  amounted  to  $156,153,000  during  the  first  nine  months 
of  1954,  and  its  net  income  after  taxes  having  totaled 
$9,031,000  during  the  same  period. 

Western’s  application,  Docket  No.  5952. — Western  re¬ 
quests  the  extension  of  its  route  No.  35  beyond  its  present 
terminal  point,  Denver,  to  San  Francisco  via  the  inter¬ 
mediate  point  Salt  Lake-City.  Western’s  interest  in  this 
proceeding  is  limited  soffey  to  that  portion  of  the  Denver 
service  pattern  which  lies  directly  west  of  that  city  to¬ 
wards  Salt  Lake  City,  Beno  and  San  Francisco. 

'  |  ■ 

It  is  Western’s  position  that  additional  'air  service  is 
required  from  Denver  west  to  Salt  Lake  City,  Beno  and  I 
San  Francisco,  and  that  it  is  a  regional-type  air  service  i, 
which  can  and  should  be  provided  by  Western,  thfi>-es^s^- 
regional  air  carrier  operating  in  the  westep»"^rtof  the 
United  States  and  serving  all  four  of  those  cities  on  its 
north-south  routes.  In  addition  it  is  urged  that  this  route 
would  materially  strengthen  Western,  the  smallest  of  the 
nonsubsidized  carriers,  without  any  serious  diversion  from  j 
United  or  any  other  carrier. 
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Western  would  provide  new  one-carrier  service  for  a 
number  of  cities  on  its  routes  Nos.  19,  28,  and  35.  The  most 
important  example  of  such  improved  service  is  Minneap¬ 
olis/St.  Paul  (Twin  Cities),  tbe  only  major  metropolitan 
center  in  the  entire  United  States  without  one-carrier  ser¬ 
vice  to  San  Francisco.  Western  points  out  that  not  only 
is  there  no  one-carrier  service  between  the  Twin  Cities 
and  San  Francisco,  but  that  the  connecting  service  pro¬ 
vided  is  inadequate.  According  to  Western,  when  it  inaug¬ 
urated  service  in  1953  over  its  so-called  “cut-off”,  route,  it 
attempted  to  arrange  with  United  for  a  good  connection 
at  Salt  Lake  City  for  the  Twin  Cities-San  Francisco  traf¬ 
fic,  but  could  not  persuade  that  carrier  to  take  action  in 
that  direction.  On  its  own  initiative  it  thereupon  instituted 
a  Salt  Lake  City-Twin  Cities  schedule  specifically  designed 
to  connect  with  United’s  flight  610  between  San  Francisco 
and  Salt  Lake  City.  Western  proceeded  on  the  basis  that 
that  flight  was  a  part  of  United’s  basic  schedule  pattern 
because  it  had  been  operating  for  a  number  of  years. 

11326  Western  inaugurated  DC-6-B  service  between  the 
Twin  Cities  and  Salt  Lake  City  on  March  1, 1953,  and 
less  than  2  months  later  United  canceled  its  flight  610,  thus 
breaking  the  only  Twin  Cities  schedule  connection.  From 
that  time  until  April  1,  1954,  there  was  no  satisfactory 
eastbound  or  westbound  connection  at  Salt  Lake  City  for 
these  passengers,  so  that  in  order  to  make  a  reasonable 
connection  they  were  compelled  to  use  United’s  service 
all  the  way  to  Omaha.  On  April  1, 1954,  just  about  a  month 
and  a  half  before  the  hearings  began  in  this  case,  United 
inaugurated  a  Convair  service  which  made  the  connection 
westbound,  but  missed  the  eastbound  connection  by  4  or 
5  hours. 

I  ! 

Western  feels  that  this  is  an  example  of  how  a  monopoly 
carrier  serves  its  own  ends,  even  though  it  results  in  a 
disservice  to  the  traveling  public,  and  that  it  clearly  dem- 
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onstrates  one  of  the  evils  resulting  from  monopoly,  the  only 
cure  for  which  lies  in  authorizing  healthy  competition. 

Western  believes  that  the  serious  effect  which  United’s 
action  had  on  the  traffic  growth  between  San  Francisco  and 
the  Twin  Cities  is  shown  by  the  fact  that  there  were  577 
Minneapolis/St.  Paul-San  Francisco  passengers  in  March 
1952,  and  that  this  traffic  increased  to  739  in  March  1953,  or 
28.1  percent,  after  Western  began  operations  over  its  cut¬ 
off  route  and  operated  its  schedule  to  connect  with  United 
at  Salt  Lake  City  and  accommodate  this  traffic.  It  points 
out  that,  by  comparison,  the  Los  Angeles-Minneapolis/St. 
Paul  traffic  increased  30.9  percent  during  the  same  period, 
but  by  September  1953,  several  months  after  United  had 
broken  the  connection  at  Salt  Lake  City,  the  San  Francisco- 
Minneapolis /St  Paul  traffic  decreased  from  956  in  Sep¬ 
tember  1952,  to  932  in  September  1953,  despite  a  general 
traffic  increase  of  about  10  percent  between  those  two 
months.  During  the  same  period  the  Los  Angeles-Minneap- 
olis-St  Paul  traffic  increased  from  1,174  to  1,837,  or  56.5 
percent.  Western  maintains  that  it  thus  can  be  seen  that 
United’s  action  not  only  retarded  the  growth  of  the  San 
Francisco-Minneapolis/St  Paul  traffic,  but  actually  de¬ 
creased  the  total  number  of  passengers  in  that  market 

Despite  the  alleged  lack  of  adequate  service  between 
San  Francisco  and  Minneapolis/St  Paul,  there  was  an  av¬ 
erage  of  about  31  passengers  per  day  between  those  cities 
during;  the  survey  month  of  September  1953.  Western 
believes  that  this  volume  of  traffic  shows  that  there  is  a 
strong  commercial,  industrial,  and  recreational  community 
of  interest  between  these  two  metropolitan  centers,  and 
that  this  traffic  would  undoubtedly  show  a  marked  growth, 
somewhat  comparable  to  that  experienced  by  the  Los  An¬ 
geles-Minneapolis/St.  Paul  traffic,  if  it  were  authorized  to 
provide  one-carrier  service. 

Great  Falls,  Helena,  Butte,  Idaho  Falls,  Pocatello,  Cas¬ 
per,  Billings,  and  Rapid  City  would  also  acquire  first  one- 
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carrier  service  to  San  Francisco  under  Western’s  proposal. 
Similarly,  Pocatello,  Idaho  Falls,  Bntte,  and  Helena 
would  receive  improved  or  first  one-carrier  service  to 
Denver. 

11327  Western  asserts  that  for  years  the  air  service 
needs  of  these  communities  have  been  ignored  by 
United  because  they  are  not  great  traffic-generating  cen¬ 
ters.  It  feels,  however,  that  each  of  these  cities  serves  as  a 
transportation  and  trade  center  for  a  large  area  and  that 
they  require  and  are  entitled  to  receive  adequate  air 
transportation. 

Western  states  that  it  has  had  a  great  deal  of  difficulty 
for  a  number  of  years  in  obtaining  space  on  United  for  its 
passengers  traveling  from  points  on  route  Nos.  19,  28,  35, 
and  52  to  either  San  Francisco  or  Denver.  In  order  to  ob¬ 
tain  a  record  as  to  this  situation,  Western  conducted  a 
study  of  teletype  messages  handled  in  attempting  to  make 
reservations  on  United  from  Salt  Lake  City  east  or  west 
for  the  months  of  August  and  February  1954.  The  results 
of  this  study  revealed  that  33  percent  of  the  time  during 
the  month  of  August  passengers  were  unable  to  obtain  the 
space  they  desired  from  United  at  Salt  Lake  City  prior  to 
their  departure  from  their  originating  points  on  Western's 
routes.  During  the  low  traffic  month  of  February  10  percent 
of  the  persons  traveling  from  points  north  of  Salt  Lake 
City  requesting  space  on  United  out  of  Salt  Lake  City  to 
either  Denver  or  San  Francisco  were  unabled. 

Western  states  that  it  was  not  possible  to  tabulate  the 
number  of  persons  at  Salt  Lake  City  who  were  denied 
space  on  United  to  Denver,  Oakland,  or  San  Francisco, 
because  that  information  would  be  shown  only  in  United’s 
reservation  records.  Western,  however,  maintains  that  it  is 
obvious  that  if  persons  from  Pocatello  were  continually 
denied  space  from  Salt  Lake  City  to  either  Denver  or  San 
Francisco,  any  person  at  Salt  Lake  City  requesting  space 
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to  those  cities  at  the  same  time  would  also  have  been  un¬ 
able  to  obtain  a  reservation. 

It  is  Western's  position  that  some  of  the  deficiencies  in 
United's  service  on  the  Denver-San  Francisco  segment  are 
the  inevitable  result  of  that  carrier's  servixig  Salt  Lake  City 
and  Denver  as  intermediate  cities  on  a  transcontinental 
route.  It  argues  that  the  schedules  are  set  for  the  terminal- 
to-terminal  traffic,  and  Denver  and  Salt  Lake  City  are  ser¬ 
ved  at  whatever  time  the  plane  happens  to  arrive  there. 

Western  maintains  that  the  only  real  solution  for  this 
problem  is  to  authorize  a  regional  carrier  to  provide  & 
.^turnaround  service  between  Denver  and  San  Francisco  via 
vSalt  Lake  City.  It  believes  that  the  air  service  needs  of 
Denver  and  Salt  Lake  City  would  be  of  prime  importance 
to  such  a  regional  carrier  because  it  would  tailor  its  sched¬ 
ules  to  suit  local  needs  and  exert  every  effort  in  developing 
that  traffic. 

Western  contends  that  still  another  service  deficiency 
arises  from  Denver  and  Salt  Lake  City  being  served  as 
an  adjunct  to  a  transcontinental  route  because  a  great  por¬ 
tion  of  the  seats  are  occupied  by  through  passengers  and 
only  a  limited  number  of  seats  are  available  for  the  local 
passengers.  In  this  respect  it  points  out  that  a  majority  of 
United's  seats  between  Denver  and  San  Francisco  are  oc¬ 
cupied  by  through  passengers  and  that  only  48  percent  of 
them  are  available  for  regional  passengers,  and,  similarly, 
only  51  percent  of  the  Denver-Salt  Lake  City  seats  and 
only  52  percent  of  the  Salt  Lake  City-San  Francisco  seats 
are  available  to  the  regional  traffic. 

11328  Western  believes  that  the  fact  that  traffic  on 
United's  domestic  system  has  increased  at  a  much 
more  rapid  rate  than  that  carrier's  Denver-Salt  Lake  City- 
San  Francisco  traffic  indicates  that  it  has  concentrated  on 
the  long-haul  to  the  detriment  of  the  short-haul  traffic.  In 
this  respect  it  submitted  data  showing  that  United’s  en-. 
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planed  passengers  increased  75  percent  at  Salt  Lake  City 
and  76  percent  at  Denver  from  1948  to  1952.  Western  feels 
that  Salt  Lake  City-Denver  traffic  would  have  increased 
a.bout  75  percent  if  United  placed  equal  emphasis  on  the 
long-haul  and  short-haul  traffic  at  those  cities,  but  that  the 
actual  local  traffic  between  those  points  increased  only  43 
percent  during  this  period. 

Western  contends  that  a  similar  picture  is  presented 
between  Salt  Lake  City  and  San  Francisco  because  at  the 
latter  point  enplaned  passengers  increased  87  percent  and 
the  Salt  Lake  City  passengers  75  percent,  as  compared  to 
an  increase  of  only  43  percent  between  the  two  cities  from 
1948  to  1952.  During  the  same  period  traffic  between  Den¬ 
ver  and  San  Francisco  increased  66  percent,  while  the  San 
Francisco  enplaned  passengers  increased  87  percent  and 
the  Denver  enplaned  passengers  76  percent  Western  be¬ 
lieves  that  these  statistics  show  that  United  has  spent  much 
more  time,  money,  and  effort  on  developing  the  long-haul 
traffic  out  of  these  points  than  it  has  in  developing  the  lo¬ 
cal  traffic. 

United  did  not  provide  regular  turnaround  service  be¬ 
tween  Denver  and  San  Francisco  until  April  1,  1954. 
Western  feels  that  the  threat  of  competition  presented  by 
this  proceeding  induced  United  to  inaugurate  such  service 
with  a  single  Convair  flight.  It  is  Western's  position  that 
this  type  of  turnaround  service  can  best  be  provided  by  a 
regional  carrier  which  has  a  real  and  abiding  interest  in 
serving  the  local  traffic  needs. 

Western  argues  that  the  Denver-Salt  Lake  City-  San 
Francisco  segment  needs  the  benefits  of  competition.  It 
points  out  that  United’s  route  No.  1  is  called  the  “mainline” 
transcontinental  route  because  it  extends  from  the  East 
Coast  to  the  West  Coast  through  the  heart  of  the  country. 
It  believes  that  the  portion  of  this  route  which  extends 
from  Chicago  to  the  West  Coast  constitutes  the  longest 
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group  of  monopoly  segments,  as  well  as  some  of  the  most 
heavily  traveled  monopoly  segments,  in  the  country. 

Western  has  served  Salt  Lake  City  for  28  years,  Denver 
for  14  years,  and  San  Francisco  for  10  years.  It  feels  that 
it  is  well  acquainted  with  the  air  service  needs  of  these 
cities  and  is  well  established  in  the  minds  of  the  traveling 
public.  It  maintains  sales  offices,  airport  and  downtown 
ticket  offices,  reservations  offices,  radio  and  communications 
facilities,  etc.,  in  each  of  these  cities  sufficiently  adequate  to  .  : 
handle  the  proposed  operations,  and  could  begin  service 
in  a  minimum  amount  of  time. 

Western  proposes  to  operate  two  daily  round  trips  over  [ 
the  Denver-San  Francisco  segment  with  DC-6  equipment. 

It  would  operate  turnaround  flights,  service  being  di- 
11329  rected  to  making  all  seats  available  for  local  passen¬ 
gers.  Western  believes  that  each  schedule  is  specifi¬ 
cally  tailored  to  serve  the  local  traffic  by  providing  mom-  j 
ing,  noon,  or  early  evening  departures.  No  flight  is  sched-  f 
uled  between  10:00  p.  m.  and  7:00  a.  m.  Additionally,  \ 
Western’s  proposed  schedules  offer  one-carrier  connecting  j 
service  in  both  directions  for  the  San  Francisco-Minneap-  j 
olis/St  Paul  market,  which  it  asserts  has  not  even  had  a 
convenient  two-carrier  connecting  service  for  a  long  time.  J 

Western’s  proposed  schedules  also  provide  for  connec-  j 
tions  for  service  to  other  communities  it  serves,  such  as 
Pocatello,  Idaho  Falls,  Butte,  Helena,  Great  Falls,  Billings,  j 
Casper,  and  Rapid  City.  These  schedules  are  designed  to  j 
connect  with  those  of  Continental  and  Braniff  at  Denver  \j 
for  service  south,  and  to  the  existing  local  service  schedules 
of  Frontier  at  Salt  Lake  City  and  Southwest  Airways  at  j  - 
San  Francisco.  Western  feels  that  its  proposed  schedules  [ 
merely  show  the  feasibility  of  providing  for  connections  j 
to  all  of  these  communities,  and  that  they  could  undoubt-  j 
edly  be  improved  considerably. 

.  1 

Western  believes  that  its  proposed  schedules  also  will  fill  j 
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in  gaps  in  United’s  schedule  pattern  on  this  segment,  main¬ 
taining  that  due  to  the  transcontinental  nature  of  United’s 
operations  that  carrier  has  consistently  neglected  to  oper¬ 
ate  a  noon  eastbound  departure  from  San  Francisco  and 
a  morning  westbound  departure  from  Denver.  Western 
seeks  to  remedy  these  deficiencies  by  providing  flights  at 
those  times  of  the  day. 

It  is  Western’s  desire  and  intent  to  provide  coach  ser¬ 
vice  as  soon  as  it  has  gained  sufficient  knowledge  of  the 
market  to  determine  that  such  service  would  be  justified. 
Its  past  record  of  coach  operations  shows  that  it  has  a  firm 
belief  in  the  economic  soundness  of  such  operations.  West¬ 
ern  was  the  first  scheduled  airline  to  provide  coach  service 
to  the  West,  and  was  second  only  to  Capital  in  the  entire 
United  States.  In  addition  to  providing  coach  service  bet¬ 
ween  Los  Angeles  and  Minneapolis/St.  Paul  it  operates  a 
number  of  such  services  from  border  to  border  on  the  West 
Coast,  and  between  Los  Angeles  and  Las  Vegas.  About  37 
percent  of  its  seat-miles  and  42  percent  of  its  revenue  pas¬ 
senger-miles  are  in  coach  operations. 

Western  urges  the  granting  of  its  application  for  the  Tea- 
son  that  it  would  greatly  strenghten  its  route  system  and 
its  financial  position.  Western  argues  that  it  needs 
strengthening  because  it  is  the  smallest  of  the  nonsubsi- 
dized  trunk  lines  in  terms  of  revenue  passenger-miles  and 
net  profit,  and  participates  in  fewer  of  the  major  domestic 
traffic  markets  than  any  other  nonsubsidized  air  carrier. 
It  is  also  smaller  than  any  other  nonsubsidized  trunk  line 
in  this  proceeding  in  terms  of  revenue  passengers,  air  mail 
ton-miles  carried,  and  service  mail  pay  received. 

As  Western  states,  its  proposed  service  would  permit 
it  to  spread  its  overhead  over  a  greater  number  of 
11330  units,  improve  its  use  of  existing  facilities  at  the 
four  cities  in  question,  integrate  its  system  so  as  to 
permit  greater  flexibility  in  the  operation  of  equipment, 
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increase  its  average  length  of  haul,  increase  the  valne  of 
its  average  ticket  sale,  and  raise  its  revenue  ton-miles  per 
station.  In  addition,  Western  feels  that  it  would  make  it 
a  larger,  better  known  airline  which  could  compete  more 
effectively  on  the  routes  it  now  serves.  Western  also  ar¬ 
gues  that  this  general  strengthening  of  its  route  structure 
would  lend  additional  support  for  its  service  to  the  smaller 
communities  and  reduce  the  liklihood  that  it  would  require 
subsidy  during  a  period  of  economic  stress. 

Western’s  revenue  and  expense  estimates  indicate  that 
the  proposed  route  extension  would  produce  an  annual  net 
operating  income  of  $1,478,677,  or  a  net  profit  after  taxes  : ,  } 
of  $600, 000.*7  Its  traffic  forecasts  are  based  on  the  actual  j 
first-class  traffic  as  shown  in  the  traffic  surveys  for  Septem¬ 
ber  1952  and  March  1953,  expanded  so  as  to  produce  the 
number  of  passengers  on  the  proposed  segment  for  the 
year  ended  June  30,  1953.  This  traffic  was  then  increased  .  j 
10  percent  to  account  for  normal  growth  during  the  18-  1 

month  period  ended  December  31,  1954.  Western  feels  ! 

that  this  estimate  is  conservative,  since  even  United,  I 
which  opposes  the  granting  of  its  proposal,  estimates  an  \ 
increase  of  15  percent  for  the  12-month  period  of  1954  ov¬ 
er  1953.  Western  points  out  that  traffic  has  already  in-  j 
creased  3  percent  for  the  6-month  pediod  ended  December 
31, 1953,  and  contends  that  only  a  7-percent  increase  is  nec-  f 
essary  for  the  year  1954  to  produce  its  estimate,  and  that  f 
since  traffic  has  been  increasing  considerably  more  rapidly  j 
than  this,  the  10-percent  estimate  will  probably  have  to 
be  revised  upward  when  more  complete  data  becomes 
available. 

•  p 

^  .  1 

After  obtaining  an  estimate  of  the  total  first-class  traf-  j 
fie  on  this  segment  for  1954,  as  explained  above,  Western 

increased  that  traffic  by  amounts  varying  according  to  the  } 
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37  Western  estimated  increased  total  revenues  of  $8,531,482  and  j 

total  expenses  of  $2,052,805.  f 
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increases  which  could  reasonably  be  expected  to  occur  as 
the  result  of  the  improved  service  offered  by  Western. 
For  example,  Western  estimated  a  20-percent  increase  in 
traffic  to  receive  single-carrier  service  for  the  first  time, 
such  as  Minneapolis/St  Paul-San  Francisco  traffic,  a 
33-1/3-percent  increase  in  traffic  to  receive  competitive  ser¬ 
vice  for  the  first  time,  such  as  Denver-Salt  Lake  City-San 
Francisco,  and  a  10-percent  increase  in  certain  traffic 
which  would  received  improved  service  due  to  either  ad¬ 
ditional  competitive  service  or  a  reduction  in  the  number 
of  carriers,  such  as  Denver-Monterey  or  Monterey-Min- 
eapolis/St.  PauL 

Western  feels  that  its  estimate  of  a  20-percent  increase 
as  the  result  of  the  institution  of  a  single-carrier  connect¬ 
ing  service  for  the  first  time  is  amply  justified  by  informa¬ 
tion  submitted  by  Bureau  Counsel,  which  shows  that  the 
institution  of  single-carrier  connecting  service  produces 
an  increase  of  from  54  percent  to  406  percent  in  excess  of 
normal  traffic  growth. 

Western  has  experienced  a  substantial  increase  in  traf¬ 
fic  whenever  competition  has  been  added.  For  example,  the 
total  Los  Angeles-Las  Vegas  traffic  increased  61  per- 
11331  cent  in  September  1953,  over  September  1952,  and 
this  increase  was  due  to  a  great  extent  to  the  insti¬ 
tution  of  restricted  competitive  service  by  United  and 
TWA.  Similarly,  the  traffic  between  San  Francisco  and  the 
Pacific  Northwest  increased  20  percent  in  the  first  year 
after  the  institution  of  competitive  service  by  Western  to 
Portland  and  Seattle.  Western  argues  that  this  increase 
was  realized  despite  the  fact  that  it  operated  DC-4  aircraft 
as  compared  to  United’s  DC-6’s,  and  was  a  newcomer  to 
Portland  and  Seattle  where  United  had  been  entrenched 
and  enjoyed  a  monopoly  for  many  years.  Western  expects 
a  much  greater  increase  on  the  Denver-Salt  Lake  City-San 
Francisco  segment  because  it  is  already  well  established  in 
those  cities  and  would  be  operating  DC-6-B  equipment  in 
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competition  -with  United’s  Convair,  DC-6’s  and  DC-6-B’s. 
For  these  and  other  reasons  Western  believes  that  it  is 
reasonable  to  expect  it  to  generate  $3,284,440  in  annual 
passenger  revenues  as  estimated  on  its  proposed  route  ex¬ 
tension. 

In  addition  to  the  detailed  cost  estimates,  Western  also 
used  several  over-all  tests  to  check  the  accuracy  of  its  es¬ 
timates.  These  show  that  Western’s  ratio  of  indirect  costs 
to  direct  costs  for  the  proposed  route  extension  is  less  than 
its  normal  indirect-direct  ratio.  It  feels  that  this  is  proper 
because  indirect  costs  do  not  increase  as  much  as  direct 
when  a  carrier  adds  a  new  route  to  its  system,  and  this  is 
particularly  true  of  a  proposed  route  extension  where  it 
is  not  necessary  to  establish  new  stations. 

Western  states  that  this  was  its  experience  when  it  be¬ 
gan  operations  over  its  new  Salt  Lake  Oity-Oasper-Bapid 
City  route.  Its  indirect-direct  ratio  was  133  percent  in  1952 
and  dropped  to  116  percent  in  1953  as  a  result  of  the  op¬ 
eration  of  the  “cut-off”  route  which  was  begun  in  February 
1953.  The  ratio  of  indirect  to  direct  continued  to  decrease 
until  it  was  113  percent  for  the  year  ended  May  31,  1954; 
111  percent  for  the  5  months  ended  May  31,  1954;  and 
106  percent  for  the  month  of  May  1954.  Western  maintains 
that  this  trend  shows  the  reasonableness  of  its  estimate 
of  a  102  percent  indirect-direct  ratio  after  the  inaugura¬ 
tion  of  the  route  extension  proposed  in  this  case,  and  that 
its  estimate  of  approximately  $2,000,000  annual  operating 
expenses  for  the  proposed  route  is  sound.  Western  emph¬ 
asized  that  it  is  operating  without  subsidy  so  that  if  losses 
are  sustained  as  the  result  of  the  proposed  route  extension 
they  would  come  out  of  its  own  profits. 

According  to  Western,  its  proposed  extension  would  not 
divert  a  significant  amount  of  revenue  from  any  carrier, 
with  the  possible  exception  of  United.  It  feels  that  even 
the  estimated  diversion  of  $1,479,212  from  that  carrier  is 
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of  minor  importance,  for  it  amounts  to  less  than  1  percent 
of  its  operating  revenues.  It  argues  that  United  can  easily 
stand  this  small  amount  of  diversion  since  it  is  the  world's 
second  largest  air  carrier  and  has  one  of  the  finest  route 
structures  of  any  airline.  The  diversion  from  United  which 
Western  estimates  would  result  from  its  proposed 
11332  service  is  less  than  the  over-all  proposals  of  any  other 
carrier.  Moreover,  it  feels  that  it  would  be  more  than 
absorbed  by  one  year  of  normal  growth  in  traffic  if,  as 
United  expects,  that  carrier  obtains  approximately  a  15- 
percent  increase  in  traffic  in  1954  over  1953. 

i 

Reno's  application,  Docket  No.  6527. — The  city  seeks  ad¬ 
ditional  east-west  service  by  American,  Continental,  TWA, 
or  Western.  It  is  Reno’s  position  that  the  existing  two 
round-trip  east-west  schedules  provided  it  by  United  are 
inadequate;  that  United  has  failed,  over  the  years,  to  im¬ 
prove  its  service  to  Reno  satisfactorily,  and  that  the  cer¬ 
tification  of  additional  east-west  air  service  by  one  or 
more  of  the  carrier-parties  to  this  proceeding  is  required 
in  the  public  interest  and  by  the  public  convenience  and  ne¬ 
cessity.  It  is  also  Reno’s  position  that  there  can  be  no  im¬ 
provement  in  the  city’s  air  service  until  the  long-standing 
monopoly  held  by  United  is  broken. 

No  carrier  has  applied  to  serve  Reno  in  this  proceeding. 
The  city  takes  no  position  at  this  time  on  the  selection  of 
a  carrier  to  provide  the  competitive  service  sought.  Of  the 
four  trunk-line  applicants  for  route  extensions  involving 
service  between  San  Francisco  and  Salt  Lake  City,  Denver, 
and  points  east,  Continental,  Western,  and  TWA  have  ex¬ 
pressed  a  willingness  to  provide  service  at  Reno.  Conti¬ 
nental  has  presented  a  rather  extensive  set  of  exhibits  re¬ 
garding  service  to  Reno.  But  for  the  late  entry  of  Reno 
into  the  proceeding,  Western  would  also  have  presented 
similar  exhibits.  None  of  the  carrier-applicants,  including 
American,  indicated  opposition  to  the  certification  of  Reno 
on  its  system. 
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In  support  of  its  application  Beno  submits  the  following: 
American^  nd  TWA  have  applied  for  a  direct  route  bet¬ 
ween  Denver  and  San  Francisco.  Measured  to  the  San 
Francisco  Municipal  Airport,  the  nonstop  distance  between 
such  points  is  956  miles.  The  addition  of  Beno  to  Denver- 
San  Francisco  service  would  increase  the  one-way  distance 
to  982  miles,  an  increase  of  26  miles,  or  only  2.7  percent. 

Western  and  Continental  have  applied  for  extensions 
from  Denver  to  San  Francisco  via  Salt  Lake  City.  The  di¬ 
rect  nonstop  distance  between  Salt  Lake  City  and  San 
Francisco  is  600  miles.  The  addition  of  Beno  to  this  service 
would  add  but  15  miles  to  the  flight  mileage,  or  an  increase 
of  only  2.5  percent.  As  a  practical  matter,  since  the  airway 
between  either  Salt  Lake  City  or  Denver  and  San  Fran¬ 
cisco  passes  directly  through  Beno,  there  is  only  a  remote 
chance  that  flights  operated  between  these  termini  would 
require  additional  mileage  in  order  to  provide  Beno  with 
the  service  it  requires. 

Despite  the  size,  population  and  economic  importance 
of  Beno,  Washoe  County  and  the  surrounding  area,  United 
is  providing  the  city  with  only  two  round-trip  Convair 
flights  daily  to  the  east.  This  is  the  same  volume 
of  service  which  is  being  provided  by  United  at 
11333  Elko,  Nevada,  a  city  which  is  considerably  smal¬ 
ler  both  in  population  and  economic  stature,  and 
which  historically  has  generated  far  less  air  traffic  than 
Beno. 

Beno  and  Washoe  County  are  approximately  the  same 
size  as  Las  Yegas  and  Clark  County  in  population  and 
the  more  important  of  the  economic  indices,  yet  Las  Vegas 
has  received  far  more  service  on  through  flights,  four-en¬ 
gine  schedules,  and  air  coach  flights.  It  is  Beno’s  conten¬ 
tion  and  position  that  the  heavier  air  travel  developed  to 
and  from  Las  Yegas  is  the  result  of  the  competitive  service 
Las  Yegas  has  received  from  Western,  United  and  TWA. 
Beno  in  each  air  traffic  survey  period  surpassed  Las  Vegas 
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in  the  number  of  passengers  generated  until  March  1952. 
Thereafter,  in  the  September  1952  survey  period,  Las 
Vegas  began  to  pass  Reno,  but  not  by  a  very  large  margin. 
The  September  1953  figures  show  that  Las  Vegas  in  that 
month  more  than  doubled  the  Reno  traffic. 

Revenue 

Passengers  passenger-miles 

Reno  8,168  3,266,088 

Las  Vegas  17,706  8,481,308 

The  city  feels  that  the  reason  for  this  sudden  upswing 
in  Las  Vegas  traffic  is  not  difficult  to  discern,  pointing  out 
that  prior  to  March  1953  neither  TWA  nor  United  could  en¬ 
gage  in  local  air  transportation  between  Los  Angeles  and 
Las  Vegas.  As  a  consequence  of  these  restrictions,  the  ser¬ 
vice  patterns  of  each  carrier  through  Las  Vegas  were  some¬ 
what  curtailed.  On  March  31,  1953,  however,  the  Board  re¬ 
moved  these  restrictions  from  both  the  TWA  and  United 
certificates,  and  the  volume  of  service  provided  Las  Vegas 
immediatly  jumped,  with  the  result  shown  above. 

Reno  compares  the  volume  and  character  of  service  it 
received  in  March  1954  with  that  provided  Las  Vegas  in 
the  same  month.  United  in  that  month  offered  Reno  no 
four-engine  service  and  no  air  coach  or  tourist  service. 
Only  two  twin-engine  services  were  provided  to  the  east. 
By  way  of  contrast,  United  in  the  same  month  offered  Las 
Vegas  two  round-trip  DC-6  through  flights  operated  daily 
between  Los  Angeles  and  points  east.  Western  offered  three 
round-trip  Convair  flights  daily  between  Los  Angeles,  Las 
Vegas  and  the  Salt  Lake  City  gateway,  one  DC-4  round-trip 
coach  flight  between  Los  Angeles  and  Las  Vegas,  and  one 
DC-3  round-trip  between  San  Diego  and  Las  Vegas.  TWA 
offered  two  round-trip  Constellation  tourist  services  be¬ 
tween  Los  Angeles  and/or  San  Francisco,  one  of  which 
served  points  east  of  Las  Vegas  on  eastbound  flights,  and 
one  round-trip  Martin  404  flight  moving  to  and  from  points 
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east  of  Las  Vegas.  United’s  two  round-trip  east-west 
11334  schedules  daily  are  operated  with  twin-engine  equip¬ 
ment.  Westbound,  one  originates  at  Youngstown, 
Ohio,  the  other  at  Salt  Lake  City.  Eastbound,  one  flight 
terminates  at  Salt  Lake  City,  the  other  at  Denver.  Six 
round-trip  flights  are  provided  between  Reno  and  points 
on  United’s  coastal  route ;  however,  all  are  flown  with  twin- 
engine  equipment  and  none  provides  coach  service. 

In  December  1954  Las  Vegas  was  receiving  two  daily 
DC-6  round-trip  schedules  from  United,  originating  and 
terminating  in  New  York  and  Washington  on  the  east 
TWA  was  providing  two  daily  round-trip  Constellation 
tourist  services,  the  two  westbound  and  one  of  the  east- 
bound  flights  carrying  to  the  East  Coast,  and  one  Martin 
round-trip  flight  originating  and  terminating  east  of  Las 
Vegas.  Western  was  providing  Las  Vegas  with  two  round- 
trip  DC-6-B  schedules,  2 y2  of  the  one-way  flights  being  local 
to  Los  Angeles  and  one  being  a  through  flight  from  the 
Twin  Cities,  one  DC-4  round-trip  tourist  service  to  Los 
Angeles,  one  westbound  DC-3  service  on  a  through  flight, 
five  westbound  Convair  flights  (three  local  to  Los  Angeles 
and  two  through  flights),  and  six  eastbound  Convair  flights, 
one-half  of  which  were  local  from  Los  Angeles  and  one-half 
through  Las  Vegas  to  the  Salt  Lake  City  gateway. 

Reno  contends  that  it  is  comparable  to  Las  Vegas  and 
that  it  should  have  similar  service.  Business  and  social 
travel  between  Las  Vegas  and  Los  Angeles  is  subject  to 
none  of  the  weather  problems  that  exist  between  Reno  and 
San  Francisco.  It  is  Reno’s  position  therefore  that  insofar 
as  access  to  main  markets  is  concerned  Reno  needs  more 
air  transportation  than  is  available  to  Las  Vegas,  yet  the 
level  of  air  transport  between  Las  Vegas  and  Los  Angeles 
is  far  higher  than  existing  trunk  air  transport  between 
Reno  and  San  Francisco. 

Reno  and  Las  Vegas  are  the  two  largest  centers  of 
population  in  the  State  of  Nevada  and  each  is  the  prin- 
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cipal  trading  city  for  a  group  of  peripheral  communities, 
and  both  are  satellites  of,  and  largely  dependent  upon  their 
communities  of  interest  with,  two  of  California’s  largest 
centers  of  population,  the  San  Francisco-Oakland  Bay 
Area  and  Los  Angeles,  respectively. 

Eeno  and  Las  Vegas  are  alike  in  that  there  are  few 
pairs  of  cities,  if  any,  in  the  entire  United  States,  of 
similar  size  and  economic  characteristics,  that  attract  even 
a  fraction  of  the  out-of-state  visitors  that  visit  these  cities 
every  year. 

Reno  points  out  that,  without  discounting  the  economic 
importance  of  agriculture,  manufacturing,  wholesale  trade, 
retail  trade,  finance,  insurance,  real  estate,  and  profes¬ 
sional  services  (in  all  of  which  indices  Reno  leads  Las 
Vegas),  the  controlling  factor  of  similarity  between  Reno 
and  Las  Vegas  is  that  their  continued  growth  and  prosper¬ 
ity  are  tied  to  tourists. 

11335  FINDINGS  AND  CONCLUSIONS 

Adequacy  of  existing  services. — The  efforts  of  the  ap¬ 
plicants  to  establish  inadequacy  of  service  at  the  points  in¬ 
volved  are  equaled  in  intensity  by  the  efforts  of  the  pres¬ 
ently  authorized  carriers  to  defend  their  operations  a- 
gainst  new  or  additional  competition.  Considerable  evi¬ 
dence  was  submitted  in  support  of  and  against  the  conten¬ 
tion  that  service  at  the  four  points  at  issue  is  inadequate. 
Space  does  not  permit  a  detailed  discussion  of  all  the  ar¬ 
guments  and  evidence  submitted.  It  seems  sufficient  to 
note  that  the  proponents  of  additional  service  allege  that 
the  presently  authorized  carriers  have  been  deficient  in 
developing  lie  air  traffic  potentials  of  Denver,  Salt  Lake 
City,  Reno,  and  Kansas  City,  and  providing  adequate  ser¬ 
vice  to  meet  the  existing  and  future  needs  of  these  points. 
In  general  it  is  contended  that  the  air  traffic  growth  of 
these  cities  has  lagged  behind  their  economic  growth  and 
falls  short  of  the  achievement  of  other  cities  of  comparable 
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size,  and  that  the  inferiority  of  the  services  presently 
provided  is  shown  by  underscheduling,  high  load  factors, 
lack  of  equipment,  and  the  under-development  of  coach 
service. 

Denver. — United  pioneered  the  development  of  Denver’s 
air  service.  Before  it  served  Denver  United  leased  aircraft 
to  the  carrier  then  operating  at  that  point  in  order  to  im¬ 
prove  the  city’s  air  transportation.  Subsequently,  in  1937, 
United,  with  the  approval  of  the  Post  Office  Department, 
purchased  the  Denver-Cheyenne  route  at  a  cost  of  $200,000, 
placed  Denver  on  its  transcontinental  system,  and  provided 
it  with  its  first  through  service  to  such  points  as  San  Fran¬ 
cisco,  Salt  Lake  City,  Omaha,  Chicago  and  New  York.  At 
the  same  time  and  in  order  to  further  improve  the  service, 
United,  by  an  expenditure  of  $200,600  of  its  own  money, 
built  and  maintained  intermediate  landing  fields  and  radio 
range  stations  between  Grand  Island  and  Denver. 

In  1947,  when  United’s  purchase  of  Western’s  route 
No.  68  for  $3,750,000  was  approved.  United  was  permitted 
to  provide  service  between  Denver,  Los  Angeles  and  points 
in  southern  California.  At  present  Denver  receives  service 
to  a  total  of  70  cities  on  United’s  system. 

United  enlarged  its  facilities  and  staff  of  personnel  at 
Denver  and  located  its  main  operations  base  there.  Bet¬ 
ween  1943  and  1953  the  carrier’s  investment  in  fixed  prop¬ 
erty  and  ground  equipment  at  Denver  increased  from 
$127,000  to  more  than  $2,460,000.  The  number  of  United’s 
employees  grew  from  46  in  1938  to  1,574  in  1953,  and  has 
reached  the  point  where  United  now  ranks  seventh  in  num¬ 
ber  of  employees  and  sixth  in  payroll  among  all  Denver 
firms. 

Substantial  expansion  also  occurred  in  the  volume  of 
United’s  service  at  Denver.  From  the  early  beginning  in 
1937  when  one  round-trip  flight,  providing  a  total  of  28 
seats,  was  operated,  United  in  1953  provided  38  departures 
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with  approximately  1,900  seats  daily  from  Denver,  and  this 
volume  has  since  increased. 

11336  Similar  developments  have  occurred  in  the  equip¬ 
ment  with  which  United  has  served  Denver.  The 
DC-3’s,  initially  employed,  gave  way  to  DC-4  aircraft, 
which,  in  turn,  were  replaced  with  DC-6’s  and  DC-6-B’s. 
Convair  340’s  also  were  placed  in  operation  over  shorter 
hauls  out  of  Denver.  At  the  present  time  Denver  is  also 
receiving  DC-7  service. 

During  the  period  1940  to  1953  United’s  total  enplaned 
traffic  at  Denver  grew  from  a  total  of  10,827  to  240,514  a 
year,  or  an  increase  of  2,121  percent  as  compared  to  an 
industry  increase  of  835  percent.  During  the  same  period 
there  were  increases  of  1,395  and  7,146  percent,  respect¬ 
ively,  in  the  volumes  of  mail  and  express  enplaned  by 
United  at  Denver.  Over  the  period  from  1946-1953  United’s 
enplaned  freight  increased  1,348  percent.  Moreover,  a 
comparison  of  United’s  Denver  traffic  with  the  industry 
demonstrates  that  the  growth  at  Denver  is  greater  than  the 
national  average.  For  example,  between  1945  and  1950 
United’s  enplaned  passengers  at  Denver  increased  246  per¬ 
cent,  while  the  national  increase  was  150  percent.  From 
1950  to  1953  it  amounted  to  80  percent  and  from  the  in¬ 
dustry  64  percent. 

! 

Total  air  traffic  at  Denver  increased  from  26,146  pas¬ 
sengers  in  September  1946  to  45,485  in  September  1954, 
and  from  18,926,388  to  38,105,199  passenger-miles  during 
the  same  period.  Although  Denver  ranked  26th  in  total 
population  among  the  nation’s  metropolitan  areas  in  1950, 
it  ranked  22nd  in  the  number  of  originating  and  termin¬ 
ating  passengers  for  the  year  1952,  19th  in  the  number 
or  total  aircraft  departures  and  15th  in  the  number  of 
enplaned  passengers  among  the  standard  metropolitan 
areas  with  1950  populations  of  300,000  or  more.  Similarly, 
in  terms  of  originating  and  terminating  passengers  per 
1,000  population,  Denver  ranked  ninth,  and  in  terms  of 
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enplaned  passengers  per  1,000  population  Denver  ranked 
5th  among  the  standard  metropolitan  areas  in  the  United 
States  with  1950  populations  of  300,000  or  more.  In  1952 
Denver’s  originating  and  terminating  passengers  totaled 
380,460. 

Denver  has  been  consistently  among  the  25  air  stations 
in  the  United  States  with  the  greatest  number  of  passen¬ 
ger-miles  since  1948.  In  this  category  it  accounted  for 
301,071,000  passenger-miles  for  a  national  ranking  of  18th 
in  the  year  1952.  The  September  1953  Airline  Traffic  Sur¬ 
vey  ranks  Denver  16th  in  total  passenger-miles  in  its  base 
station  summary  of  the  first  100  domestic  stations.  There 
were  256,196  plane  movements  handled  by  the  Denver 
tower  in  1952,  giving  the  Denver  airport  4th  place  in  na¬ 
tional  ranking  on  the  basis  of  total  aircraft  movements 
and  23rd  place  on  the  basis  of  air  carrier  movements. 
In  1952  United  transported  over  50  percent  of  all  air  pas¬ 
sengers  in  and  out  of  Denver. 

In  terms  of  over-all  frequency,  i.e.,  flights  not  limited 
to  nonstops  and  one-stops  and  including  cross-connecting 
services,  the  volume  provided  by  United  at  Denver  is  sub¬ 
stantial  As  shown  below,  this  is  particularly  true  with  re¬ 
spect  to  segments  where  direct  paralleling  is  proposed. 

United’s  daily  services  between  Denver  and 
11337  major  cities  (August  1953) 


Between  Denver  and 

One-plane 

Two-plane 

Total 

San  Francisco 

14 

1 

15 

Los  Angeles 

10 

0 

10 

Salt  Lake  City 

14 

0 

14 

Chicago 

28 

0 

28 

Cleveland 

7 

10 

17 

Detroit 

8 

1 

9 

Washington 

6 

2 

8 

Philadelphia 

9 

9 

18 

New  York 

23 

8 

31 
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with  approximately  1,900  seats  daily  from  Denver,  and  this 
volume  has  since  increased. 

11336  Similar  developments  have  occurred  in  the  equip¬ 
ment  with  which  United  has  served  Denver.  The 
DC-3’s,  initially  employed,  gave  way  to  DC-4  aircraft, 
which,  in  turn,  were  replaced  with  DC-6’s  and  DC-6-B,s. 
Convair  340’s  also  were  placed  in  operation  over  shorter 
hauls  out  of  Denver.  At  the  present  time  Denver  is  also 
receiving  DC-7  service. 

During  the  period  1940  to  1953  United’s  total  enplaned 
traffic  at  Denver  grew  from  a  total  of  10,827  to  240,514  a 
year,  or  an  increase  of  2,121  percent  as  compared  to  an 
industry  increase  of  835  percent.  During  the  same  period 
there  were  increases  of  1,395  and  7,146  percent,  respect¬ 
ively,  in  the  volumes  of  mail  and  express  enplaned  by 
United  at  Denver.  Over  the  period  from  1946-1953  United’s 
enplaned  freight  increased  1,348  percent.  Moreover,  a 
comparison  of  United’s  Denver  traffic  with  the  industry 
demonstrates  that  the  growth  at  Denver  is  greater  than  the 
national  average.  For  example,  between  1945  and  1950 
United’s  enplaned  passengers  at  Denver  increased  246  per¬ 
cent,  while  the  national  increase  was  150  percent.  From 
1950  to  1953  it  amounted  to  80  percent  and  from  the  in¬ 
dustry  64  percent. 

Total  air  traffic  at  Denver  increased  from  26,146  pas¬ 
sengers  in  September  1946  to  45,485  in  September  1954, 
and  from  18,926,388  to  38,105,199  passenger-miles  during 
the  same  period.  Although  Denver  ranked  26th  in  total 
population  among  the  nation’s  metropolitan  areas  in  1950, 
it  ranked  22nd  in  the  number  of  originating  and  termin¬ 
ating  passengers  for  the  year  1952,  19th  in  the  number 
or  total  aircraft  departures  and  15th  in  the  number  of 
enplaned  passengers  among  the  standard  metropolitan 
areas  with  1950  populations  of  300,000  or  more.  Similarly, 
in  terms  of  originating  and  terminating  passengers  per 
1,000  population,  Denver  ranked  ninth,  and  in  terms  of 
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enplaned  passengers  per  1,000  population  Denver  ranked 
5th  among  the  standard  metropolitan  areas  in  the  United 
States  with  1950  populations  of  300,000  or  more.  In  1952 
Denver’s  originating  and  terminating  passengers  totaled 
380,460. 

Denver  has  been  consistently  among  the  25  air  stations 
in  the  United  States  with  the  greatest  number  of  passen¬ 
ger-miles  since  1948.  In  this  category  it  accounted  for 
301,071,000  passenger-miles  for  a  national  ranking  of  18th  j 
in  the  year  1952.  The  September  1953  Airline  Traffic  Sur¬ 
vey  ranks  Denver  16th  in  total  passenger-miles  in  its  base 
station  summary  of  the  first  100  domestic  stations.  There 
were  256,196  plane  movements  handled  by  the  Denver 
tower  in  1952,  giving  the  Denver  airport  4th  place  in  na¬ 
tional  ranking  on  the  basis  of  total  aircraft  movements 
and  23rd  place  on  the  basis  of  air  carrier  movements. 

In  1952  United  transported  over  50  percent  of  all  air  pas-  j 
sengers  in  and  out  of  Denver. 

i 

In  terms  of  over-all  frequency,  i.e.,  flights  not  limited 
to  nonstops  and  one-stops  and  including  cross-connecting 
services,  the  volume  provided  by  United  at  Denver  is  sub¬ 
stantial.  As  shown  below,  this  is  particularly  true  with  re¬ 
spect  to  segments  where  direct  paralleling  is  proposed. 

United’s  daily  services  between  Denver  and 
11337  major  cities  (August  1953) 


Between  Denver  and 

One-plane 

Two-plane 

Total 

San  Francisco 

14 

1 

15 

Los  Angeles 

10 

0 

10 

Salt  Lake  City 

14 

0 

14 

Chicago 

28 

0 

28 

Cleveland 

7 

10 

17 

Detroit 

8 

1 

9 

Washington 

6 

2 

8 

Philadelphia 

9 

9 

18 

New  York 

23 

8 

31 
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Since  August  1953  United’s  Denver  service  has  increased, 
and,  according  to  the  carrier,  it  will  continue  to  increase 
as  warranted.  In  part,  additional  service  will  be  provided 
by  DC-7  flights  and  in  part  by  DC-6  aircraft  that  will  be 
released  from  other  services  by  additional  deliveries  of 
DC-7’s.  An  indication  of  the  enlarged  service  pattern 
that  United  plans  to  operate  during  1955  is  provided  by 
the  following  table  submitted  by  that  carrier  on  the  brief. 

Comparison  of  United’s  May  1954  and  future  pattern  of 
service  between  Denver  and  major  points. 


(Nonstop  and  one-stop  flights — two  and  four-engine  services) 


Between  Denver  and 

May  1954 

1955 

San  Francisco 

14 

16 

Los  Angeles 

8 

12 

Salt  Lake  City 

13 

16 

Chicago 

27 

28 

Washington 

5 

8 

New  York 

8 

16 

United  takes  the  position  that  while  in  certain  instances 
sizeable  increases  in  schedules  are  planned,  that  circum¬ 
stance  does  not  mean  either  any  insufficiency  of  its  present 
service  or  any  expectation  of  unusual  growth  in  Denver 
traffic.  It  expects  that  a  number  of  the  1955  services  will 
be  provided  on  transcontinental  flights  and  will  serve  traf¬ 
fic  flows  over  and  above  those  related  to  Denver.  United 
anticipates  that  its  system  traffic  will  increase,  and  in 
providing  for  that  business  as  well  as  a  normal  increase  at 
Denver,  the  development  of  its  future  schedules  has  re¬ 
sulted  in  the  frequency  shown. 

11338  In  August  1953  United  provided  Denver  36  de¬ 
partures.  In  July  1954  they  were  increased  to  42, 11 
of  which  originated  or  terminated  at  Denver.  By  reason 
of  this  frequency  United  believes  that  it  provided  Den¬ 
ver  round-the-clock  service.  As  shown  in  the  table  below, 
morning,  mid-day,  and  evening  one-plane  express  flights 
are  among  the  daily  services  provided  by  United  between 
Denver  and  the  principal  cities  in  issue : 
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Timing  of  United’s  one  (or  less)  stop  services 
at  Denver  in  October  1954 


7  ajm.- 
11  ajn. 


11  ajn.- 

3  p.m. 


3  pjn.- 
8:30  ajn. 


Denver-San  Francisco  2  4  4 

Denver-Los  Angeles  2  2  3 

Denver-Salt  Lake  City  2  4  3 

Denver-Washington  2  2  1 

Denver-New  York  8  2  3 

Denver-Chicago  5  5  7 

The  above  tabulation'  does  not  show  either  the  total1  vol¬ 
ume  of  Denver  service  or  the  total  services  operated  at  that 
point.  A  number  of  express  flights,  such  as  night  depart¬ 
ures,  provide  desirable  service  to  some  passengers.  By- 
reason  of  Denver’s  geographic  location,  night  flights  pro¬ 
vide  opening-of-business  arrivals  at  Denver  from  Chicago 
or  some  more  distant  point,  or  from  Denver  to  those  cities. 
A  witness  called  by  the  City  of  Denver  described  United’s 
flight  leaving  Denver  shortly  after  midnight  and  arriving 
in  Washington  at  approximately  7 :30  a.m.  as  an  excellent 
service. 

In  terms  of  four-engine  express  flights  (nonstop  and 
one-stop)  82.6  percent  of  United’s  service  at  Denver  is 
provided  with  such  equipment.  United  also  provides  Den¬ 
ver  with  turnaround  services  to  and  from  such  points  as 
San  Francisco,  Los  Angeles  and  New  York. 

United  introduced  coach  service  at  Denver  in  November 
1952.  It  provided  three  round-trip  schedules  daily  with  DC- 
4  equipment.  In  May  1953  United  provided  one  round-trip 
schedule  with  DC-6  equipment.  At  the  time  of  the  hearing 
its  coach  service  consisted  of  three  DC-6  round  trips  and 
one  DC-4  round  trip  to  and  from  Chicago-San  Francisco. 
Six  of  these  eight  schedules  arrived  or  departed  Denver 
between  midnight  and  6:00  a.m.,  with  five  leaving  after 
2:00  a.m.  Since  the  hearing  United  has  instituted  coach 
service  between  Denver  and  Los  Angeles.  Prior  to  the 
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hearing  there  were  no  coach  services  schduled  to  and  from 
Boston  and  Washington.  United  presently  offers  coach 
flights  between  Washington  and  Denver  in  one  direction 
only. 

11339  At  the  present  time  United  has  17  DC-6’s  and  11 
DC-4  aircraft  in  coach  operations.  Another  9  DC-6’s 
will  be  converted  to  coach  configurations  in  the  near  future 
and  additional  conversions  are  expected  to  be  made  during 
the  next  year.  As  of  April  1954,  25  percent  of  United’s 
available  seat  mileage  was  in  coach.  In  1955  the  amount 
is  expected  to  be  37  percent,  with  Denver  receiving  the 
following  coach  service  with  DC-6  equipment: 


Between  Denver  and: 

Daily  coach 
schedules 

San  Francisco 

10 

Los  Angeles 

4 

Salt  Lake  City 

4 

Chicago 

12 

Washington 

4 

New  York 

10 

While  United  did  not  introduce  coach  flights  as  early 
as  some  of  the  other  carriers,  Denver  has  been  and  is  shar¬ 
ing  in  that  carrier’s  coach  service.  The  city  was  on  United’s 
first  transcontinental  coach  flights,  has  been  on  an  in¬ 
creasing  number  of  them  and,  according  to  United,  will 
receive  more  of  this  type  of  service  as  equipment  becomes 
available. 

The  frequency  of  service  provided  by  United  involves 
substantial  volumes  of  space.  As  shown  below,  the  rela¬ 
tionship  of  daily  seat  capacity  provided  by  United  in 
August  1953  between  Denver  and  major  cities  exceeded  the 
volume  of  local  traffic  at  that  time. 
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Between  Denver  and: 

seats 

passengers  to  seats 

New  York 

1,581 

6.0 

Chicago 

1,414 

6.7 

San  Francisco 

733 

10.1 

Salt  Lake  City 

646 

12 

Los  Angeles 

508 

19.6 

Washington 

400 

7.5 

United's  average  load  factor  in  March  and  September 
1953  on  all  route  segments  serving  Denver  was  70.79  per¬ 
cent,  above  its  system  average  of  69.51  percent,  and  above 
the  average  of  65.75  percent  for  all  trunk  lines.  The  load 
factors  experienced  by  United  on  one,  or  less,  stop  flights 
between  Denver  and  major  points  are  as  follows: 


11340 

March  1953 

Sept.  1953 

March  1954 

Between  Denver  and: 

(percent) 

(percent) 

(percent) 

New  York 

■  66.8 

83.1 

39.9 

Chicago 

67.8 

85.4 

67.2 

San  Francisco 

67.9 

73.4 

56.3 

Salt  Lake  City 

58.4 

68. 

(not  available) 

Los  Angeles 

70.5 

74.8 

67.8 

Washington 

72.7 

80.7 

58.4 

Denver  ranks  sixth  on  United's  system  in  equipment  de¬ 
partures,  fifth  in  enplaned  passengers,  and  sixth  in  tons 
of  cargo  enplaned.  In  each  of  these  respects  it  exceeds 
such  points  as  Washington,  Cleveland,  Detroit,  Portland,  j 
and  Seattle. 

Salt  Lake  City. — United  provides  nonstop  flights  to  San 
Francisco,  Denver  and  Chicago.  One-stop  services  are 
available  to  such  more  distant  cities  as  Detroit,  Cleveland, 
Washington  and  New  York.  Coach  service  is  provided  to  j 
San  Francisco,  Denver,  Omaha,  Chicago,  Cleveland,  De¬ 
troit,  Hartford,  Boston,  Philadelphia  and  New  York. 

Between  the  points  particularly  in  issue,  namely,  Salt  j 
Lake  City-San  Francisco  and  Salt  Lake  City-Denver, 
United  operates  12  and  14  flights  per  day,  respectively. 
These  flights  provide  600  seats  daily  between  Salt  Lake 


484 


(Tr.  11341) 

City  and  San  Francisco  and  700  seats  per  day  between 
Salt  Lake  City  and  Denver.  In  both  instances  one-half  of 
the  flights  originate  or  terminate  at  either  Salt  Lake  City 
or  Denver.* •* 

•  A  •  • 

As  previously  shown,  United’s  Salt  Lake  City-Denver 
load  factors  amounted  to  58.4  percent  in  March  1953  and 
68.0  percent  in  September  1953.  Between  Salt  Lake  City 
and  San  Francisco  United’s  load  factors  (on  nonstop  and 
one-  stop  flights)  averaged  67.3  percent  and  80.7  percent, 
respectively,  during  the  same  months.  According  to  Unit-  • 
ed,  load  factors  in  1954  are  lower  because  of  the  addition¬ 
al  capacity  made  available  through  the  delivery  of  new 
equipment. 

United  states  that  these  services  will  be  further  expan¬ 
ded  in  1955,  current  plans  calling  for  the  substitution  of 
DC-6  coach  flights  for  DC-4  tourist  services  between  both 
Salt  Lake  City-Denver  and  Salt  Lake  City-San  Francisco. 
From  August  1953  to  mid-1955  it  expects  seat  capacities 
to  be  increased  56  percent  between  Salt  lake  City  and  San 
Francisco  and  31  percent  between  Salt  Lake  City  and  Den¬ 
ver  and  the  east 

Total  air  traffic  at  Salt  Lake  City  increased  from  10,328 
passengers  in  September  1946  to  20,320  in  September  1954, 
and  from  7,457,698  passenger-miles  to  15,508,574  during 
the  same  period. 

Reno. — As  shown  by  the  March  and  September  1954 
survey  figures,  Reno’s  principal  communities  of 
11341  interest  are  with  the  California  cities  of  San  Fran¬ 
cisco,  Sacramento,  and  Los  Angeles,  in  that  order, 
and  more  that  one-half  of  the  City’s  total  passengers  are 
to  and  from  San  Francisco.  During  the  summer  months 
United  provides  16  flights  daily  between  Reno  and  San 
Francisco  and  9  through-plane  services  between  Reno  and 
Los  Angeles.  During  winter  periods  the  frequencies  are  12 
and  6,  respectively. 
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To  the  east,  through-plane  services  are  provided  to  Salt 
Lake  City  and  Denver.  Beyond  Denver,  United  provides 
three-stop  service  eastbound  and  four-stop  service  west¬ 
bound,  between  Reno,  Chicago,  Washington  and  New  York,  j 
While  these  services  are  provided  on  a  two-plane  basis, 
cross-connections  appear  convenient.  Traffic  volumes  are 
small,  amounting  to  2,  0.7  and  3  passengers  daily  in  Sep¬ 
tember  1953  between  Reno  and  the  three  cities  named. 

i 

All  of  United's  flights  are  with  twin-engine  equipment. 

In  March  1953  load  factors  on  United's  westbound  and 
eastbound  flights  out  of  Reno  averaged  49.9  percent  and 
53.2  percent,  respectively.  In  September  of  the  same  year 
they  amounted  to  55.5  percent  westbound  and  64.4  percent 
eastbound. 

Total  air  traffic  at  Reno  increased  from  5,229  passengers 
in  September  1946  to  14,069  in  September  1954,  and  from 
2,537,817  passenger-miles  to  5,294,069  during  the  same 
period. 

The  absence  of  four-engine  service  at  Reno  in  any  direc¬ 
tion  is  directly  attributable  to  an  airport  situation.  The 
runways  were  constructed  for  DC-3  aircraft.  By  reason 
of  that  fact  and  the  limited  weight-bearing  capacity  of 
those  runways  due  to  the  high  level  of  the  water  table  at 
the  Reno  airport,  it  is  the  opinion  of  United’s  airport  engi¬ 
neer  that  regularly  scheduled  use  of  that  field  with  four- 
engine  aircraft  would  result  not  only  in  a  very  rapid  de¬ 
terioration  of  those  runways  but  also  would  threaten  the 
safety  of  the  operation.  The  same  conditions  explain  the 
absence  of  coach  service  at  Reno,  the  economics  of  that  serv¬ 
ice  requiring  high  density  four-engine  equipment. 

Kansas  City. — This  is  TWA's  main  operational  base. 
Kansas  City  is  a  major  air  travel  center,  continually  grow¬ 
ing  in  importance.  It  is  the  gateway  for  substantial  vol¬ 
umes  of  traffic  moving  between  the  Great  Plains  area  and 
points  east.  It  has  maintained  its  position  as  one  of  the 
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nation’s  leading  air  traffic-generating  centers  virtually 
unchanged  during  the  last  dozen  years.  Since  1940  it  has 
accounted  for  between  1.5  and  1.7  percent  of  domestic  air 
passengers  in  every  year  except  during  the  war  years  when 
its  share  of  the  national  total  rose  to  more  than  1.9  per¬ 
cent.  In  1953  Kansas  City  generated  562,704  passengers. 

Total  air  traffic  at  Kansas  City  increased  from  32,029 
passengers  in  September  1946  to  56,018  in  Sepember  1954, 
and  from  17,930,855  passenger-miles  to  32,778,100  during 
the  same  period. 

In  Sepember  1953  TWA  offered  23  daily  nonstop  flights, 
including  11  tourist  flights,  between  Kansas  City  and  Chi¬ 
cago.  It  provided  the  Kansas  City-New  York  market  with 
31  flights  a  day,  of  which  13  were  one-stop  or  better, 
and  8  were  tourist,  for  66  passengers  in  each 
11342  direction.  Kansas  City- Washington  was  afforded  7 
daily  first-class  and  tourist  flights,  4  of  which  were 
one-stop,  for  20  passengers  daily  in  each  direction.  Be¬ 
tween  Kansas  City  and  Los  Angeles  TWA  offered  a  total  of 
17  daily  schedules,  of  which  6  were  nonstops  and  8  tourist 
flights,  for  33  passengers.  It  provided  11  flights  daily  bet¬ 
ween  Kansas  City  and  San  Fracisco,  of  which  7  were  non¬ 
stop  or  one-stop,  for  17  passengers  a  day. 

The  following  table  sets  forth  load  factor  data  submit¬ 
ted  by  TWA  on  its  four-engine  flights  with  postwar  equip¬ 
ment,  making  two  or  less  stops  between  Kansas  City  and 
these  five  points,  during  the  months  of  Sepember  1953  and 
March  1954. 
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Traffic 

per  month 

! 

i 

Daily 

Passenger 

Seat 

Load  factor 

flights 

miles 

miles 

(percent) 

Kansas  City-New  York 

September  1953 

14 

23,096,647 

28,692,891 

80.5 

March  1954 

Kansas  City-Washington 

15 

19,735,199 

28,470,727 

69.3 

September  1953 

5 

7,630,413 

9,259,174 

82.4 

March  1954 

Kansas  City-Chicago  (A) 

5 

7,398,802 

10,479,877 

70.6 

September  1953 

22(B) 

11,891,087 

16,697,395 

75.8 

March  1954 

Kansas  City-Los  Angeles 

18(C) 

9,303,298 

13,064,085 

71.2 

i 

September  1953 

10 

15,444,867 

22,572,966 

68.4 

March  1954 

9 

13,495,165 

23,439,955 

57.6 

Kansas  City-San  Francisco 

i 

September  1953 

7 

21,957,181 

24,205,456 

90.7 

March  1954 

7 

16,432,340 

25,914,146 

63.4 

(A)  Nonstop  only. 

(B)  Includes  5  flights  with  Martin  and  4  flights  with  DC-4 
equipment. 

(C)  Includes  5  flights  with  Martin  and  2  flights  with  DC-4 
equipment 

The  position  of  Kansas  City  with  regard  to  air  trans¬ 
portation  is  not  comparable  to  Denver.  Being  located  on 
the  plains  and  much  closer  to  other  cities,  it  has  no  sim¬ 
ilar  geographic  and  topographical  isolation  problems.  It 
has  for  more  rail  service  and  thns  lacks  the  dependence 
upon  scheduled  air  service  that  characterizes  Denver. 

Load  factor  figures  on  all  of  the  segments  involved  were 
furnished  in  somewhat  cumbersome  proportions.  While 
evidence  on  this  point  is  obviously  material  and  relevant, 
detailed  analysis  of  the  data  submitted  on  all  flights 
between  the  points  in  the  area  does  not  seem 
11343  necessary  to  establish  the  proposition  that  the  more 
attractive  and  convenient  flights  to  which  attention 
has  been  directed  have  higher  load  factors  than  the  seg¬ 
ment  average.  Four-engine  aircraft  are  purposely  sched¬ 
uled  to  operate  over  routes  of  and  at  times  of  greatest 
traffic  potential.  The  shuttles  “milk  runs”  and  tag-end 
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flights  are  left  to  twin-engine  equipment.  Further,  coach 
traffic  is  carried  in  four-engine  aircraft  because  the  Board’s 
regulations  require  high-density  equipment  for  such  op- 
eartions  except  during  off-peak  hours. 

Service  between  Denver  and  Kansas  City  is  provided 
exclusively  by  Continental.  This  segment  is  relatively  light 
traffic-wise  compared  to  the  other  service  involved  with 
respect  to  both  points.  For  example,  it  is  not  among  the 
one  hundred  leading  domestic  city  pairs  either  in  terms 
of  passengers  or  passenger-miles.  Denver  does  not  even 
rank  as  one  of  Kansas  City’s  ten  leading  traffic  markets, 
and  Kansas  City  ranks  only  sixth  in  Denver’s  leading  pas¬ 
senger  markets,  well  behind  Los  Angeles,  New  York, 
Chicago  and  Salt  Lake  City. 

Continental  inaugurated  service  over  this  segment  on 
March  1,  1944,  and  carried  4,900  passengers  during  the  re¬ 
mainder  of  that  year.  In  1945,  the  first  full  year  of  ser¬ 
vice,  Continental  carried  24,304  Denver-Kansas  City  pas¬ 
sengers.  In  1953,  eight  years  later,  it  carried  43,034.  Dur¬ 
ing  those  eight  years  the  rate  of  passenger  growth  aver¬ 
aged  nearly  10  percent  per  year. 

For  the  year  1953  Continental’s  Denver-Kansas  City 
Convair  flights  had  an  average  load  factor  of  60.64  per¬ 
cent.  In  only  one  month  it  exceeded  70  percent.  Continen¬ 
tal  provided  more  than  four  times  as  many  seats  over  this 
segment  as  it  did  ten  years  ago  and  has  increased  capacity 
to  a  greater  extent  than  the  increase  in  revenue  passen¬ 
ger-miles. 

While  no  coach  flights  are  operated  between  Denver 
and  Kansas  City,  Continental  provided  such  service  in 
1949  with  DC-3  equipment.  It  was  necessary  to  discontinue 
this  service  because  of  Board  disapproval  for  lack  of 
traffic.2* 


28  In  “Domestic  Sky  Coach  Survey,"  published  on  July  28,  1949, 
by  the  Board,  data  for  Continental’s  coach  service  along  with 
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11344  There  is  testimony  in  the  record  by  various  in¬ 
dividuals  that  they  were  unable  to  obtain  reserva¬ 
tions  on  the  particular  flights  they  wished.  The  record  sug¬ 
gests  that  some  shortage  of  equipment  occurred,  particu¬ 
larly  during  the  years  1951  and  1952  and  the  first  half  of 
1953.  It  also  indicates  that  in  many  instances  recent  deliv¬ 
eries  of  equipment  have  mitigated  this  situation.  It  seems 
clear  that  some  disproportion  between  equipment  and  needs 
is  bound  to  result  from  the  fact  that  it  takes  several  years 
between  the  time  of  ordering  equipment  and  its  delivery, 
and  also  from  the  fact  that  traffic  can  change  suddenly — 
for  example,  the  sharp  increase  which  occurred  between 
1950  and  1953. 

The  Bureau  of  Air  Operations  maintains  that  the  re¬ 
cord  does  not  warrant  a  finding  of  any  inadequacy  in  ser¬ 
vice  in  the  sense  that  any  carrier  is  not  properly  perform¬ 
ing  its  obligations  as  a  common  carrier  to  provide  service 
at  the  four  cities  at  issue.  The  evidence  establishes  the 
validity  of  this  contention,  and  in  view  of  the  foregoing 


coach  services  of  other  carriers  were  compiled  and  reported.  This 
survey  showed  the  following:  regarding  Continental's  service:  (1) 
passenger-miles  derived  therefrom  constituted  5  percent  of  total 
system  passenger-miles;  (2)  passenger  revenue  from  this  service 
constituted  3.6  percent  of  total  system  passenger  revenue;  and  (3) 
passenger  load  factor  of  the  service  for  the  months  of  April  and 
May  1949  was  39.8  percent.  This  load  factor  compared  with  load 
factors  of  the  coach  services  of  other  carriers  (Northwest,  Capi¬ 
tal,  TWA,  Mid-Continent)  for  the  same  months  ranging  from  63.8 
to  83.9  percent. 

Later,  in  a  policy  statement  issued  September  7,  1949,  the 
Board  stated:  “We  are  not  prepared  at  this  time  to  grant  further 
approval  to  .  .  .  Continental’s  DC-3  Kansas  City-Denver  coach 
service." 

On  September  7,  1949,  Continental  filed  a  tariff  for  its  Denver- 
Kansas  City  coach  service  reducing  the  fare  from  4  cents  to  3 
and  a  fraction  cents  per  mile  looking  to  increasing  traffic  and 
improving  operating  results  from  a  financial  standpoint.  The 
Board,  however,  suspended  this  tariff  on  September  28,  1949,  by 
its  order  serial  No.  E-S381. 
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it  is  found  that  there  is  no  proof  of  inadequate  service  at 
Denver,  Salt  Lake  City,  Eeno,  and  Kansas  City. 

Additional  service. —  Adequate  service,  however,  is  a 
relative  expression  which  has  been  construed  to  mean  only 
that  such  facilities  must  be  supplied  as  may  be  fairly  de¬ 
manded,  considering,  among  other  things,  the  size  of  the 
community  served,  the  extent  of  the  demand  for  service, 
and  other  factors  bearing  upon  the  question  of  convenience 
and  cost.  This  service  is  but  the  minimum  standard  fixed 
by  the  Act  In  one  of  its  earliest  pronouncements  on  the 
subject  the  Board  stated:  “***  service  which  is  just  ade¬ 
quate,  as  that  term  is  used  in  the  Act,  will  not  provide  the 
public  with  the  full  advantages  which  should  be  expected 
from  the  most  modem  form  of  transportation  nor  will  it 
encourage  the  development  contemplated  by  the  Congress. 
The  improvements  which  flow  from  a  competitive  service 
cannot  be  obtained  by  administrative  fiat.***  A  sound 
competitive  system  would  encourage  and  give  added  im¬ 
petus  to  the  development  of  each  competing  air  carrier’s 
enterprise  to  a  much  greater  extent  than  would  a  monopo¬ 
listic  system.”39 

While  the  evidence  does  not  establish  that  the  existing 
carriers  have  failed  to  provide  adequate  service  to  any 
of  the  four  points,  such  a  finding  in  the  services  of  the 
only  carrier  authorized  does  not  in  itself  constitute  a  bar 
to  the  authorization  of  a  competitive  service.30  Moreover, 
the  testimony  of  many  witnesses  indicates  some  deficien¬ 
cies  in  the  schedule  pattern  in  the  area  and  opportunity 
for  improvement  exists  and  may  be  expected  to  result  from 
the  establishment  of  additional  service. 

Space  does  not  permit  a  detailed  listing  herein  of  all  the 
flights  scheduled  over  the  segments  in  issue.  Nor  does  time 

29  Colonial  Air.,  et  al.,  Atlantic  Seaboard  Operations,  4  CAB. 
552,  555  (1944). 

30  MUwavkee-C hicago-N ew  York  Restriction  Case,  11  CA.B.  310. 
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permit  revision  of  all  the  schedule  data  submitted  to 
11345  bring  them  up  to  date  to  reflect  changes  which  have 
occurred  since  the  hearing.  In  the  over-all  picture, 
however,  the  pattern  of  service  appeares  to  be  substantially 
the  same.  The  table  below  indicates  the  first-class  and  coach 
round-trip  flights  between  Chicago  on  the  one  hand  and 
Kansas  City,  Denver  and  the  West  Coast  on  the  other  in 
terms  of  number  of  flights  and  convenience  of  schedules 
for  the  month  of  September  1954. 

First-class  flights  Coach  flights 

Con-  Incon-  Con-  Incon- 

Station  pair  Total  venient  venient  Total  venient  venient 


Chicago- Kansas  City 

24 

22 

2 

11 

8 

3 

Chicago-Denver 

25 

17 

8 

8 

4 

4 

Chicago- Los  Angeles 

32 

21 

11 

28 

12 

16 

Chicago-  San  Francisco 

22 

11 

11 

18 

4 

14 

The  schedules  designated  inconvenient  in  the  above  table 
are  those  which  departed  or  arrived  between  12:00  mid¬ 
night  and  7:00  a.m.  For  example,  of  the  four  round-trip 
services  offered  by  United  between  Chicago  and  Denver 
in  September  1954,  two  east  bound  flights  left  at  the  same 
time,  3 :45  a.m.,  and  a  third  left  at  1 :05  a.m.  On  the  west¬ 
bound  schedule  one  flight  left  at  12:20  a.m.  and  another 
at  12:30  a.m.  Between  Chicago  and  Kansas  City,  three  of 
TWA’s  westbound  coach  flights  left  Chicago  within  a  half 
hour  of  each  other.  Three  of  the  five  eastbound  flights  left 
between  6:30  a.m.  and  7:40  a.m. 

I 

Denver’s  five  leading  traffic  markets,  in  order  of  volume 
of  passenger  traffic,  are  Los  Angeles,  New  York,  Chicago, 

San  Francisco,  and  Salt  Lake  City.  United  has  a  monoply 
in  all  five  of  these  markets.  It  serves  Denver  on  an  exclu¬ 
sive  transcontinental  basis  and,  as  discussed  below,  some¬ 
thing  is  to  be  desired  in  the  way  of  additional  conveniently 
scheduled  flights  over  Denver’s  primary  western  segments. 

Denver-Los  Angeles. —  United  provides  four  daily  four- 
engine  flights  from  Denver  to  Los  Angeles,  only  one  of 

i 

i 

I 

i 

i 

i 
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which  originates  at  Denver.  Thus,  westbound  passengers 
are  subject  to  delay  and  uncertainty  due  to  the  fact  that 
three  of  the  four  flights  originate  on  the  east  coast.  Further, 
under  United’s  service  pattern  only  two  of  its  four  flights 
have  convenient  departure  and  arrival  times  since  a  6:00 
a.m.  Denver  departure  and  8:45  a.m.  Los  Angeles  arrival 
is  too  early  and  a  10:45  p.m.  departure  and  a  2:45  aun. 
arrival  at  Los  Angeles  is  too  late  for  local  traffic  between 
the  terminals.  Eastbound  three  of  United’s  four  flights  ar¬ 
rive  at  Denver  at  1:00  a.m.,  12:55  a.m.,  and  6:10  ajn. 
Thus,  there  is  only  one  convenient  Denver-Los  Angeles 
eastbound  flight.  Gaps  in  the  pattern  of  service  are  also 
pronounced.  For  example,  westbound  United  has  no  de¬ 
parture  between  6 :00  a.m.  and  3  KX)  p.m.,  while  eastbound 
there  is  no  departure  between  7:45  in  the  morning  and 
8 :05  at  night 

11346  Denver- San  Francisco. —  None  of  United’s  five 
four-engine  flights  over  this  segment  originates  at 
Denver.  All  of  them  originate  on  the  east  coast  and  ob¬ 
viously  are  designed  for  transcontinental  traffic.  There  is 
no  westbound  flight  to  San  Francisco  between  the  hours 
of  5 :55  a.m.  and  2 :25  p.m.  It  appears  that  only  two  of  the 
five  westbound  flights  are  reasonably  convenient  for  local 
traffic.  The  other  three  flights  leave  Denver  at  12:20  a.m., 
3:45  a.m.,  and  5:55  a.m.,  and  arrive  at  San  Francisco  at 
4:30  a.m.,  7:55  a.m.,  and  12:30  p.m.,  respectively.  East- 
bound  United’s  service  is  slightly  better,  three  of  its  five 
flights  arriving  at  Denver  at  1 :35  a.m.,  2 :05  a.m.,  and  4 :30 
a.m.  Coach  service  is  provided  over  this  segment.  West¬ 
bound  flights  depart  Denver  at  3 :45  a.m.  and  5 :55  a.m.,  and 
eastbound  from  San  Francisco  they  arrive  at  Denver  at 
1 :35  a.m.  and  4 :45  a jn. 

Denver-Salt  Lake  CitySan  Francisco. — While  United 
provides  four  flights  from  Denver  to  Salt  Lake  City,  there 
is  no  departure  westbound  before  noon,  and  two  of  them 
are  scheduled  at  such  off  hours  as  to  be  unattractive  for 


I 
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use  by  the  local  passenger.  Between  Salt  Lake  City  and 
San  Francisco,  Salt  Lake  City’s  most  important  travel 
market,  United  offers  two  flights,  departing  at  9:20  a-m. 
and  5 :05  p.m.,  arriving  at  San  Francisco  at  12 :30  p.m.  and 
7 :25  p.m.,  respectively.  Eastbound  United  provides 
three  flights. 

Between  Denver  and  Kansas  City  Continental  provides 
ten  first-class  flights  with  three  Convair  and  two  DC-3 
round  trips  daily.  Morning,  noon  and  early  evening  de¬ 
partures  are  provided  in  each  direction.  Over  this  seg¬ 
ment  it  operates  one  and  a  half  nonstop  round  trips  and 
the  same  number  of  one-stops  via  Colorado  Springs,  in¬ 
volving  an  elapsed  time  penalty  of  35  percent.  One  of  the 
eastbound  nonstops  is  also  an  integral  part  of  a  Contin- 
ental-Braniff  interchange  operation  between  Denver  and 
St  Louis. 

The  leading  Kansas  City  segments  for  which  compet¬ 
itive  service  is  proposed  are  shown  below  in  the  order  in 
which  they  rank  in  the  city’s  ten  most  important  travel 
markets : 

1.  Kansas  City-Ccicago 
3.  Kansas  City-New  York 
6.  Kansas  City-Los  Angeles 
10.  Kansas  City-San  Francisco 

While  TWA  dominates  the  Kansas  City- Chicago  segment, 
it  has  no  monopoly  in  this  market  since  Braniff  also  has 
unrestricted  operating  rights  between  the  points.  It  does 
have  a  monopoly  on  the  other  three  segments. 

\Kansas  City-Los  Angeles. — TWA  provides  five  round- 
trip  Constellation  flights  daily  over  this  segment,  of  which 
three  are  first-class  and  two  coach.  Westbound,  no  flight 
leaves  Kansas  City  until  afternoon,  all  such  flights  orig¬ 
inating  on  the  east  coast  and  serving  the  transcontinental 
market.  The  two  westbound  coach  flights  are  not  only 
scheduled  at  off-hours  but  they  are  “bunched”  together. 
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departing  Kansas  City  at  12:10  a.m.  and  12:15  a.m.,  and 
arriving  at  Los  Angeles  at  5:10  a.m.  and  4:35  a.m.,  respec¬ 
tively.  Eastbound,  three  of  the  five  flights  arrive  at  Kan¬ 
sas  City  between  midnight  and  6 :15  a.m. 

11347  Kansas  City-Son  Francisco. — TWA  provides  this 
segment  with  three  and  one-half  round  trips  daily 
in  its  four-engine  primary  service.  There  is  no  morning 
service  westbound,  and  the  three  westbound  coach  flights 
leave  Kansas  City  at  11 :45  p.m.,  12 :15  a.i&,  and  5 :55  a.m., 
and  arrive  at  San  Francisco  at  5:00  a.m.,  6:45  aun.,  and 
11:40  a.m.,  respectively.  Eastbound  the  times  are  better, 
but  only  three  coach  flights  are  operated.  TWA  provides 
no  San  Francisco-Kansas  City  first-class  service  in  that 
direction. 

•••  the  prime  objective  of  Denver  in  this  proceeding  is 
to  obtain  competitive  nonstop  service  to  Chicago,  Kansas 
City,  Los  Angeles,  New  York,  Salt  Lake  City,  and  San 
Francisco.  The  relationships  between  Denver  and  these 
six  cities  in  the  important  aspects  of  community  of  inter¬ 
est  measurement  are  summarized  as  follows : 

Salt  San 

Kansas  Los  New  Lake  Fran- 
Chicago  City  Angeles  York  City  cisco 


Air  passengers 


with  Denver  (1952) 

4 

6 

1 

2 

5 

3 

Air  freight  to  Denver 

4 

5 

2 

3 

31 

1 

Air  freight  from  Denver 

2 

17 

1 

3 

14 

5 

Hotel  registrations  at  Denver 

1 

7 

2 

3 

11 

8 

Surface  letter  mail  from  Denver  3 

5 

2 

1 

8 

9 

Telephone  messages  from  Denver  2 

6 

4 

7 

14 

12 

Telegrams  from  Denver 

Rail  passengers  with  Denver 

2 

3 

5 

1 

6 

4 

in  1933 

Bank  checks  cleared  through 

2 

5 

6 

9 

7 

8 

Denver  Banks 

3 

11 

5 

1 

16 

2 

For  Kansas  City  its  first,  sixth,  tenth  and  thirteenth 
air  traffic  markets  lie  within  the  area,31  and  only  three  of 


“  The  other  leading  markets  of  Kansas  City  are:  St.  Louis,  sec¬ 
ond;  New  York,  third:  Wichita,  fourth:  and  Omaha,  fifth. 
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its  top  25  markets  lie  east  of  Chicago.  The  city’s  partici¬ 
pation  herein  is  directed  primarily  to  obtaining  improved 
service  to  Seattle,  Portland,  Spokane,  and  Salt  Lake  City. 
Farther,  only  seven  of  the  Los  Angeles  top  25  markets 
and  only  six  of  San  Francisco’s  top  25  markets  lie  east 
of  Chicago. 

Thus,  while  the  New  York  market  and  others  east  of 
Chicago  are  important  to  Denver,  Salt  Lake  City,  Reno 
and  Kansas  City,  they  are  overshadowed  by  the  domin¬ 
ance  of  the  traffic  markets  west  of  Chicago.  This  proceeding 
presents  the  opportunity  to  consider  several  New  and  ad¬ 
ditional  services  which  have  no  relationship  to  these  four 
cities,  such  as  New  York-San  Francisco  and  Detroit-  Los 
Angeles  nonstops.  However,  these  matters  can  be  decided 
separately  hereinafter  and  for  this  reason  attention  will 
be  directed  first  to  the  needs  of  these  four  cities  and  the 
individual  route  segments  directly  at  issue  in  the  area 
under  consideration. 

11348  Traffic. — The  traffic  strength  of  the  segments 

directly  involved  in  this  proceeding  is  apparent 
from  the  fact  that  in  1953  about  two  and  a  half  billion  rev¬ 
enue  passenger-miles  were  flown  over  them,  which  amoun¬ 
ted  to  more  than  the  total  traffic  of  United,  TWA  or  East¬ 
ern  and  exceeded  the  combined  traffic  of  National,  North¬ 
west,  Capital,  Delta,  Western  and  Colonial  In  September 
of  that  year  Los  Angeles,  Chicago  and  San  Francisco  gen¬ 
erated  Die  second,  third  and  fourth  highest  volume  of  rev¬ 
enue  passenger-miles  of  any  of  the  domestic  cities.  Chica¬ 
go  to  Los  Angeles  and  Chicago  to  San  Francisco  were  the 
fifth  and  sixth  best  segments  in  the  country  in  terms  of 
revenue  passenger-miles. 

The  density  of  these  segments  is  reflected  in  the  number 
of  schedules  operated.  In  September  1954,  there  were  60 
daily  schedules  between  Chicago  and  Los  Angeles,  40  daily 
schedules  between  Chicago  and  San  Francisco,  35  daily 
schedules  between  Chicago  and  Kansas  City,  and  33  daily 
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schedules  between  Chicago  and  Denver,  with  a  total  bet¬ 
ween  points  on  the  major  segments  of  232  a  day,  or  almost 
7,000  a  month.  The  load  factors  over  these  segments  have 
been  high,  averaging  70.6  percent  in  March  and  76.8  per¬ 
cent  in  September  1953  on  all  nonstop  flights  between  any 
two  of  the  five  cities,  Chicago,  Kansas  City,  Denver,  Los 
Angeles  and  San  Francisco. 

The  point-to-point  movement  of  traffic  over  the  six  lead¬ 
ing  Denver  and  Kansas  City  route  segments  involved  is 
shown  in  the  table  below  for  the  past  three  survey  periods. 


March 

1-14 

1963 

Sept. 

17-30 

1953 

March 

1-14 

1954 

Between  Denver  and: 

Los  Angeles  , 

1,224 

1,408 

1,477 

Chicago 

886 

1,335 

1,039 

New  York 

920 

1,192 

1,077 

San  Francisco 

1,089 

1,030 

923 

Salt  Lake  City 

744 

661 

872 

Kansas  City 

469 

560 

524 

Between  Kansas  City  and: 

Chicago 

2,146 

3,069 

2,867 

New  York 

1,329 

1,884 

1,899 

Los  Angeles 

638 

947 

816 

Washington 

474 

587 

588 

San  Francisco 

396 

494 

545 

Denver 

459 

560 

524 

11349  The  following  table  shows  that  the  annual  traffic 

over  the  segments  for  which  competition  has  been 

proposed  in  the  area  is  substantial  at  1954  levels  both  in 
terms  of  passengers  and  passenger-miles.82 

Mileage  Passengers  Passenger  miles 

Between  Denver  and : 

Los  Angeles 

849 

41,613 

35,329,437 

Chicago 

909 

34,086 

30,984,174 

San  Francisco 

956 

30,732 

29,379,792 

Salt  Lake  City 

380 

22,686 

8,620,300 

Kansas  City 

552 

15,418 

8,510,736 

Reno 

803 

1,443 

1,158,729 

83  March  plus  September  1964  survey  figures  times  13. 
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Between  Kansas  City  and: 

Chicago 

405 

79,157 

32,058,585 

Los  Angeles 

1,368 

22,412 

30,659,616 

San  Francisco 

1,507 

13,845 

20,864,415 

Between  Salt  Lake  City  and: 

San  Francisco 

600 

34,853 

20,911,800 

Reno 

423 

3,263 

1,380,249 

Reno-San  Francisco 

192 

93,574 

17,966,208 

Between  Chicago  and: 

Los  Angeles 

1,751 

146,081 

255,787,831 

San  Francisco 

1,856 

92,001 

170,753,856 

The  above  figures  do  not  represent  the  full  traffic  flow 
over  these  segments  because  they  do  not  reflect  connecting 
passengers  to  points  beyond  either  city  in  the  pairs  shown. 

Both  the  proponents  and  opponents  of  competition  in  this 
proceeding  recognize  that  the  potential  volume  of  traffic 
available  to  support  the  proposed  services  is  the  critical 
determinant  in  the  ultimate  finding  of  public  convenience 
and  necessity.  For  the  most  part  this  depends  upon  wheth¬ 
er  or  not  the  pattern  of  almost  uninterrupted  growth  in 
airline  traffic  in  the  United  States  will  continue  in  the 
future. 

i 

j 

Total  traffic  has  grown  from  6  billion  revenue  passenger- 
miles  in  1946  to  8  billion  in  1950  and  to  16  billion  for  the 
12  months  ended  September  30, 1954.  Since  1950  the  sharp¬ 
est  increase  has  been  in  coach  traffic,  which  has  increased 
from  1  billion  to  5  billion  revenue  passenger-miles  for  the  j 
12  months  ended  September  30,  1954.  The  percent- 
11350  age  of  the  total  represented  by  coach  has  been  in¬ 
creasing  steadily  since  its  introduction  in  1948.  In 
1950  it  was  13  percent  of  total  traffic  and  for  the  12  months 
ended  September  30,  1954,  it  amounted  to  31  percent. 

If  this  growth  continues,  there  is  no  doubt  that  the  prin-  ; 
cipal  segments  under  consideration  will  share  in  that 
growth  and  at  least  to  an  extent  equal  to  the  national  av- 
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erage,  since  they  are  among  the  strongest  and  most  rep¬ 
resentative  segments  in  the  country.  In  fact,  since  they 
lie  in  the  -western  part  of  the  nation,  which  in  recent  years 
has  shown  a  tendency  to  exceed  the  national  average  in 
indices  of  economic  activity,  it  is  not  improbable  that 
these  segments  will  obtain  a  greater-than-average  share 
or  any  future  traffic  growth  for  the  nation  as  a  whole. 

As  hereinbefore  discussed,  two  estimates  of  the  future 
national  growth  of  airline  traffic  were  submitted  for  the 
record  in  this  proceeding.  The  City  of  Denver  has  esti¬ 
mated  that  the  number  of  domestic  passengers  enplaned 
in  1955  and  1960  will  be  26  and  60  percent  greater,  respec¬ 
tively,  than  in  1952.  North  American  has  estimated  that 
total  domestic  air  travel  will  amount  to  18  billion  revenue 
passenger-miles  in  1955,  29  billion  in  1960,  and  57  billion 
in  1975.  This  forecast  is  based  on  the  relationship  of  air 
traffic  to  Gross  National  Product  (GNP)  and  assumes  an 
increasing  ratio  of  passenger-miles  per  $1,000  of  GNP  for 
the  years  1954  through  1975. 

Bureau  Counsel  submitted  data  showing  the  historical 
relationship  through  the  year  1953  of  first-class  revenue 
passenger-miles  per  $1,000  of  GNP  in  terms  of  both  cur¬ 
rent  and  1951  dollars,  and  that  for  the  years  1947  through 
1949  the  ratio  of  first-class  traffic  to  GNP  tended  to  level 
off,  or  even  decline  slightly.  The  resumption  of  the  upward 
trend  in  1951  is  attributed  largely  to  the  outbreak  of  the 
Korean  hostilities  and  the  accelerated  defense  effort.  Bur¬ 
eau  Counsel  contends  that  a  significant  forecast  of  the 
relationship  of  total  air  traffic,  including  coach  traffic,  to 
GNP  cannot  be  made  at  the  present  time  due  to  the  indus¬ 
try’s  relatively  short  experience  with  coach  service,  the 
incomplete  exploitation  of  this  market,  and  the  introduc¬ 
tion  into  the  relationship  of  a  new  factor,  namely,  the 
price  differential  between  first-class  and  coach  services. 
It  is  argued  that  these  factors  cloud  the  effect  of  a  fully- 
exploited  coach  market  on  the  first-class  market,  and  thus 
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make  undefinable  the  ultimate  relationship  of  total  traf¬ 
fic  to  GNP. 

There  is  no  evidence  in  this  proceeding,  however,  that  j 
airline  traffic  will  not  increase  at  least  in  proportion  to  the 
economic  growth  of  the  nation  as  a  whole.  Recent  forecasts 
are  almost  unanimously  optimistic  with  respect  to  the  con¬ 
tinued  expansion  of  the  national  economy."  In  fact,  there 
is  unanimity  of  opinion  among  the  parties  that  traf¬ 
fic  will  continue  to  grow,  and  current  reports  of  the  ! 
11351  carriers  show  a  rising  trend  of  total  air  traffic, 
which  supports  the  thinking  that  there  will  be  a  fur¬ 
ther  increase  in  domestic  air  traffic  and  that  the  segments 
involved  in  this  proceeding  will  share  in  that  growth. 

It  has  been  established  that  Denver,  Salt  Lake  City, 
Reno,  and  Kansas  City  have  their  greatest  community  of 
interest  and  primary  travel  flow  in  an  east-west  direction. 
United  is  the  dominant  carrier  west  of  Chicago.  In  March 
and  September  1953  it  flew  40  percent  of  the  first-class 
revenue  passenger-miles  and  17  percent  of  the  coach  traf¬ 
fic  on  the  segments  under  consideration.  At  Denver  it  has  ! 
a  monopoly  in  seven  of  the  first  ten  leading  travel  markets,  ! 
originating  and  terminating  more  than  52  percent  of  the 
total  passengers  in  all  directions  in  March  and  September 
1952,  even  though  Denver  is  served  by  five  airlines.  Of  the  j 
total  Denver  passengers  59  percent  are  east-west,  and  of 
these  United  carried  77  percent  all  the  way.  At  Salt  Lake 
City  United  serves  eight  of  the  first  ten  travel  markets  ex¬ 
clusively  and  carries  more  than  68  percent  of  all  Salt  Lake 
City  passengers.  Fifty-four  percent  were  east-west,  with  j 
United  carrying  82  percent  all  the ’way.  At  Reno  United  J 
originated  and  terminated  almost  92  percent  of  the  east- 
west  passengers  all  the  way. 


39  For  example.  Economic  Report  of  the  President  transmitted  j 
to  the  Congress  on  January  20,  1955  (page  48). 
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Although  Kansas  City  is  served  by  five  airlines,  TWA 
in  March  and  September  1952  carried  almost  55  percent 
of  the  total  passengers.  Approximately  67  percent  of  the 
traffic  is  east-west  and  TWA  carried  73  percent  of  it. 

Effect  on  existing  carriers. — In  the  matter  of  diversion 
the  carriers  arrive  at  different  results.  The  following  table 
sets  forth  the  extent  to  which  United  estimates  its  1953 
Denver  passenger  revenues  would  be  diverted  by  the  var¬ 
ious  proposals. 

Carrier  Amount 


I 


TWA 
American 
North  American 
Continental 
Western 


$4,640,879 
4,613,436 
2,486,484 
2,347,745  * 
1,147,248 


*  Continental’s  proposals  1,  2  and  3  combined. 


United  contends  that  the  above  estimates  do  not  portray 
all  of  the  diversion  that  must  be  considered.  It  points  out 
that  in  all  instances  express,  freight  and  mail  revenues 
would  also  be  diverted  and  would  have  to  be  added  to  the 
above  amounts. 


11352  TWA  estimates  that  if  it  serves  Denver  the  diver¬ 
sion  from  other  carriers  would  not  exceed  $1,800,000 
based  upon  1953  levels.  It  maintains  that  United  would 
not  lose  more  than  $1,518,622,  or  only  0.9  percent  of  its 
1953  domestic  revenues. 

American  and  North  American  did  not  submit  estimates 
of  diversion  of  Denver  revenues.  Continental  estimates  that 
its  Denver  services  (including  interchange  proposals) 
would  divert  $2,505,000,  and  Western  estimated  that  it 
would  divert  $1,479,212  in  passenger  revenue  from  United. 

TWA  estimates  that  United  would  divert  $3,523,162  an¬ 
nually  at  Kansas  City.  United  submitted  no  estimate  with 
respect  to  TWA.  Continental  estimates  that  TWA  would 
have  diverted  $1,152,501,  United  $1,113,035,  and  North 
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American  $1434,773  between  Denver  and  Kansas  City 
from  it  in  1954.  TWA  estimates  that  it  would  divert  $181,- 
853,  or  L6  percent  of  Continental’s  revenues. 

At  the  hearing  United,  assuming  a  long-haul  restriction, 
estimated  that  the  most  that  its  Kansas  City  service  would 
divert  from  Continental  and  Braniff  would  be  $72,000  and 
$67,000,  respectively.  Braniff  estimates  that  United’s  in¬ 
itial  phase  schedules  would  divert  $974-13  the  first  year 
and  $254,473  annually  in  the  future  of  its  Ohicago-Kansas 
City  passenger  revenues.  At  1953  traffic  levels,  it  estimates 
that  Continental’s  proposals  would  involve  amounts  of  di¬ 
version  ranging  from  $80,273  for  proposal  11  to  $438,893 
for  proposal  6.  Continental  estimated  the  maximum  diver¬ 
sion  from  Braniff  at  $203,000  by  its  proposal  10,  which 
amounts  to  about  7/10  of  one  percent  of  Braniff ’s  system 
passenger  revenues  in  1953. 

Diversion  of  traffic  to  a  competitive  service  becomes  im¬ 
portant  when  the  probable  less  of  traffic  affects  the  over¬ 
all  position  of  the  existing  carrier  to  such  an  extent  as  to 
impair  its  ability  to  perform  its  authorized  services.*4  The 
major  segments  for  which  competition  is  proposed  in  the 
area  are  dominated  by  United,  TWA  and  American.  The 
financial  positions  of  these  carriers  leave  no  doubt  that 
the  establishment  of  a  competitive  service  over  these  seg¬ 
ments  to  provide  additional  service  for  Denver,  Salt  Lake 
City,  Reno  and  Kansas  City,  and  between  Chicago  and  the 
West  Coast  would  not  impair  their  ability  to  render  ser¬ 
vice  even  if  the  diversion  involved  were  substantial  As 
of  December  31,  1953,  United,  TWA,  and  American  each 
had  assets  of  over  $150,000,000  and  even  higher  average 
annual  operating  revenues.  Together  they  had  59  percent 


94  National  Air,  et  al.,  Daytona  BeachrJacksonviUe,  1  CAA.  612, 
617-18  (1940) ;  American  Air,  et'al.,  East-West  California,  4  CAJB. 
297,  312  (1942);  Rocky  Mountain  States  Air  Service,  6  CAJB. 
695,  746  (1946). 
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of  the  assets  and  57  percent  of  the  operating  revenues  of 
the  entire  trunkline  industry.  All  three  enjoy  an  imposing 
profit  position. 

11353  A  more  serious  problem  is  presented  by  the  pos¬ 
sible  diversion  from  Continental  between  Denver 
and  Kansas  City,  and  from  Braniff  between  Kansas  City 
and  Chicago.  These  carriers  are  two  of  four  trunklines 
still  requiring  subsidy,  but  the  record  suggests  that  the 
danger  could  be  lessened  by  appropriate  restrictions. 

Estimates  of  diversion  relating  to  Denver,  Salt  Lake 
City,  Reno,  and  Kansas  City  and  additional  east-west  ser¬ 
vice  to  and  from  these  points  in  the  area  under  considera¬ 
tion  have  been  discussed  above.  Substantially  greater 
amownts  of  diversion  are  involved  with  respect  to  the 
additional  services  proposed  between  San  Francisco  and 
Los  Angeles  on  the  one  hand  and  Chicago  and  points  east 
on  the  other. 

United  and  TWA  estimate  that  American’s  proposed 
service  between  San  Francisco  and  Chicago  and  beyond  to 
the  east  alone  would  have  diverted  $7,964,683  annually  in 
passenger  revenues  from  United,  and  another  $5,263,171 
from  TWA,  or  a  total  of  $13,227,854  from  both  carriers, 
had  it  been  effective  in  1953.  As  to  North  American’s  pro¬ 
posed  San  F ranci sco- Chicago  and  Los  Angeles-Chicago  ser¬ 
vices  United  and  TWA  estimate  that,  in  and  of  themselves, 
these  operations  would  divert  $3,033,087  in  passenger  rev¬ 
enues  from  United  and  $5,247,072  from  TWA,  or  $8,280,- 
159  from  both  carriers.  United  and  TWA  estimate  that 
Continental’s  proposed  service  between  the  same  points 
would  result  in  $3,043,032  diversion  from  United  and 
$4,586,122  from  TWA,  or  a  total  of  $7,629,154  per  year. 
Were  Continental  also  to  enter  into  an  interchange  with 
Capital,  United  and  TWA  would  expect  the  diversion  of 
passenger  revenues  between  San  Francisco  and  Los  An¬ 
geles,  an  the  one  hand,  and  Chicago  and  points  east  to 
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increase  to  $5,036,054  from  United  and  $5,858,529  from 
TWA  for  a  total  of  $10,894,583  annually” 

American  stated  that  under  their  proposals  North  Am- 
erican  and  Continental  would  subject  $8,409,722  and  $9,589,- 
716,  respectively,  of  its  revenues  to  diversion,  without 
making  any  estimate  of  the  amount  it  would  actually  ex¬ 
pect  to  be  diverted. 

•  «  •  • 

11354  It  is  the  position  of  the  six  railroads 87  represen¬ 
ted  at  the  hearing  that  the  existing  rail  and  air  trans¬ 
portation  in  the  area  under  consideration  is  fully  adequate 
in  quality  and  quantity  to  meet  present  and  forseeable  fut¬ 
ure  public  demand,  and  that  the  existing  carriers,  par¬ 
ticularly  these  railroads,  would  be  adversely  affected  by 
the  entrance  of  additional  competitors  in  any  part  of  the 
area  covered  by  the  applications  in  this  proceeding,  and 
that  the  establishment  of  unneeded  additional  air  trans¬ 
portation  service  is  likely  to  hamper  rather  than  help  the 
development  of  air  transportation,  and  may,  in  the  long 
run,  result  in  less  adequate  over-all  transportation  service 
because  the  share  of  the  traffic  available  to  eadh  of  the 
competing  carriers  will  be  reduced.  They  urge  that  the 
applications  be  denied  for  thhe  following  reasons : 

The  six  railroads  have  a  substantial  interest  in  this  pro¬ 
ceeding  in  view  of  their  combined  net  investment  of 
$4,420,924,932  including  $17,332,272  in  passenger  motive 
power  and  passenger  train  equipment  operating  between 


35  These  amounts  do  not  include  United’s  estimates  of  diversion 
of  Denver,  Salt  Lake  City,  and  Reno  revenues  which  that  carrier 
would  expect  to  sustain  under  the  proposals  of  one  or  more  of 
these  carriers. 

37  Atchison,  Topeka  and  Santa  Fe  Railway  Company;  Chicago, 
Burlington  &  Quincy  Railroad  Company;  Chicago  and  North  West¬ 
ern  Railway  Company;  Chicago,  Rock  Island  and  Pacific  Railroad 
Company,  The  Denver  and  Rio  Grande  Western  Railroad  Com¬ 
pany;  and  Union  Pacific  Railroad  Company. 
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Denver  and  other  key  cities  covered  by  the  applications 
herein.  System  passenger  service  revenues  of  the  six  rail¬ 
roads  in  1953  were  $273,749,332.  This  investment  is  exclu¬ 
sive  of  substantial  investments  in  passenger  stations,  com¬ 
missaries,  mail  and  express  facilities,  locomotive  and  car 
shops  and  the  like,  it  does  not  take  into  account  investment 
in  facilities,  material  and  supplies  required  to  maintain 
tract  and  right-of-way  to  the  standard  required  for  high¬ 
speed  passenger  train  operation. 

•  •  •  • 

.  .  .,  the  May  1954  report  of  the  President’s  Air  Coord¬ 
inating  Committee  reads  in  part: 

“The  national  interest  in  promoting  air  transportation 
must  take  account  of  the  parallel  national  interest  in  the 
adequacy  and  economic  soundness  of  all  forms  of  transpor¬ 
tation.  This  principle  has  assumed  increasing  important 
as  air  transportation  itself  has  grown  in  size  and  in  com¬ 
petitive  impact  In  the  long  run,  the  public  can  best  be 
assured  of  maximum  economy  and  efficiency  of  the  over¬ 
all  transportation  system  if  each  form  of  transportation 
is  required  to  compete  with  other  forms  on  the  basis  of 
inherent  service  advantages  and  true  economic  costs.” 

Stated  differently,  the  point  the  railroads  make  is  that 
no  transport  agency  may  be  dealt  with  in  a  vacuum  if  the 
interest  of  the  entire  public  is  to  be  completely  safeguarded 
and  that,  notwithstanding  the  fact  that  the  Act  deals  with 
only  one  type  of  transport,  the  Board  must  consider  many 
diverse  economic  and  social  factors  in  carrying  out  con¬ 
gressional  policy. 

11355  Many  of  the  Board’s  decisions  have  been  cited 
wherein  the  benefits  of  competition  were  recognized 
where  the  markets  were  of  sufficient  size  and  the  existing 
service  was  marginal.  Some  of  the  major  benefits  result¬ 
ing  from  sound  competition  are  increased  frequency  of  ser¬ 
vice,  improved  service,  choice  of  equipment,  choice  of  car- 
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rier,  greater  availability  of  space,  and  greater  generation 
of  traffic. 

Some  indication  of  the  benefits  of  competition  as  applied 
to  this  proceeding  is  found  in  the  record  of  traffic  genera¬ 
tion  of  two  of  the  carriers  for  whom  competition  is  pro¬ 
posed.  United  and  TWA  have  consistently  done  a  better 
job  in  developing  traffic  under  the  stimulus  of  competition 
than  they  have  while  operating  under  monopoly  conditions. 
Between  1948  and  1953,  at  13  competitive  cities  passengers 
enplaned  by  United  increased  an  average  of  100  percent, 
whereas  Denver  and  Salt  Lake  City  increases  amounted 
to  only  92  percent  and  66  percent,  respectively.  At  16  com¬ 
petitive  TWA  cities  the  increase  in  TWA  boardings  was 
167.2  percent,  yet  at  Kansas  City  the  increase  was  70.5  per¬ 
cent,  or  less  than  half  the  increase  that  took  place  under 
competitive  conditions.  In  addition,  it  is  to  be  noted  that 
the  ranking  of  Denver,  Salt  Lake  City,  and  Kansas  City 
in  traffic  generation  among  all  United  States  cities  has 
declined  in  spite  of  the  dynamic  growth  of  those  three  cities. 
Between  1947  and  1952  Denver  dropped  from  the  20th 
largest  air  passenger  center  to  22nd  position,  Kansas  City 
from  12th  to  16th,  and  Salt  Lake  City  from  38th  to  51st 
In  March  1954  Denver  ranked  23rd,  Kansas  City  16th, 
and  Salt  Lake  City  52nd. 

Many  witness  testified  as  to  their  inability  to  get  space 
on  United,  the  inconvenience  of  departure  and  arrival 
times,  the  large  number  of  people  standing  by  at  United’s 
ticket  counters  hoping  to  get  on  flights,  passengers  being 
stranded  overnight  at  Denver  or  Salt  Lake  City  because 
of  lack  of  space,  and  persons  who  were  compelled  to  take 
a  train  or  cancel  their  trips  because  they  could  not  obtain 
a  confirmed  reservation  sufficient  time  in  advance  to  make 
final  arrangements  for  their  trip. 

By  virtue  of  United’s  route  structure  it  appears  that 
United  is  confronted  with  problems  in  providing  either 
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too  much  service  east  of  Denver  or  not  enough  service 
west  of  that  city.  Its  service  into  Denver  from  the  east  is 
on  a  single  route  line  but  at  this  point  is  divides,  some 
flights  branching  off  to  Las  Vegas  and  Los  Angeles,  some 
to  Portland  and  Seattle,  and  others  straight  on  to  Salt 
Lake  City  and  San  Francisco. 

The  problem  which  the  existing  carriers  face  with  re¬ 
spect  to  scheduling  more  convenient  service  at  the  four 
cities  primarily  under  consideration  appears  to  be  that 
they  are  served  as  an  adjunct  to  transcontinental  opera¬ 
tions.  It  was  not  so  long  ago  that  the  transcontinental  car¬ 
riers  were  forced  by  the  operational  limits  of  their  aircraft 
to  stop  at  almost  every  intermediate  point  on  their  coast- 
to-coast  flights.  In  this  respect  Salt  Lake  City  points  out 
that  it  was  at  one  time  a  major  stopping  point  on  all  east- 
west  flights,  but  with  the  advent  of  larger  aircraft  with 
longer  range  the  tendency  of  United  has  been  to  overfly 
the  city  on  many  flights ;  and,  moreover,  that  the  schedules 
of  necessity  are  designed  primarily  for  long-haul  traffic, 
completely  ignoring  the  convenience  of  the  Salt  Lake  City 
passenger  wanting  to  travel  either  to  Denver  or  San 

Francisco. 

11356  Continuous  complaints  are  registered  with  the 

various  agencies  representing  Salt  Lake  City  in  this 
case38  from  air  passengers  or  potential  air  passengers 
with  respect  to  their  inability  to  obtain  proper  service  to 
San  Francisco  or  Denver  and  points  east.  This  represents 
a  hardship  to  many  business  men  who  must  take  impor¬ 
tant  business  trips  to  those  cities  on  short  notice.  In  many 
instances,  such  people  have  been  forced  to  take  other 
means  of  transportation  and  have  at  times  been  denied 
the  benefits  of  air  service. 

In  the  case  of  the  City  of  Reno,  witnesses  for  the  city 


83  Salt  Lake  City  Corporation,  Utah  State  Aeronautics  Commis¬ 
sion,  and  the  Salt  Lake  City  Chamber  of  Commerce. 
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contended  that  the  need  for  additional  east-west  service 
existed,  particularly  with  respect  to  services  to  the  east. 
They  testified  that  in  order  to  obtain  service  to  Chicago 
and  points  east  many  Reno  passengers  used  a  “back-haul” 
service  through  San  Francisco  at  additional  expense.  Be¬ 
cause  of  its  position  as  a  tourist  center  the  economy  of 
Reno  is  influenced,  in  large  measure,  by  the  quality  of  the 
transportation  service  made  available  for  it 

Reno  and  Las  Vegas  are  comparable  in  terms  of  popu¬ 
lation  and  other  economic  indices  and  Reno  occupies  much 
the  same  relationship  to  San  Francisco  that  Las  Vegas 
does  to  Los  Angeles.  Both  are  resort  communities  and 
their  principal  industry  is  serving  recreational  and  con¬ 
vention  business,  but  the  growth  in  the  activity  of  Las  Veg¬ 
as  in  this  respect  has  far  out-distanced  Reno.  For  exam¬ 
ple,  Las  Vegas  has  260  hotels  as  compared  to  129  at  Reno 
and  one-half  again  as  many  hotel  rooms  as  does  Rena 
Since  1946  nine  new,  lavish  hotels  have  been  constructed  at 
Las  Vegas.  None  has  been  built  at  Reno. 

The  one  point  of  significant  difference  between  Reno  and 
Las  Vegas  is  a  matter  of  geography.  While  Las  Vegas  is 
slightly  farther  from  its  main  area  of  community  of  in¬ 
terest,  Los  Angeles,  surface  transport  by  means  of  pri¬ 
vate  automobile,  bus  and  railroad  is  relatively  easy. 
Such  is  not  the  case  between  Reno  and  its  most  import¬ 
ant  market,  the  San  Franciseo-Oakland  Bay  area. 

Conclusion. — In  view  of  the  foregoing  facts  as  to  the 
importance  of  the  area  and  points  involved,  the  present 
and  growing  community  of  interest  factors,  present  and 
potential  volume  of  traffic  in  the  markets,  and  the  well 
recognized  beneficial  effects  of  objective  competition,  it  is 
found  that  the  public  convenience  and  necessity  require 
the  authorization  of  additional  east-west  services  at  Den¬ 
ver,  Salt  Lake  City,  Reno,  and  Kansas  City  between 
Chicago  on  the  one  hand  and  Los  Angeles  and  San  Fran¬ 
cisco  on  the  other. 
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As  hereinbefore  noted,  services  between  these  points 
and  cities  east  of  Chicago  and  Kansas  City  are  in  issne 
by  virtue  of  the  existing  routes  of  certain  carriers  and  by 
reason  of  various  interchanges  under  investigation. 
11357  The  services  found  to  be  required  above  substan¬ 
tially  meet  the  primary  need  for  improvements  for 
the  cities  principally  concerned  in  this  proceeding.  The 
evidence  submitted  in  behalf  of  Denver  also  shows  need 
and  traffic  support  for  competitive  service  to  New  York  and 
a  secondary  need  for  non-competitive  service  to  other 
points  east  of  Chicago  such  as  Washington.  As  to  Kansas 
City  the  record  indicates  some  need  for  improvement  to 
New  York  and  other  eastern  cities. 

i 

Of  the  five  four-engine,  first-class  schedules  operated 
westbound  by  United  between  these  cities  in  September 
1953,  three  arrived  at  Denver  within  a  period  of  35  min¬ 
uets.  Its  two  coach  services  departed  New  York  within  25 
minutes  of  each  other  and  one  arrived  at  Denver  at  3:10 
a.m.  Eastbound  three  of  United’s  eight  first-class,  four- 
engine  flights  left  Denver  during  the  noonday  period,  one 
other  departing  at  2  K)0  ajn.,  and  another  at  6 :20  ajn.  In 
one  instance  a  coach  flight  had  a  2:05  a.m.  departure  at 
Denver  and  in  other  a  2 :10  a.m.  arrival  at  New  York. 


The  following  table  shows  the  annual  estimated  0  &  D 
traffic  at  1954  levels  both  in  terms  of  passengers  and  pas¬ 
senger-miles  between  Denver  and  Kansas  City  and  major 
points  east  on  the  other. 

Between  Denver  and:  Passengers  Passenger-Miles 


New  York 

Washington 

Detroit 

Cleveland 

Philadelphia 

Pittsburgh 


35,906  58,598,592 

13,767  20,774,403 

6,136  6,909,136 

4,511  5,485,376 

3,965  6,256,770 

1,329  2,677,935 
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Between  Kansas  City  and: 

New  York 

Washington 

Detroit 

Cleveland 

Pittsburgh 
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Passengers  Passenger-Miles 


51,610  56,977,440 

15,756  .  14,986,688 

11,778  7,349,472 

7,735  5,561,465 

6,186  4,829,032 


New  York  City  ranks  second  in  Denver’s  leading  traffic 
segments.  Denver  is  the  fourth  largest  metropolitan  area 
without  competitive  through  service  to  New  York,  and  the 
second  largest  air  traffic-generating  center  in  the  nation 
without  such  service.  In  terms  of  passenger-miles  New' 
York  is  Denver’s  largest  air  travel  market  Considering 
the  existance  of  a  large  air  travel  market  and  major  com¬ 
munity  of  interest  between  the  two  cities,  and  the  steady 
growth  of  Denver,  its  great  tourist  industry,  and  its  stra¬ 
tegic  location  in  connection  with  new  and  increasingly  im¬ 
portant  mining  activities,  it  appeares  that  the  community 
of  interest  will  increase  in  the  future. 


New  York  is  Kansas  City’s  third  largest  market  and  in 
terms  of  passenger-miles  it  is  Kansas  City’s  largest 
air  travel  market.  Kansas  City  is  the  third  largest 
city  without  two  or  more  through  services  to 
11358  New  York,  the  nation’s  third  largest  traffic-generat¬ 
ing  center,  and  the  fifth  largest  market  without  such 
services. 


Considering  the  importance  of  Denver  and  Kansas  City 
and  their  present  and  growing  community  of  interest  with 
New  York  and  other  eastern  points,  there  appears  to  be 
sufficient  traffic  to  support  additional  service  in  the  Den¬ 
ver-east  and  Kansas  City-east  markets.  Such  service  would 
be  in  the  public  interest  and  it  is  so  found. 

Route  'pattern  and  selection  of  carrier . — Traffic  between 
Denver  and  Kansas  City  in  the  west,  on  the  one  hand,  and 
major  traffic  centers  in  the  east,  on  the  other,  will  benefit 
from  and  economically  sustain  competitive  east-west  ser¬ 
vice.  As  hereinbefore  discussed,  six  carriers  have  applied 
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for  route  extensions  to  provide  additional  east-west  service 
to  Denver  or  Kansas  City,  or  both  points.  It  is  next  nec¬ 
essary  to  review  the  proposals  to  determine  which  carrier 
or  carriers  may  best  serve  the  public  interest  in  providing 
the  service  hereinbefore  found  to  be  required. 

The  Bureau  of  Air  Operations  took  no  position  up  to 
the  tlose  of  the  hearing  as  to  the  necessity  for  the  pro¬ 
posed  services,  or  which  carrier  should  perform  them.  On 
brief  it  maintains  that  the  traffic  on  the  major  segments 
of  the  points  in  issue  is  sufficiently  dense  to  warrant  ex¬ 
tensive  competition  without  economic  disruption  of  the 
air  transportation  system  and  at  the  same  time  furnish  a 
substantial  measure  of  new  and  improved  service. 

As  the  case  now  stands  submitted,  the  Bureau  proposes 
that  the  applications  be  granted  to  the  following  extent: 

(1)  The  authorization  of  TWA  to  serve  Denver  on  its 
route  No.  2,  subject  to  the  restrictions  that  (a)  flights  ser¬ 
ving  Denver  shall  not  serve  Kansas  City  or  St.  Louis,  and 
(b)  westbound  flights  serving  Denver  shall  serve  Los  An¬ 
geles  before  San  Francisco  and  eastbound  flights  origin¬ 
ating  at  San  Francisco  shall  serve  Los  Angeles  before 
serving  Denver ; 

(2)  Authorization  to  United  to  serve  Kansas  City  as 
an  intermediate  point  on  its  route  No.  1,  subject  to  the 
restriction  that  flights  serving  Kansas  City  shall  not  serve 
Chicago  or  Denver; 

(3)  The  addition  of  a  new  route  segment  on  route  No.  35 
of  Western  between  the  terminal  points  San  Francisco 
and  Denver  via  the  intermediate  points  Reno  and  Salt 
Lake  City,  the  authorization  to  Reno  being  for  a  period 
not  to  exceed  three  years  and  the  authorization  being  sub¬ 
ject  to  an  appropriate  restriction  so  as  to  preclude  through- 
plane  service  between  San  Francisco  and  Reno,  on  the  one 
hand,  and  points  north  and  east  of  Salt  Lake  City,  other 
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than  Denver,  on  Western’s  route  Nos.  19,  28  and  35,  on  the 
other  hand; 


11359  (4)  The  extension  of  American’s  route  Nos.  7 

and  25  from  Chicago  to  Los  Angeles  and  to  San 
Francisco. 


While  the  Bureau  would  not  extend  competition  into 
basically  uneconomic  areas,  the  over-all  impact  of  his 
recommendations  is  of  great  magnitude. 

There  is  a  large  percentage  of  high  density  traffic  in¬ 
volved  in  this  proceeding  and  there  is  need  for  improving 
east-west  service  in  the  western  market  directly  involved 
and  to  points  in  the  east.  . . . 

The  Bureau’s  choice  of  TWA  rather  than  American  to 
provide  the  additional  service  needed  by  Denver  is  based 
on  the  following  factors.  In  terms  of  the  number  of  passen¬ 
gers  for  whom  new  one-carrier  authorization  would  be  pro¬ 
vided,  American  and  TWA  axe  about  equal  when  Denver- 
St  Louis  traffic  is  excluded  in  the  case  of  TWA.  When  com¬ 
pared  in  terms  of  the  cities  with  which  Denver  considers 
it  needs  improved  service,  both  TWA  and  American  would 
provide  the  major  portion  of  these  services.  . . . 

TWA  would  provide  Denver  competitive  service  to  Chi¬ 
cago,  Los  Angeles,  and  New  York,  and  new  one-carrier 
service  for  38  percent  of  all  passengers  exchanged  between 
Denver  and  points  of  principal  community  of  interest  who 
have  been  using  two-carrier  connecting  service.  Among 
the  principal  points  offered  new  one-carrier  service  by  the 
granting  of  TWA’s  application  and  the  number  of  passen¬ 
gers  exchanged  with  Denver  in  1954  are : 

Number  of 
Passengers 

2,015 
1,209 
1,859 


Pittsburgh 

Dayton 

Indianapolis 
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The  animal  total  of  5,083  averages  about  14  passengers 
a  day. 

•  »  •  • 

The  Bureau’s  recommendation  that  United  should  be  sel¬ 
ected  to  serve  Kansas  City  is  premised  upon  the  following: 
In  addition  to  the  volume  of  traffic  that  would  be  provided 
new  one-carrier  service  by  United  between  Kansas  City 
and  San  Diego  and  Pacific  Northwest  points,  particularly 
Seattle,  United  would  also  provide  first  competitive  ser¬ 
vice  to  important  points  east  and  west  of  Kansas  City. 
An  added  bebefit  from  authorizing  United’s  service  to 
Kansas  City  and  TWA’s  at  Denver  would  flow  from  better 
balance  between  the  amount  of  first-class  and  coach  ser¬ 
vice  which  may  be  offered  to  both  points.  In  recent  years 
the  managements  of  TWA  and  United  have  appeared  to 
pursue  somewhat  different  policies  with  respect  to  first- 
class  and  coach  service.  For  example,  between  New  York 
and  Denver,  United  furnishes  15  first-class  nonstop,  one- 
stop  and  two-stop  flights  and  three  such  coach  flights.  On 
the  other  hand,  between  New  York  and  Kansas  City  TWA 
furnishes  nine  first-class  and  seven  coach  flights  with  two 
or  fewer  stops.  The  proposed  authorization  of  United  to 
Kansas  City  in  connection  with  the  proposal  of  TWA 
to  serve  Denver,  resulting  in  direct  competi- 
11360  tion  between  these  carriers,  would  provide  passen¬ 
gers  at  both  points  with  the  complementary  benefits  of 
each  carrier’s  special  emphasis. 

In  support  of  its  recommendation  that  United  should  be 
authorized  to  serve  Kansas  City  and  TWA  to  serve  Den¬ 
ver,  the  Bureau  points  out  that  the  transcontinental  rev¬ 
enue  passenger-miles  generated  by  these  two  cities  are 
approximately  equal,  as  shown  by  the  following  compara¬ 
tive  data: 
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Estimated  passenger-miles  (000’s),  year  1952 


Between 

and:  New  York 
Washington 
Boston 
Chicago 
San  Francisco 
Los  Angeles 

Total 


Denver 

39,031 

15,337 

4,049 

18,511 

22,554 

25,842 


Kansas  City 

39,936 

11,626 

4,069 

25,498 

18,193 

25,322 


Total  125,324  124,644 

The  net  revenues  of  the  two  carriers  should  not  be  too 
different  under  this  recommendation  than  if  each  carrier 
had  been  left  alone — United  at  Denver  and  TWA  at  Kansas 
City.  To  the  extent  that  the  Bureau’s  recommendation  would 
not  permit  TWA  to  participate  in  traffic  between  Denver 
and  San  Francisco,  United  would  also  be  precluded  from 
providing  service  between  Kansas  City  and  Chicago.  Both 
carriers  would  thereby  be  restricted  from  participating 
in  approximately  equal  markets. 


Each  city  is  presently  served  by  a  transcontinental  car¬ 
rier  and  it  is  contended  that  insofar  as  east-west  service 
is  concerned  each  point  is  isolated  and  present  service 
needs  improvement.  These  contentions  are  made  not  only 
by  the  cities  and  by  Continental  and  Western,  but  also 
by  United  with  respect  to  Kansas  City,  and  by  TWA,  Am¬ 
erican  and  North  American  as  to  Denver.  Considerable 
evidence  was  submitted  in  support  of  the  contention  that 
the  schedules  of  the  transcontinental  carriers  serving  each 
point  at  issue  are  geared  to  long-haul  transcontinental 
service  rather  than  to  regional  service.  Much  of  the  service 
offered  these  cities  originates  or  terminates  at  points  be¬ 
yond  Chicago.  This  has  the  disadvantage  that  westbound 
traffic  between  Chicago  and  the  east  is  depentant  on  per¬ 
formance  between  the  west  coast  and  Chicago;  schedules 
are  geared  to  the  convenience  of  transcontinental  rather 
than  regional  traffic;  transcontinental  schedules  mean  that 
regional  departures  are  “bundled”;  and  because  the  flights 
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serve  the  transcontinental  as  well  as  the  regional  market 
there  is  limited  space  available  for  regional  traffic. 
11361  The  difficulties  of  a  local  passenger  receiving  ser¬ 
vice  at  a  convenient  time  and  obtaining  space  on 
transcontinental  flights  was  illustrated  by  Western’s  tab¬ 
ulation  of  “unabled”  passengers  at  Salt  Lake  City  as  here¬ 
inbefore  noted.  A  great  deal  of  the  need  for  additional 
service  at  the  points  in  issue  results  from  the  fact  that  the 
cities  are  served  as  an  adjunct  to  transcontinental  opera¬ 
tions  and  schedules  are  inconvenient  to  local  travelers. 
United’s  traffic  witness  admitted  this  fact  and  pointed  out 
that  any  carrier  serving  Denver  on  through  flights  would 
be  faced  with  the  same  problem.  The  president  of  TWA 
recognized  that  “some  off-hour  schedules  are  inevitable 
in  longhaul  transportation”  when  questioned  about  a 
“bunching”  of  schedules  at  inconvenient  hours,  American’s 
witness  testified  that  “the  reason  for  it  is  simply  that  the 
flights  originate  in  the  east  and  by  the  time  they  proceed 
to  Denver  it  is  that  time  of  day.” 

•  •  •  • 

Denver  is  the  keystone  of  the  service  hereinabove  found 
to  be  required.  It  is  not  an  industrial  center  but  it  is  pro¬ 
gressing  and  growing  with  the  western  economy.  According 
to  its  mayor,  Denver’s  air  transportation  problem  “is 
twofold:  adequate  service  must  be  provided  for  (1)  our 
so-called  local  area,  and  (2)  to  more  distant  points  with 
which  we  now  have  strong  economic  ties.” 

North  American,  Western,  and  Continental  emphasize 
the  advantages  of  their  proposed  service  as  regional  car¬ 
riers.  It  is  their  position  that  a  regional  carrier  can  provide 
better  service  to  a  specific  area  than  a  transcontinental  car¬ 
rier  for  the  following  reasons:  A  regional  carrier  origin¬ 
ates  and  terminates  all  of  its  flights  within  the  region  it 
serves;  since  it  is  not  concerned  with  the  competitive 
transcontinental  long-haul  market  it  can  gear  its  schedules 
to  meet  the  convenience  of  regional  passengers  and  avoid 
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the  substantial  amount  of  off-hour  schedules  to  intermed¬ 
iate  points  inevitable  in  the  case  of  transcontinental  car¬ 
riers;  regional  carriers  have  more  space  available  for 
local  passengers  since  their  aircraft  are  not  filled  with 
through  traffic  which  the  transcontinental  carrier  must 
necessarily  carry;  it  will  provide  more  frequency  in  a 
specific  market  since  it  has  no  temptation  to  nonstop  its 
important  regional  cities;  and  a  regional  carrier  has  the 
desire  and  ability  to  concentrate  on  service  between  re¬ 
gional  points  since  those  markets  are  its  only  source  of 
income. 

•  •  •  • 

The  primary  purpose  of  North  American’s  application 
is  to  obtain  new  entry  into  the  certificated  industry  by  pro¬ 
viding  coach  service  at  lower  fares.  Western  seeks  to  pro¬ 
vide  a  regional  competitive  service  to  the  Denver-Salt  Lake 
City-Reno-San  Francisco  area.  Continental  has  applied 
for  all  of  the  service  found  to  be  required.  It  would  pro¬ 
vide  a  regional  competitive  service  and,  in  addition, 
11362  by  means  of  equipment  interchanges,  serve  the  needs 
of  Denver  and  Kansas  City  for  service  to  the  east. 
Both  Western  and  Continental  premise  their  cases  upon 
their  need,  as  regional  trunklines,  to  be  strengthened. 

The  Bureau  or  Air  Operations  points  out  that  one  of  the 
persistent  problems  of  air  transportation  with  which  the 
Board  has  been  concerned  is  the  strengthening  of  the  med¬ 
ium  and  small  carriers  so  as  to  create  more  equal  oppor¬ 
tunities  for  achieving  self-sufficiency  among  all  carriers 
and  conditions  of  balanced  strength  which  are  essential 
to  the  full  realization  of  the  benefits  of  effective  competi¬ 
tion.  It  maintains  that  an  area  proceeding  such  as  this, 
which  opens  up  a  substantial  portion  of  the  route  structure 
to  review  by  the  Board,  affords  the  opportunity  to  pro¬ 
mote  conditions  favorable  to  the  attainment  of  these 
objectives. 
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From  density-cost  relationships  data  it  prepared,  the 
Bureau  feels  that  it  is  evident  that  the  ability  of  medium 
and  small  carriers  to  bring  unit  costs  in  line  with  uniform 
rate  levels  at  which  they  must  compete  is  largely  dependent 
on  the  attainment  of  sufficient  density.  The  Bureau  takes 
the  position  that  it  is  further  evident  that  opportunities 
for  increasing  the  density  of  these  carriers  lies  principally 
in  authorizing  them  to  serve  high-density  markets  within 
the  area  of  their  operation.  To  the  extent  that  the  limited 
number  of  high-density  markets  available  are  preempted  by 
the  large  transcontinental  carriers,  the  feasibility  of  addi¬ 
tionally  authorizing  the  services  of  small  and  medium  car¬ 
riers  is  either  materially  reduced  or  eliminated.  For  this 
reason,  the  Bureau  believes  that  in  the  selection  of  carriers 
to  provide  the  services  required,  weighty  consideration 
should  be  given  the  needs  of  small  and  medium  carriers  for 
strengthening. 

By  comparison,  North  American  would  not  provide  a  re¬ 
gional  service  as  effective  as  that  which  would  be  provided 
by  Continental  over  all  of  the  segments  involved  or  by 
Western  between  Denver  and  San  Francisco. 

North  American  proposes  to  fly  four  round  trips  daily 
between  Chicago  and  California,  two  serving  San  Francisco 
and  two  serving  Los  Angeles.  Of  these  four  round-trip 
flights,  two  are  Chicago-Los  Angeles/San  Francisco  non¬ 
stop  flights  with  DC-6-B  equipment.  It  is  obvious  that 
North  American  would  concentrate  on  the  lucrative  long- 
haul  market  in  seeking  to  become  the  fourth  nonstop  oper¬ 
ator  between  Chicago  and  Los  Angeles  and  the  third  non¬ 
stop  operator  between  Chicago  and  San  Francisco.  North 
American  would  serve  Denver  on  only  two  trips  per  day 
with  DC-4  equipment.  Denver  would  get  no  morning  ser¬ 
vice  in  either  direction.  Kansas  City  would  be  served  on 
only  one  round-trip  flight  daily  with  DC-4  equipment 
Tn  its  proposed  service  to  Kansas  City,  North  American 
has  not  scheduled  a  westbound  Kansas  City-Los  Angeles 
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service  nor  an  eastbonnd  San  Francisco-Kansas  City  ser¬ 
vice.  In  other  words,  a  Kansas  City  passenger  could  get 
to  San  Francisco  on  North  American,  but  he  could  not 
get  back  to  Kansas  City.  On  the  other  hand,  Continental 
and  Western  are  regional  carriers  presently  operating  in 
the  area  and  at  the  points  in  issne  except  Reno.  Another 
disadvantage  is  that  North  American’s  proposal  does  not 
embrace  service  to  Salt  Lake  City  and  Reno. 

11363  North  American,  like  TWA  and  United,  proposes 
to  duplicate  Continental’s  vital  Denver-Kansas  City 
route  with  four-engine  service.  Continental  has  estimated 
that  North  American  would  divert  75  percent  of  its  hist¬ 
oric  Denver-Kansas  City  passenger  traffic  and  result  in  a 
loss  to  Continental  of  $1,134,773  annually.  North  Ameri¬ 
can’s  estimate  that  it  would  carry  80  percent  of  the  Denver- 
Kansas  City  market  by  1955  represents  a  significant  amount 
of  diversion  and  indicates  the  serious  impact  of  its  ser¬ 
vice  on  Continental  It  may  be  that  traffic  will  grow  as 
much  as  North  American  predicts  by  1970  or  1975.  But 
traffic  which  may  be  available  in  1970  or  1975  is  not  in  it¬ 
self  a  sufficient  basis  for  certificating  a  carrier  now. 

lw 

•  •  t  • 

North  American’s  application  cannot  be  approved  alone 

upon  its  proposal  to  charge  a  lesser  fare _ Between  Kan-  j 

sas  City  and  Denver,  additional  competition  would  ser¬ 
iously  injure  a  need  carrier,  Continental  As  concluded 
hereinafter,  the  Denver-San  Francisco  segment  should  be 
awarded  to  Western. 

i 

•  •  •  • 

There  is  no  logic  to  North  American’s  contention  that 
the  Board  should  create  a  new  carrier  to  operate  at  fare 
levels  different  form  those  presently  charged.  The  Board 
previously  pointed  this  out,  stating:  “It  becomes  dear, 
then,  upon  the  simplest  analysis  of  the  problem,  that  air 
coach  service  involves  a  decision  as  to  the  appropriate 
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pricing  of  one  of  the  natural  products  of  airline  operation. 
Basically  this  poses,  not  a  new  route  or  new  service  pro¬ 
blem,  but  a  rate  problem — a  decision  as  to  what  fares 
should  be  charges.41 

•  •  •  • 

North  American  has  advanced  many  arguments  which 
suggest  that  competitive  opportunity  in  the  industry  has 
been  reduced  rather  than  expanded  since  passage  of  the 
Act  in  1938.  Without  reviewing  the  progress  of  the  trunk¬ 
lines  and  going  into  the  history  of  the  Boards  numerous 
actions  directed  to  developing  a  balanced,  competitive, 
self-sufficient  trunkline  system,  it  seems  sufficient  to  note 
that  since  its  creation  the  Board  has  resolved  many  prob¬ 
lems  not  only  of  straightening  out  the  routes  of  the 
“grandfather  carriers”  but  of  expanding  other  carriers, 
duplicating  the  operations  of  the  “grandfather  carriers” 
and  merging  and  consolidating  weak  carriers  into  stronger 
carriers,  all  in  the  interest  of  increased  service  and  reduced 
subsidy.  The  Board’s  basic  problem  is  still  to  increase 
competition  while  strengthening  existing  carriers  to  be 
self-sustaining  in  accordance  with  the  mandates  of  the 
Act.  The  determination  that  it  has  had  to  make  is  whether 
additional  carriers  should  be  certificated,*  or  whether  the 
existing  carriers  should  be  strengthened  as  a  matter  of 
public  interest 

11364  The  Board  has  had  the  opportunity  of  developing 
weak  carriers  into  strong  ones  and  creating  com¬ 
petition,  or  leaving  the  weak  impotent  and  putting  new 
carriers  on  top  of  them.  It  has  rejected,  as  the  Act  dic¬ 
tates,  the  doctrine  of  “competition  for  competition’s  sake” 
and  has  taken  the  course  of  developing  both  a  competitive 
and  strong  airline  system  for  the  maximum  public  con¬ 
venience  and  necessity.  The  Board  has  not  followed  a 


41  Transcontinental  Coach-type  Service  Case,  14  CA.B.  722 
(1951). 
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“closed-door”  policy  in  not  certificating  new  carriers,  as 
contended,  and  as  to  North  American’s  "freedom  of  entry” 
argument  the  Board  has  certificated  many  new  carriers, 
both  domestic  and  overseas,  among  which  were  four  former 
nonscheduled  carriers,  to  operate  scheduled  freight  services 
between  the  major  freight-producing  points  in  the  country. 


;i 

U 
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Both  Western  and  Continental  serve  Denver.  Continen¬ 
tal  is  based  at  Denver  and  is  one  of  the  smallest  need  trunk¬ 
lines.  Since  its  over-all  proposal  embraces  the  additional 
service  requirements  of  Denver  and  the  other  cities  and  it 
could  serve  them  with  great  benefit  to  itself  and  to  the 
Government,  Continental  makes  a  strong  case  for  its  selec¬ 
tion.  However,  there  are  several  factors  of  considerable 
importance  and  of  controlling  weight  which  favor  the 
selection  of  Western  to  operate  the  Denver-Salt  Lake  City- 
Reno-San  Francisco/Oakland  route. 

Western  is  the  regional  carrier  serving  the  area  tra¬ 
versed  by  this  route.  With  the  exception  of  Beno  it  is  well 
established  and  has  complete  facilities  in  operation  in 
these  cities.  This  segment  is  contiguous  to  and  logically  in¬ 
tegrates  with  that  carrier’s  north-south  route.  It  would 
moreover  close  a  gap  in  its  system. 

The  authorization  of  western  to  operate  this  route  would 
not  divert  a  significant  amount  of  revenue  from  any  car¬ 
rier  with  the  exception  of  United,  and  in  this  instance  it 
would  be  less  than  by  any  other  carrier  in  the  proceeding. 
Further,  Western  would  provide  a  greater  amount  of  new 
one-carrier  service  in  relation  to  duplicating  service  than 
any  other  carrier  in  the  case— 16  percent  in  terms  of  pas¬ 
sengers  and  27  percent  in  terms  of  passenger-miles. 

Western  would  be  able  to  provide  new  one-carrier  ser¬ 
vice  for  passengers  traveling  between  San  Francisco  and 
Reno,  on  the  one  hand,  and  points  on  its  route  19  north  of 
Ogden.  In  addition,  its  authorization  would  provide  new 
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one-carrier  service  for  passengers  traveling  between 
San  Francisco  and  Eeno  and  many  points  on  its 
ronte  Nos.  28  and  35.  The  more  important  pairs  of 
points  for  which  Western  would  offer  new  one-carrier 
service,  together  with  the  traffic  exchanges  during  1954, 
are  as  follows: 

11365 


Number  of 
passengers 


San  Francisco-Minneapolis/St.  Paul 

11,246 

San  Francisco-Great  Falls 

1,937 

San  Francisco-Butte* 

1,287 

Reno-Twin  Cities 

247 

Reno-Butte 

104 

Total 

14,820 

Western  would  also  provide  competitive  service  in  such 
important  markets  as  Denver-San  Francisco,  Reno-San 
Francisco,  and  Denver-Salt  Lake  City,  supplementing  the 
transcontinental  services  of  United. 

* 

It  is  the  position  of  the  Minneapolis-St  Paul  Metropoli¬ 
tan  Airports  Commission  that  the  first  and  primary  need 
of  the  Twin  Cities  for  air  service  to  the  western  part  of 
the  country  is  direct,  one-carrier  service  to  San  Francisco. 
In  support  of  its  position  the  Commission  submitted  data 
showing  that  it  is  the  only  major  metropolitan  area  in 
the  country  that  does  not  have  one-carrier  service  to  San 
Francisco  and  that  some  communities  with  about  half  the 
population  of  the  Twin  Cities  have  such  service.  It  states 
that  in  establishing  a  through  Twin  Cities-Los  Angeles 
service  in  the  Salt  Lake  City-Rapid  City  Extension  Case , 
Docket  No.  4542,  the  Board  did  not  make  any  significant 
improvement  in  its  service  to  San  Francisco.  It  argues  that 
despite  its  present  substandard  service  to  San  Francisco 
traffic  volumes  have  increased  substantially  since  its  pro¬ 
posal  was  last  considered,  and  that  one-carrier  service  to¬ 
day  is  a  TniTiimrim  improvement  which  should  be  authorized 
in  this  proceeding. 
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The  Commission  submitted  data  showing  that  there  were 
nearly  600  passengers  in  September  1949  and  nearly  400 
in  March  1950  between  the  Twin  City  area  and  the  San 
Francisco  area.  It  feels  that  in  the  following  three  years 
that  volume  grew  tremendously  despite  the  inconvenience 
and  uncertainty  of  connecting  service,  pointing  out  that 
in  September  1952  the  volume  was  more  than  double  that 
of  September  1949,  and  the  March  1953  volume  was  nearly 
three  times  as  much  as  in  1950. 

It  maintains  that  this  increase  has  developed  without 
the  benefit  of  any  material  improvement  in  the  service 
offered  but  almost  entirely  because  of  the  growing  com¬ 
mercial,  industrial  and  recreational  communities  of  inter¬ 
est  between  these  two  areas.  It  contends  that  the  traffic  has 
now  gained  sufficient  size  and  stature  to  require  at  the 
very  least  one-carrier  service  between  the  Twin  Cities 
and  San  Francisco. 

11366  Western  is  the  smallest  of  the  nonsubsidized 
.  trunklines  and  its  award  of  this  route  would 
strengthen  its  regional  system.  Western  provides  air  ser¬ 
vice  to  a  number  of  small  communities  which  produce  less 
revenue  than  the  expenses  involved  in  serving  them.  About 
46  percent  of  Western’s  total  cities  have  a  population 
of  less  than  25,000  and  73  percent  have  a  population  of 
less  than  100,000.  A  similar  picture  is  presented  in  terms 
of  the  number  of  passengers  generated  per  day  by  West¬ 
ern’s  cities.  About  10  percent  of  them  generate  less  than 
one  passenger  per  day,  36  percent  less  than  10  per  day, 
55  percent  less  than  25  per  day  and  60  percent  less  than 
60  per  day.  It  is  obvious  from  these  figures  that  the  vast 
majority  of  Western’s  revenues  are  derived  from  a  few 
high-density  routes  which  must  subsidize  the  unprofitable 
services  to  the  smaller  communities. 

It  appears,  as  Western  estimates,  that  it  would  secure 
sufficient  traffic  to  make  this  route  profitable.  On  the  basis 
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of  statistics  now  available  total  traffic  throughout  the 
country  increased  13.7  percent  during  the  year  1954  over 
1953.  Western  estimated  10  percent  and  it  would  appear 
that  in  the  light  of  the  over-all  increase  in  1954  the  Den¬ 
ver,  Salt  Lake  City,  Reno  and  San  Francisco  segments 
participated  to  the  extent  forecast 

Western  has  experienced  difficulties  in  the  past  in  sec¬ 
uring  firm  advance  reservations  and  good  connections  with 
United’s  flights  for  its  passengers  who  were  proceeding 
from  points  on  its  routes  to  San  Francisco  by  connection 
with  United  at  Salt  Lake  City.  Western's  new  one-carrier 
service  should  alleviate  this  problem.  Western  estimates 
that  its  service  should  generate  20  percent  more  traffic. 
The  traffic-generating  effects  of  new  one-carrier  service 
suggest  that  this  estimate  is  reasonable. 

•  *  •  • 

Western  has  long  been  established  at  Denver,  Salt  Lake 
City  and  San  Francisco.  It  has  successfully  competed  with 
United  over  a  period  of  years  between  Los  Angeles,  San 
Francisco  and  Seattle.  Western  inaugurated  service  com¬ 
petitive  with  United  Between  Los  Angeles  and  San  Fran¬ 
cisco,  on  the  one  hand,  and  Portland  and  Seattle,  on  the 
other,  in  1947.  In  September  1953  Western  obtained  ap¬ 
proximately  25  percent  of  the  total  traffic  on  the  four  seg¬ 
ments  between  these  points. _ In  addition,  as  a  regional 

carrier,  Western  should  be  able  to  arrange  more  convenient 
schedules  for  local  passengers  than  United,  whose  sched¬ 
ules  for  the  most  part  are  necessarily  arranged  for  the 
convenience  of  its  transcontinental  traffic. 

Western  will  have  to  add  a  new  station  only  at  Reno  to 
serve  this  route.  Its  average  density  per  station  is  at  such 
a  level  that  further  increases  in  density  per  station  should 
reduce  its  costs  per  revenue  ton-mile.  Hence,  the  addition 
of  this  route  could  be  of  considerable  benefit  in  reducing 
Western’s  unit  operating  costs. 
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11367  In  serving  Eeno  Western  would  -provide  that  city 
with  additional  service  to  Denver  and  San  Fran¬ 
cisco.  . .  Passengers  from  Eeno  would  thus  be  aide  to  se¬ 
cure  a  competitive  two-carrier  service  to  the  east. 

Western  would  receive  traffic  support  for  its  Eeno  flights 
from  connecting  points,  such  as  Portland,  Seattle-Tacoma, 
Los  Angeles,  Long  Beach,  and  San  Diego,  as  well  as  other 
points  on  its  system. 

Western  also  has  an  advantage  over  Continental  in  that 
its  maintenance  base  is  at  Los  Angeles  and  it  could  fiy  its 
aircraft  over  the  high-density  Los  Angeles-San  Francisco 
segment  and  swing  them  into  shuttle  service  between  San 
Francisco  and  Eeno.  These  services  would  increase  the 
over-all  profitability  of  Western’s  service  to  Eeno.  In  con¬ 
trast,  Continental  would  have  difficulty  in  providing  San 
Francisco-Eeno  shuttle  flights  because  it  would  have  to 
base  aircraft  at  San  Francisco  where  it  does  not  have 
maintenence  facilities. 

•  •  •  • 

From  the  foregoing  it  appears  that  the  authorization 
of  Western  to  provide  regional  service  between  Denver 
and  San  Francisco,  via  Salt  Lake  City  and  Eeno,  would 
strengthen  that  carrier  without  materially  affecting  United 
or  any  other  carrier,  and  at  no  cost  to  the  Government 
Accordingly,  it  is  concluded  that  Western  should  be  selec¬ 
ted  as  the  carrier  which  can  best  provide  this  service  and 
that  is  its  application  and  the  proposal  of  the  City  of  Eeno 
should  be  granted. 

In  consolidating  Western’s  herein  and  subsequently  in¬ 
cluding  the  issue  of  service  to  Salt  Lake  City,"  the  Board 
ordered  that  any  authorizations  granted  to  that  carrier  in 
this  proceeding  will  be  made  subject  to  the  following  con¬ 
ditions:  “(2)  that  Western  will  not  be  authorized  to  op¬ 
erate  through  plane  service  through  Denver  to  or  from 


"Order  No.  E-7879,  dated  November  6,  1958. 
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of  statistics  now  available  total  traffic  throughout  the 
country  increased  13.7  percent  during  the  year  1954  over 
1953.  Western  estimated  10  percent  and  it  would  appear 
that  in  the  light  of  the  over-all  increase  in  1954  the  Den¬ 
ver,  Salt  Lake  City,  Reno  and  San  Francisco  segments 
participated  to  the  extent  forecast. 

Western  has  experienced  difficulties  in  the  past  in  sec¬ 
uring  firm  advance  reservations  and  good  connections  with 
United’s  flights  for  its  passengers  who  were  proceeding 
from  points  on  its  routes  to  San  Francisco  by  connection 
with  United  at  Salt  Lake  City.  Westerns  new  one-carrier 
service  should  alleviate  this  problem.  Western  estimates 
that  its  service  should  generate  20  percent  more  traffic. 
The  traffic-generating  effects  of  new  one-carrier  service 
suggest  that  this  estimate  is  reasonable. 

•  .*  •  • 

Western  has  long  been  established  at  Denver,  Salt  Lake 
City  and  San  Francisco.  It  has  successfully  competed  with 
United  over  a  period  of  years  between  Los  Angeles,  San 
Francisco  and  Seattle.  Western  inaugurated  service  com¬ 
petitive  with  United  Between  Los  Angeles  and  San  Fran¬ 
cisco,  on  the  one  hand,  and  Portland  and  Seattle,  on  the 
other,  in  1947.  In  September  1953  Western  obtained  ap¬ 
proximately  25  percent  of  the  total  traffic  on  the  four  seg¬ 
ments  between  these  points. ...  In  addition,  as  a  regional 
carrier,  Western  should  be  able  to  arrange  more  convenient 
schedules  for  local  passengers  than  United,  whose  sched¬ 
ules  for  the  most  part  are  necessarily  arranged  for  the 
convenience  of  its  transcontinental  traffic. 

Western  will  have  to  add  a  new  station  only  at  Reno  to 
serve  this  route.  Its  average  density  per  station  is  at  such 
a  level  that  further  increases  in  density  per  station  should 
reduce  its  costs  per  revenue  ton-mile.  Hence,  the  addition 
of  this  route  could  be  of  considerable  benefit  in  reducing 
Western’s  unit  operating  costs. 
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11367  In  serving  Eeno  Western  would  provide  that  city 
with  additional  service  to  Denver  and  San  Fran¬ 
cisco.  .  .  Passengers  from  Eeno  would  thus  be  able  to  se¬ 
cure  a  competitive  two-carrier  service  to  the  east. 

Western  would  receive  traffic  support  for  its  Eeno  flights 
from  connecting  points,  such  as  Portland,  Seattle-Tacoma, 
Los  Angeles,  Long  Beach,  and  San  Diego,  as  well  as  other 
points  on  its  system. 

Western  also  has  an  advantage  over  Continental  in  that 
its  maintenance  base  is  at  Los  Angeles  and  it  could  fly  its 
aircraft  over  the  high-density  Los  Angeles-San  Francisco 
segment  and  swing  them  into  shuttle  service  between  San 
Francisco  and  Eeno.  These  services  would  increase  the 
over-all  profitability  of  Westerns  service  to  Eeno.  In  con¬ 
trast,  Continental  would  have  difficulty  in  providing  San 
Francisco-Eeno  shuttle  flights  because  it  would  have  to 
base  aircraft  at  San  Francisco  where  it  does  not  have 
maintenence  facilities. 

•  •  •  • 

From  the  foregoing  it  appears  that  the  authorization 
of  Western  to  provide  regional  service  between  Denver 
and  San  Francisco,  via  Salt  Lake  City  and  Eeno,  would 
strengthen  that  carrier  without  materially  affecting  United 
or  any  other  carrier,  and  at  no  cost  to  the  Government. 
Accordingly,  it  is  concluded  that  Western  should  be  selec¬ 
ted  as  the  carrier  which  can  best  provide  this  service  and 
that  is  its  application  and  the  proposal  of  the  City  of  Eeno 
should  be  granted. 

In  consolidating  Western’s  herein  and  subsequently  in¬ 
cluding  the  issue  of  service  to  Salt  Lake  City,48  the  Board 
ordered  that  any  authorizations  granted  to  that  carrier  in 
this  proceeding  will  be  made  subject  to  the  following  con¬ 
ditions:  “(2)  that  Western  will  not  be  authorized  to  op¬ 
erate  through  plane  service  through  Denver  to  or  from 


49  Order  No.  E-7879,  dated  November  6,  1963. 
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points  north  or  east  thereof,  and  (3)  that  Western  will  not 
be  authorized  to  operate  through  plane  service,  via  Salt 
Lake  City,  between  San  Francisco  and  points  (other  than 
Denver)  north  or  east  of  Salt  Lake  City.”  Accordingly, 
Western's  certificate  for  route  No.  35  should  be  amended  so 
as  to  extend  that  route  beyond  Denver  to  San  Francisco  via 
Salt  Lake  City  and.  Reno,  the  authorization  being  subject 
to  the  conditions:  (2)  that  service  to  Reno  will  be  for  a 
temporary  period  of  three  years,  and  (b)  a  restriction  a- 
gainst  operating  through-plane  service  between  San  Fran¬ 
cisco  and  Reno,  on  the  one  hand,  and  points  (other  than 
Denver)  north  or  east  of  Salt  Lake  City  on  route  Nos.  19, 
28,  and  35,  on  the  other. 

•  •  •  • 

By  its  proposal  No.  4,  Continental  seeks  to  extend  route 
No.  29  from  Denver  to  Los  Angeles  and  from  Kansas  City 
to  Chicago.  This  proposal  embraces  the  remainder  of  the 
regional  service  found  to  be  required  in  the  area  between 
Chicago  and  Los  Angeles. 

11368  Continental  estimates  that  this  proposal  would 
offer  improved  service  to  more  than  570,000  passen 
gers  of  which  it  would  carry  141,664  on  its  regional  flights. 
First  competitive  service  would  be  made  available  bet¬ 
ween  Denver  and  Los  Angeles,  Kansas  City  and  Los  An¬ 
geles,  and  Denver  and  Chicago.  Additional  competitive  ser¬ 
vice  would  be  provided  between  Kansas  City  and  Chicago. 
As  its  schedules  show,  Continental  does  not  intend  to  com¬ 
pete  for  Chicago-Los  Angeles  terminal-to-terminal  traffic. 
It  would  provide  three  DC-6B  daily  round  trips  between 
Los  Angeles  and  Chicago,  two  of  which  would  be  first 
class  and  one  coach.  All  three  flights  would  serve  Denver 
and  two  of  them  would  also  serve  Kansas  City.  Departure 
and  arrival  times  are  not  only  convenient  and  well  spaced 
at  the  terminals,  but  Denver,  as  an  intermediate  point, 
would  have  morning  afternoon,  and  evening  service  in  both 
directions. 
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Service  deficiencies  between  Denver  and  Los  Angeles 
and  Kansas  City  and  Los  Angeles  wonld  be  corrected. 
Denver-Los  Angeles  frequency  wonld  be  increased  by  75 
percent  and  Kansas  City-Los  Angeles  by  40  percent.  In 
addition,  the  Denver-Los  Angeles  segment  wonld  be  pro¬ 
vided  coach  service  and  because  of  the  availability  of  back¬ 
up  traffic,  the  Denver-Kansas  City  segment  would  be  affor¬ 
ded  four-engine  first  class  and  coach  service. 

Under  this  proposal  Denver  and  Kansas  City  would  ob¬ 
tain  advantages  from  competitive  service  without  dis¬ 
rupting  the  present  competitive  balance  between  United 
and  TWA,  and  the  required  service  can  be  operated  suc¬ 
cessfully  apart  from  any  operations  involved  east  of  Chi¬ 
cago.  Continental  estimates  a  reduction  in  its  breakdown 
need  of  over  $1,300,000,  requiring  approximately  $610,000 
less  in  subsidy  and  a  reduction  in  total  mail  pay  of  $386,817 
by  the  route  extensions. 

•  •  •  • 

In  its  origional  consolidation  order,  the  Board  stated 
“that  in  such  a  broad  proceeding  as  this  it  would  be  appro¬ 
priate  to  examine  and  determine  to  what  extent  the  need  for 
additional  east-west  service  to  Denver  may  be  served  by 
equipment  interchange  combinations.,,  Specifically,  the 
Board  is  investigating  “whether  the  public  convenience  and 
necessity  require  the  establishment  of  through  service  to 
and  from  Denver  and  points  west  thereof  which  may  be 
awarded  to  Continental  in  this  proceeding  by  the  follow¬ 
ing  possible  equipment  interchange  combinations: 

“(1)  Continental-TWA  via  Kansas  City  to  points  east 
thereof  on  TWA’s  routes; 

“(2)  Continental-Braniff  via  Kansas  City  for  Denver- 
Chicago  service; 

11369  “(3)  Continental  via  Chicago  for  Denver-Chi- 

cago  to  the  east  service  with  Capital,  American,  or 
other  carriers  operating  east  of  Chicago; 
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“(4)  Continental-Braniflr  via  Kansas  City  and  Chicago 
for  Denver-Chicago  to  the  east  service  with  Capital,  Amer¬ 
ican,  or  other  carriers  operating  east  of  Chicago.” 

Combinations  (1)  and  (3)  are  advocated  by  Continental 
and  (3)  by  Capital  but  not  by  American.  Braniff  supports 
combination  (4),  but  Continental  does  not.  TWA  opposes 
the  interchange  suggested  by  (1). 

Continental  has  proposed  two  interchanges  to  the  east, 
one  with  Capital  at  Chicago  and  the  other  with  TWA  at 
Kansas  City.  The  latter  entails  no  route  extensions,  util¬ 
izing  the  existing  routes  of  TWA  and  Continental. 

•  •  •  • 

By  proposal  No.  8  47  Continental  and  Capital  would  pro¬ 
vide  competitive  service  between  ten  major  city  pairs  and 
new  one-plane  service  between  three  major  cities.  It  is 
stated  that  Continental  and  Capital  do  not  intend  to  sac¬ 
rifice  the  regional  nature  of  their  proposed  integrated  op¬ 
eration  in  favor  of  transcontinental  service  since  to  do  so 
would  be  a  distinct  disservice  to  Denver  and  Kansas  City 
and  merely  duplcate  existing  transcontinental  terminal- 
to-terminal  service. 

The  regional  service  concept  of  the  proposed  operation 
would  not  be  impaired  as  shown  by  the  schedules  proposed. 
For  example,  all  New  York-Los  Angeles  flights  would  serve 
either  four  or  six  intermediate  cities.  The  regional  char¬ 
acter  of  the  proposed  interchange  is  further  exemplified 
by  the  fact  that  ten  of  the  twelve  planned  one-way  flights 
are  scheduled  to  serve  Denver.  This  city  would  have  three 
Los  Angeles  round-trip  flights,  four  Kansas  City  flights, 
four  Chicago  flights,  two  Detroit,  three  Pittsburgh  flights, 
one  Washington  and  Norfolk,  and  two  New  York  flights. 

Continental  would  blend  its  routes,  as  augmented,  with 


47  Proposal  8  is  a  combination  of  Proposals  Nos.  4  and  7. 
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Capital’s  operations  to  provide  Denver  and  Kansas  City 
with  the  following  services : 

First  Competitive  Service  Between: 

Denver  and  Chicago  Kansas  City  and  Detroit 

Detroit  Cleveland 

Cleveland  Pittsburgh 

New  York  New  York 

W  ashington  W  ashington 

First  One-Flame  Service  Between: 

Denver  and  Pittsburgh 
Norfolk 

Kansas  City  and  Norf  olk 

11370  Between  Denver  and  Detroit  the  interchange 
would  increase  schedule  frequency  66  percent  and 
offer  the  only  morning  flight  eastbound.  Between  Cleve¬ 
land  and  Denver  frequency  would  be  increased  by  50  per¬ 
cent  and  it  would  provide  the  only  usable  service  west¬ 
bound  since  United’s  flights  arrive  in  Denver  at  2:05  aon. 
and  3:15  a.m.  and  its  eastbound  flights  depart  Denver  at 
4:10  a.m.  and  5:00  a.m.  Between  Denver  and  Washing¬ 
ton  the  only  eastbound  morning  departure  would  be  pro¬ 
vided.  United’s  first  flight  leaves  Denver  at  1 :55  p.m;  and 
this  schedule  is  a  connecting  service  only.  In  addition, 
the  interchange  would  provide  two  of  the  only  three  at¬ 
tractive  flights  and  the  only  convenient  one-plane  sched¬ 
uled  service  eastbound.  Between  Kansas  City  and  e- 
troit,  Continental  and  Capital  would  increase  the  fre¬ 
quency  of  service  by  200  percent.  TWA  provides  one 
round  trip  daily  with  Martin  equipment  in  thfc  market. 
In  addition  to  providing  new  four-engine  operations,  the 
interchange  would  provide  first  coach  service.  Between 
Kansas  City  and  Cleveland,  it  would  increase  eastbound 
service  by  100  percent  and  offer  first  four-engine  and 
first  coach  schedules.  Westbound,  a  50  percent  increase 
in  service  with  four-engine  aircraft  would  be  offered.  Be- 
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tween  Kansas  City  and  Pittsburgh,  TWA  offers  no  one- 
plane  schedules  eastbound.  The  interchange  would  pro¬ 
vide  two  DC-6B  flights,  one  of  which  would  be  coach. 
Westbound,  schedules  would  be  increased  100  percent,  pro¬ 
viding  both  first-class  and  coach  service. 

•  •  • 

The  Board  has  made  it  clear  that  diversion  which  will 
not  result  either  in  any  subsidy  increase  or  in  serious 
weakening  of  an  airline  is  not  a  determining  factor.  The 
distinction  drawn  between  the  significance  of  diversion 
from  a  carrier  which  is  safely  self-sufficient  and  from  one 
which  still  requires  financial  assistance  from  the  govern¬ 
ment  was  stated  by  the  Board  in  a  recent  proceeding.52 
In  that  case  the  Board  found  that  authorizing  Northwest 
to  carry  traffic  between  Seattle  and  Portland  on  its  trans¬ 
continental  flights  would  divert  approximately  one  and 
a  half  million  dollars  from  United,  the  principal  existing 
carrier.  Nevertheless,  the  Board  granted  Northwest’s  ap¬ 
plication  in  order  to  provide  improved  service  to  the  pub¬ 
lic.  In  dismissing  the  diversion  argument,  the  Board 
said: 

“United  stresses  the  fact  that  diversion  of  approximately 
$1,500,000  may  be  only  a  small  part  of  United’s  total 
revenues,  but  is  approximately  6.30  percent  of  United’s 
net  operating  income  for  the  12  months  ended  December 
31,  1952.  While  this  fact  demonstrates  that  the  diver¬ 
sion  is  a  matter  of  importance  to  United,  it  does  not  es¬ 
tablish  that  it  is  of  sufficient  importance  to  outweigh  all 
the  other  public  benefits  that  will  flow  from  the  authoriza¬ 
tions  granted  herein  to  Northwest  and  Western.  We  are 
convinced  that  these  authorizations  are  of  such  importance 
to  the  traveling  public  and  to  the  development  of  a  sound 
air  transportation  system  as  to  counterbalance  the  injury 
that  will  result  to  United.”-  (P.  11.) 


62  Portlan&-SeatUe  Service  Case,  Supra. 


529 


(Tr.  11371) 

11371  This  finding  is  applicable  to  the  diversion  con¬ 
tentions  of  United,  TWA  and  American  in  this  pro¬ 
ceeding. 

In  the  same  case  the  Board  denied  United’s  application 
to  overfly  Pendleton  on  flights  serving  Spokane,  basing 
this  denial  mostly  on  the  diversionary  impact  on  North¬ 
west. 

•  “Northwest,  it  is  true,  is  now  on  a  service  mail  rate,  but 
its  position  as  such  is  most  recent.  A  substantial  diminu¬ 
tion  of  its  revenues  (and  in  the  case  of  Northwest,  $1,400,- 
000  is  most  substantial)  might  imperil  its  position  as  a 
service  rate  carrier.  In  the  absence  of  public  benefits  far 
more  apparent  than  here  exist,  we  will  avoid  the  possi¬ 
bility  of  such  an  occurrence.”  (P.  9.) 

In  the  Southern  Service  to  the  West  Case 83  the  Board 
selected  Continental  to  participate  in  an  interchange  be¬ 
cause  it  recognized  that  the  carrier  needed  to  be  strength¬ 
ened.  And,  when  the  Board  approved  the  Continental- 
American  interchange,  it  found  that  the  public  benefits  to 
be  derived  outweighed  any  adverse  effect  it  might  have 

on  other  carriers  through  diversion  of  their  revenues.84 

•  •  • 

In  consolidating  Continental’s  proposals  herein  the 
Board  ordered88  that  any  authorization  granted  to  Con¬ 
tinental  in  this  proceeding  will  be  made  subject  to  the 
condition  “(1)  that  Continental  will  not  be  authorized 
to  operate  through  plane  service  through  Denver  to  or 
from  points  south  of  Denver.”  Therefore,  Continental’s 
certificate  for  route  Na  29  should  be  amended  so  as  to 
extend  that  route  from  Denver  to  Los  Angeles  and  from 
Kansas  City  to  Chicago,  the  authorization  being  subject 


«12  C.A.B.  518,  544  (1951). 
84  14  C.A.B.  310  (1951). 
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to  a  restriction  against  operating  through-plane  service 
through  Denver  to  or  from  points  south  thereof. 

11372 

•  •  • 

American’s  improved  transcontinental  services. — As 
hereinabove  concluded,  American  should  not  be  awarded 
a  route  extension  so  as  to  serve  Denver  since,  among  other 
things,  this  city  does  not  fit  logically  into  its  present 
route  pattern.  The  remainder  of  American’s  proposal  for 
the  most  part  seeks  unrestricted  authorization  to  and  from 
San  Francisco,  Detroit-Los  Angeles  nonstop  rights,  and 
removal  of  the  restriction  on  its  route  No.  4  operations 
prohibiting  stops  at  any  off-route  point 

By  reason  of  a  restriction  on  its  certificate  for  route 
No.  4  American  cannot  provide  nonstop  service  between 
San  Francisco  and  any  point  east  of  Tulsa,  including 
points  east  of  Chicago.  All  of  American’s  service  between 
San  Francisco  and  its  eastern  points  must  make  a  mini¬ 
mum  of  one  stop  and  that  stop  must  be  at  a  point  in  Okla¬ 
homa,  Texas,  or  Arizona  so  that,  besides  the  requirement 
of  a  stop,  American’s  east-west  services  to  and  from  San 
Francisco  must  be  operated  over  a  circuitous  routing. 

Moreover,  on  all  of  American’s  service  between  cities 
on  routes  Nos.  7  and  25,  that  are  not  otherwise  certifi¬ 
cated  on  route  No.  4,  and  San  Francisco,  a  minimum  of 
two  stops  must  be  made  and  the  service  also  must  be 
operated  over  the  circuitous  routing  described  above.  The 
second  stop  must  be  made  at  a  junction  point  of  those 
routes,  such  as  Chicago.  Likewise,  all  of  American’s 
service  between  the  same  routes  Nos.  7  and  25  cities  and 
Los  Angeles  must  make  a  stop  at  a  junction  point  be¬ 
tween  those  routes  and  route  No.  4 — meaning,  again,  that 
American  cannot  operate  nonstop  services  between  cities 
exclusively  on  routes  Nos.  7  and  25,  on  the  one  hand,  and 
either  San  Francisco  or  Oakland,  on  the  other. 
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The  relief  sought  by  American  would  permit  it  to  pro¬ 
vide  nonstop  service  between  New  York  and  Chicago,  on 
the  one  hand,  and  San  Francisco,  on  the  other.  United 
and  TWA  are  presently  authorized  to  render  such  serv¬ 
ice.  All  three  carriers  presently  operate  unrestricted 
service  between  New  York  and  Los  Angeles,  the  other 
major  West  Coast  terminal  for  transcontinental  service. 

•  •  • 

There  can  be  no  question  as  to  the  present  importance 
of  the  San  Francisco  area.  Judged  upon  standard  eco¬ 
nomic  indices,  the  area  has  few  peers  in  the  national  pic¬ 
ture.  Compared  with  other  West  Coast  points  it,  like 
Los  Angeles,  is  a  major  metropolitan  area  and  a  major 
gateway  for  trans-Pacific  air  service.  It  is  the  financial 
center  of  the  West  and  the  site  of  the  principal  office  of 
the  world’s  largest  bank.  The  major  share  of  the  insur¬ 
ance  and  securities  business  of  the  West  is  transacted 
there.  It  is  the  principal  wholesale  center  of  the  West, 
on  both  a  total  and  a  per  caipta  basis,  and  a  major 
11373  retail  sales  center.  It  is  the  distribution  point  for 
a  substantial  portion  of  the  abundant  agricultural 
output  of  the  Pacific  Coast.  These  factors  have  contrib¬ 
uted  to  make  it  a  major  air  traffic  generating  center.  j 

San  Francisco  has  experienced  a  very  substantial  eco¬ 
nomic  and  traffic  growth  far  exceeding  that  of  the  nation 
as  a  whole  and  that  of  many  other  important  metropolitan  j 
areas.  The  extent  of  San  Francisco’s  dependence  on  trans¬ 
portation  is  evidenced  by  the  survey  figures  which  dis-  j 
close  that  during  the  month  of  September  1952  the  San  j 
Francisco  area  generated  the  largest  number  of  passenger  j 
miles  per  1,000  city  population  in  the  entire  country  and,  j 
with  the  exception  of  Washington,  the  largest  number  of  j 
total  passengers  per  1,000  population.  The  city’s  reliance  j 
on  air  service  is  further  demonstrated  by  high  load  fac¬ 
tors. 

The  total  air  passenger  traffic  at  the  San  Francisco  j 
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International  Airport  increased  from  179,420  passengers 
in  1941  to  2,429,913  passengers  in  1953,  an  increase  of 
more  than  1200  percent  in  12  years.  In  the  fonr-year 
period  between  1948  and  1952  the  number  of  domestic 
passengers  annually  enplaned  at  San  Francisco  more  than 
doubled,  having  increased  from  436,884  to  880,000. 

Recent  figures  reported  to  the  Public  Utilities  Com¬ 
mission  of  San  Francisco  show  that  in  July  1953  air  pas¬ 
senger  traffic  totaled  224,840  and  in  July  1954  it  was 
261,679,  an  increase  of  36,839  passengers.  For  Setpember 
1954  the  report  shows  249,054  passengers,  as  compared 
to  221,481  in  September  1953,  an  increase  of  27,573  pas¬ 
sengers.  Projecting  these  figures,  it  is  readily  discerni¬ 
ble  that  San  Francisco  is  fast  approaching  a  traffic  volume 
of  three  million  passengers  annually. 

New  York  is  San  Francisco’s  largest  air  travel  market 
in  terms  of  passenger-miles.  The  air  traffic  originated  at 
or  destined  to  San  Francisco  in  the  months  of  September 
1952  and  March  1953  amounted  to  270,311  passengers  and 
281,465,045  passenger-miles.  Of  this  total,  25,282  pas¬ 
sengers,  or  65,228,079  passenger-miles,  constituted  the 
New  York-San  Francisco  portion.  In  September  1954  the 
New  York-San  Francisco  market  ranked  as  the  second 
largest  in  the  nation  in  terms  of  passenger-miles  (20,565,- 
180)  and  eleventh  in  number  of  passengers  generated 
(7,971).  In  the  same  month  the  Chicago-San  Francisco 
market  ranked  seventh  in  terms  of  passenger-miles  (8,055,- 
040)  and  twenty-sixth  in  number  of  passengers  generated 
(4,340). 

•  •  • 

Chicago  is  the  strongest  intermediate  point  available  on 
the  transcontinental  routes  from  New  York  to  Los  An¬ 
geles  and  San  Francisco.  The  fact  that  it  is  used  on 
almost  three  of  every  four  transcontinental  one-stops  is 
evidence  of  its  strength.  One-stop  transcontinental  flights 
between  Los  Angeles  and  San  Francisco  on  the  one  hand 
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and  New  York  on  the  other,  which  nse  Chicago  as  an  in¬ 
termediate  point,  have  far  greater  traffic  support  than 
flights  which  do  not. 

The  inability  of  American  as  one  of  the  three  carriers 
to  serve  Chicago  on  New  York-San  Francisco  one- 
11374  stops  and  its  consequent  inability  to  obtain  the  traf¬ 
fic  support  available  by  doing  so,  handicaps  Amer¬ 
ican  in  the  number  of  New  York-San  Francisco  one-stops 
it  can  provide. 

•  •  • 

•  •  #  routes  Nos.  7  and  25  terminate  at  Chicago;  only 
route  No.  4  proceeds  onward  to  the  West  Coast.  A  pas¬ 
senger  at  a  point  which  is  on  either  route  No.  7  or  25 
and  not  also  on  route  No.  4  cannot  fly  nonstop  to  Los  An¬ 
geles.  He  must  first  proceed  to  Chicago  or  some  other 
point  on  route  No.  4.  The  principal  points  on  routes  Nos. 
7  and  25  which  are  not  also  on  route  No.  4  are  Detroit, 
Indianapolis  and  Buffalo.  The  extension  of  routes  Nos. 
7  and  25  to  Los  Angeles  would  enable  American  to  provide 
passengers  from  these  points  with  nonstop  service  to  Los 
Angeles. 

•  t  • 

American  now  carriers  a  substantial  part  of  the  traffic 
between  San  Francisco  and  points  on  routes  Nos.  7  and 
25.  During  the  survey  months  of  March  and  September 
1954  it  carried  a  total  of  7,042  passengers  for  all  or  part 
of  their  trips  between  these  points.  •  •  • 

During  the  months  of  March  and  Setpember  1954,  there 
were  2,967  passengers  between  Detroit  and  Los  Angeles 
and  653  between  Buffalo  and  Los  Angeles,  or  an  estimated 
annual  total  of  47,060  between  both  pairs  of  points.  In 
September  1952,  American  carried  98  percent  of  the  De- 
troit-Los  Angeles  traffic. 

•  •  • 

Representatives  of  San  Francisco,  Oakland,  Detroit, 
Buffalo  and  The  Port  of  New  York  Authority  maintain 
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that  limiting  the  San  Francisco  Bay  Area  to  two  unre¬ 
stricted  transcontinental  carriers,  while  permitting  un¬ 
restricted  service  to  Los  Angeles  by  all  three  such  car¬ 
riers,  has  resulted  in  a  marked  distortion  and  lack  of 
balance  in  air  service  between  the  two  principal  West 
Coast  cities  and  the  major  markets  in  the  Middle  West 
and  the  East.  In  support  of  their  position  urging  re¬ 
moval  of  American’s  restriction  these  cities,  among  other 
things,  submit  the  following. 

San  Francisco  has  a  strong  community  of  interest  with 
Chicago,  the  nation’s  second  most  important  city  in  terms 
of  population,  trade  and  commerce.  In  total  domestic  air 
passengers,  San  Francisco  led  Detroit  and  Boston;  in  per 
capita  wholesale  sales  in  1951  it  led  Los  Angeles,  Detroit 
and  Washington.  All  of  these  cities,  with  the  exception 
of  San  Francisco,  have  three-carrier  service,  and  in  the 
case  of  Washington  four-carrier  service  to  Chicago.  The 
circuitous  routing  American  must  fly  through  the  South¬ 
west  has  impaired  the  quality  of  service  it  can  provide 
between  San  Francisco  and  New  York  and  other  points 
east  of  Chicago.  During  the  month  of  February  1954 
more  travelers  from  New  York  were  registered  at  the  six 
leading  hotels  in  San  Francisco  than  from  any  other  city 
in  the  country. 

Representatives  of  Oakland  maintain  that  the  principal 
deficiency  in  the  city’s  air  service  is  to  Chicago  and 
11375  points  east  thereof,  such  as  New  York  and  Wash¬ 
ington.  In  support  of  its  position  it  submits  the 
following.  Although  authorized  to  do  so,  neither  United 
nor  TWA  has  provided  adequate  service  from  Oakland 
to  the  East.  Authorizing  American  to  become  the  third 
unrestricted  transcontinental  carrier  will  provide  the  com¬ 
petitive  urge  necessary  to  remove  this  inadequacy  of 
service.  The  City,  as  the  owner  and  operator  of  the  Air¬ 
port,  and  the  Chamber  of  Commerce,  as  the  representative 
of  commerce  and  industry,  constantly  receive  complaints 
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from  business  executives  as  to  the  lack  of  first-class  serv¬ 
ice  at  the  Oakland  Airport.  The  long  trip  over  congested 
highways  from  the  East  Bay  to  San  Francisco  Airport 
located  in  San  Mateo  County  is  a  constant  source  of  ir¬ 
ritation  to  the  residents  of  the  Oakland  area.  TWA  has 
failed  to  provide  any  first-class  service  at  Oakland.  All 
of  its  service  is  air  coach  and  these  flights  have  incon¬ 
venient  arrival  and  departure  times.  Further,  space  is 
at  a  premium  upon  flights  provided  by  United  and  TWA, 
resulting  in  delays  and  missed  connections. 

As  hereinbefore  noted,  United  and  TWA  estimate  that 
American’s  proposed  service  between  San  Francisco  and 
Chicago  and  beyond  to  New  York  and  other  eastern  points 
would  have  diverted  almost  8  million  dollars  from  United 
and  another  5  million  dollars  from  TWA,  or  a  total  of 
about  13  million  dollars  from  both  carriers,  had  it  been 
effective  in  1953. 

American  takes  the  position  that  its  proposal  will  not 
cause  undue  diversion  from  United  and  TWA  since  it  is 
already  a  substantial  participant  in  San  Francisco-east 
traffic.  •  •  • 

•  •  • 

One  of  the  reasons  for  restricting  American’s  service  to 
San  Francisco  when  this  point  was  added  on  route  No.  4 
appears  to  have  been  the  need  to  protect  United  and  TWA 
from  diversion.57  The  other  major  reason  appears  to  have 
been  the  belief  that  additional  nonstop  service  to  San 
Francisco  by  American  from  points  on  its  system  in  the 
East  common  to  United  and  TWA  was  not  needed.  Since 
1947,  however,  United  and  TWA  have  become  better  able 
to  withstand  the  impact  of  additional  transcontinental 
competition. 

Evaluation  of  the  competitive  relationship  requires  ap¬ 
praisal  of  the  competing  routes  and  the  positions  of  Amer- 
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ican,  United  and  TWA  in  the  industry. 

TWA,  American  and  United  are  certificated  to  provide 
air  service  between  essentially  the  same  major  eastern 
cities,  such  as  Boston,  New  York,  Newark,  Philadelphia, 
and  Washington,  on  the  one  hand,  and  Los  Angeles  and 
San  Francisco,  on  the  other.  The  routes  over  which  they 
provide  those  services  proceed  via  somewhat  different 
intermediate  points  many  of  which  are  major  traffic  cen¬ 
ters. 

i  > 

American  is  the- largest  domestic  carrier  in  the  industry 
as  United  and  TWA  emphasize.  It  carries  more  passen¬ 
gers,  has  a  greater  number  of  passenger-miles  and  rev¬ 
enue  ton  miles,  receives  more  revenues  and  earns  more 
money  than  any  other  carrier.  On  the  other  hand.  United 
is  the  second  largest  airliner  Its  system  is  the  only  one 
which  joins  all  of  the  major  West  Coast  cities  and  TWA’s 
route  structure  not  only  permits  it  to  tap  the  lucra- 
11376  tive  transcontinental  traffic  of  most  of  the  major 
cities  in  the  country,  but  it  also  includes  many  of 
the  largest  cities  in  Europe  and  Asia. 

The  position  of  these  three  carriers  in  the  industry 
as  members  of  the  so-called  “Big  Four”  is  shown  by  the 
fact  that,  together  with  Eastern,  in  1953  they  carried  73 
percent  of  the  domestic  trunkline  revenue  passenger- 
miles,  66  percent  of  the  total  domestic  trunkline  passen¬ 
gers  and  79  percent  of  the  total  domestic  trunkline  air 
mail. 

The  size  of  the  market  that  would  be  provided  addi¬ 
tional  competition  has  also  increased  substantially.  The 
number  of  domestic  enplaned  passengers  at  San  Fran¬ 
cisco  has  more  than  doubled  between  1948  and  1952. 
Traffic  survey  data  show  the  same  tendency  on  major 
San  Francisco  segments  where  American’s  competitive 
nosition  would  be  strengthened  as  against  TWA  and 
United.  In  the  month  of  March  1948  there  were  2,313 


1 

537 


- - ?  (Tr.  11376) 

passengers  between  San  Francisco  and  Chicago  and 
4,092  between  San  Francisco  and  New  York.  During  the 
two-week  period  March  1-14,  1954,  these  segments 
showed  2,737  and  5,320  passengers,  respectively,  both 
substantially  more  than  for  the  entire  month  of  March 
1948. 

•  •  • 

SUMMARY  OF  FINDINGS  AND  CONCLUSIONS 

In  view  of  the  foregoing  and  all  the  evidence  and  facts 
of  record,  it  is  found  and  concluded: 

1.  That  the  public  convenience  and  necessity  require 
amendment  of  the  certificate  of  Western  for  route  No. 
35  so  as  to  extend  that  route  beyond  Denver  to  San 
Francisco/Oakland,  via  Salt  Lake  City  and  Reno,  the 
authorization  being  subject  to  the  following  conditions: 
•  *  *  '(b)  a  restriction  against  operating  through  plane 
service  between  San  Francisco  and  Reno,  on  the  one 
hand,  and  points  (other  than  Denver)  north  or  east  of 
Salt  Lake  City  on  routes  Nos.  19,  28  and  35,  on  the 
other. 

2.  That  the  public  convenience  and  necessity  require 
amendment  of  the  certificate  of  Continental  for  route 
No.  29  so  as  to  extend  that  route  from  Denver  to  Los 
Angeles  and  from  Kansas  City  to  Chicago,  the  author¬ 
ization  being  subject  to  a  restriction  against  operating 
through  plane  service  through  Denver  to  or  from  points 
south  thereof. 

•  •  • 
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COMPARISON  OF  NEW  ONE-CARRIER  AND  DUPLI¬ 
CATING  ONE-CARRIER  AUTHORIZATION  THAT 
WOULD  RESULT  FROM  PROPOSALS  OF  EACH 
CARRIER 

Number  of  Passengers 

Percent 
new  one- 

New  one-  Duplicating  Total-one-  carrier 


carrier 

one-carrier 

carrier 

authori¬ 

authori¬ 

authori¬ 

authori¬ 

zation 

zation 

zation 

zation 

of  total 

American 

9,582 

125,802 

135,384 

7.1 

Continental 

10,530 

475,848 

486,378 

2.2 

TWA 

including  DEN-STL 

14,394 

136,308 

151,242 

9.9 

Excluding  DEN-STL 

9,030 

136,308 

145,338 

6.2 

United 

14,742 

189,228 

203,970 

72 

Western 

18,978 

96,660 

115,638 

16.4 

Passenger-miles  (000) 

Percent 
new  one- 

New  one-  Duplicating  Total-one-  carrier 


carrier 

one-carrier 

carrier 

authori¬ 

authori¬ 

authori¬ 

authori¬ 

zation 

zation 

zation 

zation 

of  total 

American 

11,904 

143,708 

155,612 

7.6 

Continental 

10,063 

591,166 

601,229 

1.7 

TWA 

Including  DEN-STL 

15,386 

147,970 

163,356 

9.4 

Excluding  DEN-STL 

10,781 

147,970 

158,751 

6.8 

United 

19,703 

154,809 

174,512 

11.3 

Western 

26,906 

72,680 

99,586 
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ESTIMATED  PASSENGERS  FOR  THE  YEAR  1954  ON  CONTINENTAL’S  PROPOSED  CHICAGO- 
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service,  not  contemplated  by  Continental  in  the  preparation  of  ita  exhibits,  would  be  provided  by  the  authorization  of 
TWA  to  serve  Denver  and  United  to  serve  Kansas  City,  Continental’s  estimated  participation  has  been  reduced  to  26 
percent.  On  all  other  segments,  percentage  participation  is  the  same  as  that  estimated  by  Continental. 
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11380  Appendix  B 

j 

NET  ADDITIONAL  REVENUE  PASSENGER-MILES  AND  PAS¬ 
SENGER  REVENUE  FOR  THE  TEAR  1956  THAT  CONTI¬ 
NENTAL  WILL  GAIN  BY  THE  OPERATION  OF  PRO¬ 
POSED  CHICAGO-LOS  ANGELES  SERVICE 1 


Revenue 

Passenger- 

Passenger  j 

Miles 

Revenue 

(000) 

Yield* 

(000) 

Gross  revenue  passenger-miles  on  Chicago- 
Kansas  City-Denver-Los  Angeles  flights, 
estimated  year  1954s 

1 

1 

i 

| 

i 

DC-6B  First  Class  Flights 

57,084 

.060 

$  3,425 

DC-6B  Coach  Flights 

46,157 

.047 

2,169 

Convair  flights 

8,805 

.061 

537 

Subtotal 

112,046 

$  6,131 

Less:  Revenue  passenger-miles  on  Denver- 

Kansas  City  Convair  flights,  year  1954 

—28,160* 

.061 

-1,718 

Subtotal 

83,886 

$  4,413  | 

Other  system  adjustments: 

Less:  Revenue  passenger-miles  on  flights 

| 

i 

other  than  between  Denver  and 

Kansas  City 

-  145“ 

.061 

—  9  I 

! 

Add:  Passenger-miles  from  improved  service 

j 

i 

to  passengers  between  Los  Angeles  and 
cities  on  Continental's  route  other 

than  Kansas  City  and  Denver  ^ 

+  66* 

.061 

+  4 

Net  additional  revenue  passenger-miles  and' 

revenue 

Estimated  year  1954 

83,807 

$  4,408  ! 

i 

Add  25  percent7 

20,952 

1,102 

Estimated  year  1956 

104,759 

$  5,510  i 

1This  represents  adjustment  of  computation  shown  on  page  15  of  Exhibit 
No.  CAL-55  to  reflect  1954  traffic  estimates  based  on  traffic  surveys  for  that 
year  and  reduced  estimates  of  Continental's  participation  due  to  additional  com¬ 
petition  to  be  provided  by  TWA  and  United,  plus  the  application  of  an  esti¬ 
mated  growth  factor  for  the  year  1956  over  the  year  1954. 

*  As  estimated  by  Continental 
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NET  ADDITIONAL  REVENUE  PASSENGER-MILES  AND  PAS¬ 
SENGER  REVENUE  FOR  THE  YEAR  1956  THAT  CONTI¬ 
NENTAL  WILL  GAIN  BY  THE  OPERATION  OF  PRO¬ 
POSED  CHICAGO-LOS  ANGELES  SERVICE 1 

Footnotes:  (Continued) 


*  Obtained  by  distributing  the  number  of  passengers  on  the  proposed  flights 
as  estimated  on  page  1  hereof,  to  the  proposed  services  in  the  same  ratio  as 
that  used  by  Continental  on  page  13 .  of  Exhibit  No.  CAL-55  and  computing 
passenger-miles  by  the  method  used  there. 

4  Revenue  passenger-miles  for  the  year  1952  shown  on  page  14  of  Exhibit 
No.  CAL-55  increased  by  9.8  percent,  the  percentage  increase  for  local  traffic 
between  Denver  and  Kansas  City  for  the  year  1954  over  the  year  1952,  as 
shown  on  page  1,  hereof. 

'Obtained  by  recomputing  Continental’s  passenger-mile  estimates  on  pages 
16  and  1  of  Exhibit  CAL-55  on  the  basis  of  1954  traffic  and  participation 
shown  on  page  1  hereof. 

•  As  shown  on  page  15  of  Exhibit  CAL-55. 

7  Adjustment  to  reflect  growth  from  the  year  1954  to  the  year  1956. 
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ADDITIONS  TO  OR  (DEDUCTIONS)  FROM  CONTI¬ 
NENTAL’S  SYSTEM  FINANCIAL  RESULTS  DUE 
TO  OPERATION  OF  PROPOSED  CHICAGO-LOS 
ANGELES  SERVICE  —  ESTIMATED  YEAR  1956 


Non-Mail  Operating  Revenues 


Passenger 

$  5,510,000s 

Express 

85,190s 

Freight 

210,368s 

Excess  baggage 

46,417s 

Total  non-mail  operating  revenues 

$  5,851,975 

Operating  Expenses1 * * 4 5 6 

Total  direct  aircraft  operating  expenses 

$  3,481,721 

Total  ground  and  indirect  expenses 

1,444,445* 

Total  operating  expenses 

?  4,926,166 

Other  income  or  expenses — net 

7,677 

Total  expenses 

$  4,933,843 

Break-even  need 

$  (918,132) 

Earnings  element 

612,629* 

Provision  for  Federal  income  tax 

318, 7964 

Total  mail  pay  required 

$  13,293 

Compensatory  mail  pay  at  45  cents  per  mail  ton-mileB  $  210,487 

Subsidy  mail  pay 

$  (197,194)* 

1  As  computed  on  page  3  of  this  appendix. 

3  Computed  on  the  basis  of  the  same  relationship  to  passenger 
traffic  and  at  the  same  yield  as  used  by  Continental  on  page  18  of 
Exhibit  No.  CAL-55. 

*  As  estimated  by  Continental.  Although  various  items  of 
ground  and  indirect  expenses  will  be  reduced  because  of  the 
smaller  volume  of  passenger-miles  used  here  in  comparison  with 
that  estimated  by  Continental,  the  amount  of  reduction  is  con¬ 
sidered  to  be  minor  since  the  reduction  in  net  additional  passen¬ 
ger-miles  amounts  to  only  5.8  percent. 

4  As  estimated  by  Continental. 

5  The  45  cent  per  ton-mile  rate  was  used  by  Continental  as  the 
service  rate  for  trunkline  carriers  at  the  time  its  exhibits  were 
prepared.  Recent  revision  of  mail  rate  procedure  indicates  that 
Continental's  actual  rate  on  these  segments  will  vary  from  this 
figure.  The  extent  of  variation  cannot  be  readily  determined,  but 
its  effect  would  not  appear  to  be  significant. 

6  This  represents  the  amount  by  which  Continental's  subsidy 
requirement  for  the  year  1956,  if  any,  would  be  reduced  through 
the  operation  of  the  proposed  service. 
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Appendix  C 


ADDITIONAL  REVENUES  AND  EXPENSES  FOR 
WESTERN’S  PROPOSED  DENVER-SAN  FRAN¬ 
CISCO  SERVICE  ASSUMING  ADDITIONAL 
COMPETITION  BY  TWA 

Estimated  Year  1956 


Operating  revenues 


Passenger 

$2,779,521* 

Mail 

112,676* 

Express 

45,473* 

Freight 

51,727* 

Excess  baggage 

16,510* 

Total  operating  revenues 

$3,005,907 

Operating  expenses 

Aircraft  operating  expenses 

$1,491, 9774 

Ground  and  indirect  expenses 

514,975* 

Total  operating  expenses  $2,006,952 

Net  operating  income  $  998,955 


1  As  computed  on  page  1  of  this  appendix. 

1 

2  As  estimated  by  Western  (Exhibit  WAL-64,  p.  1)  based  on  an 
average  of  350  pounds  of  mail  per  plane-mile  at  a  45  cents  per 
ton-mile  rate.  This  rate  was  the  service  rate  for  trunkline  car¬ 
riers  at  the  time  Western's  exhibits  were  prepared.  Recent  revi¬ 
sion  of  mail  rate  procedure  indicates  that  Western’s  actual  rate 
on  the  proposed  segments  will  vary  from  this  figure.  The  extent 
of  variation  cannot  be  readily  determined  but  its  effect  would  not 
appear  to  be  significant 

9  Express,  freight  and  excess  baggage  revenues  based  on  the  fol¬ 
lowing  ratios  to  passenger  revenue  as  estimated  by  Western: 
Express,  1.636  percent;  freight  1-861  percent;  and  excess  bag¬ 
gage,  0.594  percent. 

4  As  estimated  by  Western. 

5  Western’s  estimate  of  ground  and  indirect  expenses  adjusted 
to  reflect  reductions  in  those  items  which  Western  estimated  on 
the  basis  of  the  volume  of  passenger-miles  or  passenger  revenue. 
Adjustment  of  other  expense  items  that  would  vary  with  the 
volume  of  traffic  have  not  been  taken  into  account  here. 
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APPENDIX  D 


EXCERPTS  FROM  NEW  YORK-CHICAGO  SERVICE 
CASE  DOCKET  NO.  986  ET  AL.  ORDER  E-9537, 
DECIDED  SEPTEMBER  1,  1955 

•  •  •  • 

•  •  •  Our  conclusion  in  this  regard  is  predicated  upon 
the  facts  of  record  herein  which  show  that  Messrs.  Weiss, 
Lewin,  Fischgrond  and  Hart,  the  central  figures  in  Hie 
North  American  group,  have  a  long  history  of  associa¬ 
tion  with  flagrant  violations  of  the  Act  and  cannot  be 
found  sufficiently  reliable  to  entrust  with  the  operation  of 
the  certificated  routes  they  propose  herein.  As  the  mov¬ 
ing  figures  in  the  operations  of  Standard  Airlines,  Vik¬ 
ing  Airlines  and  Oxnard  Sky  Freight,  these  individuals 
have  shown  such  a  callous  disregard  for  the  Act  and  regu¬ 
lations  as  to  lead  to  the  conclusion  that  they  would  be 
prone  to  disregard  the  requirements  of  the  Act  and  regu¬ 
lations  in  the  future,  if  they  deemed  it  advantageous 
to  their  own  economic  gain.  The  facts  of  record  show 
clearly  that  these  individuals  gained  unlawful  control  of 
Twentieth  Century  Air  Lines,  Trans  National  Airlines, 
Trans  American  Airways  and  Hemisphere  Air  Transport 
without  Board  approval  in  violation  of  section  408  of 
the  Act;  that  each  of  these  carriers  thereafter  engaged  in 
regular  and  frequent  service  in  violation  of  the  Board’s 
Economic  Regulations  and  section  401(a)  of  the  Act;  and 
that  these  violations  were  knowing  and  willful.® 


32  See  our  findings  and  conclusions  in  this  regard  in  our  deci¬ 
sion  of  July  1,  1955,  (Order  No.  E-9360)  which  findings  we  in¬ 
corporate  herein  by  reference.  The  violations  referred  to  herein 
are  without  reference  to  the  violations  committed  by  the  North 
American  “combine"  (under  the  aegis  of  Messrs.  Weiss,  Lewin, 
Fischgrund  and  Hart)  which  were  found  to  exist  in  Docket  No. 
6000,  as  a  result  of  combined  operations  by  the  four  individual 
carriers.  The  carriers  challenged  these  violations  by  an  attack 
on  the  validity  of  the  Board's  regulations  involved.  Of  course, 
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In  finding  the  North  American  applicants  not  “fit, 
willing  and  able”  we  do  so  not  becanse  of  any  punitive 
objective,  for  as  North  American  has  pointed  ont,  that 
is  not  the  purpose  of  the  fitness  test  in  section  401.  We 
are  merely  appraising  the  fitness  of  the  applicants  in 
terms  of  section  401  of  the  Act  and  the  prospects  for 
reliability  in  conforming  to  the  Act  and  regulations.  Al¬ 
though  North  American  has  suggested  that  a  temporary 
certificate  would  be  a  means  for  testing  the  applicants’ 
fitness  under  a  certificate,  we  cannot  agree  with  such 
an  approach  in  the  facts  and  circumstances  here  involved. 
This  is  not  a  case  where  there  is  only  a  question  mark 
hovering  over  fitness ;  the  facts  clearly  show  such  a  pat¬ 
tern  of  unreliability  as  to  preclude  even  the  granting 
of  a  temporary  certificate. 

Counsel  for  North  American  stresses  the  adherence  of 
the  applicants  to  safety  requirements  and  points  to  the 
business  reliability  of  these  carriers  in  dealing  with  the 
public  and  with  other  companies.  But  as  National  points 
out,  these  items  are  explained  by  the  fact  that  they  inure 
to  the  economic  benefit  of  the  North  American  group. 
They  do  not  show  that  under  certificated  operations  the 
applicants  would  or  could  resist  unlawful  activities  which 
would  be  profitable  to  them,  but  contrary  to  law.  Based 
upon  the  standards  embodied  in  section  401(d)  we  are 
unable  to  find  North  American  “fit,  willing  and  able” 
within  the  meaning  of  the  Act 

•  •  •  • 


we  believe  the  regulations  in  question  valid;  but  even  if  we  were 
in  error,  the  other  activities  of  Messrs.  Weiss,  Lewin,  Fischgrund 
and  Hart  as  noted  in  the  text,  and  the  violations  committed  by 
the  carriers  individually  would  cause  us  to  find  North  American 
not  “fit,  willing  and  able/* 
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11394  Order  No.  E-9759 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  21st  day  of  November,  1955 

In  the  matter  of 

THE  DENVER  SERVICE  CASE 
Docket  No.  1841  et  dL 

SUPPLEMENTAL  OPINION  AND  ORDER 

On  November  14,  1955,  we  issued  our  opinion  and  Order 
(E-9735)  in  this  consolidated  proceeding,  making  various 
route  awards  therein.  In  that  opinion  we  made  no  findings 
with  respect  to  United’s  contention  that  under  the  doctrine 
of  the  Ashbacker  and  Northwest  Cases1  it  is  entitled  to 
comparative  hearing  on  its  applications  in  Docket  Nos. 
5969,  5970,  5971  and  5972.2 * 4  We  do  so  now  not  only  in  the 
light  of  our  decision  in  this  proceeding,  but  also  in  the 
Southwest-N ortheast  Service  Case ,  Docket  No.  2355  et  al  * 
and  the  New  York-Chicago  Service  Case ,  Docket  No.  986 
et  al.*  The  route  awards  and  denials  in  all  three  cases  have 


1  Ashbacker  Radio  Co.  v.  Federal  Communications  Commission, 
326  U.S.  327  (1945),  and  Northwest  Airlines  V.  Civil  Aeronautics 
Board,  194  F.  2d  339  (D.C.CA.  1952). 

2  United  made  the  same  contention  at  the  time  the  scope  of  the 
issues  was  being  determined  prior  to  the  hearing.  On  rejection 
of  such  contentions  (Orders  Nos.  E-7615  and  E-7879,  adopted  Au¬ 
gust  6,  1953,  and  November  6,  1953,  respectively)  United  filed  a 
petition  for  review  which  was  later  dismissed  on  the  ground  that 
the  Board’s  order  was  interlocutory.  United  Airlines  V.  Civil  Aero¬ 
nautics  Board,  CAD.C.,  No.  12,043,  decided  June  .  30,  1955. 

*  Order  No.  E-9758,  issued  simultaneously  herewith. 

4  Order  No.  E-95S7,  dated  September  1,  1955. 
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some  bearing  npon  the  AsKbacker  question  presented  here. 

;  i 

The  United  applications  not  consolidated  herein  request 
the  addition  of  Pittsburgh,  Columbus,  Dayton,  Cincinnati, 
Indianapolis  and  St.  Louis  to  its  existing  transcontinental 
route.  As  a  result  of  our  actions  in  the  three  route 
11395  cases  referred  to  above,  Pittsburgh  and  Kansas  City 
have  been  added  to  United’s  and  Denver  to  TWA’s 
transcontinental  routes,  and  American  has  been  author¬ 
ized  to  fly  directly  from  San  Francisco  and  Oakland  to 
Chicago,  and  to  serve  Columbus 5  and  Pittsburgh  on 
transcontinental  routings. 

Plainly  these  awards  do  not  preclude  the  addition  of 
Columbus,  Dayton,  Cincinnati,  Indianapolis  and  St.  Louis 
to  United’s  transcontinental  route.  United’s  applications 
involve  requests  for  new  or  additional  one-carrier  serv¬ 
ice  to  many  points  which  cannot  be  served  by  TWA  or 
American  under  the  awards  made,  or  which  have  been 
receiving  one-carrier  service  from  those  carriers  prior 
to  such  awards.  In  view  of  the  relatively  small  degree 
of  “overlap”  of  new  service  issues  as  between  United’s 
pending  applications  and  the  awards  to  TWA  and  Am¬ 
erican,  the  size  and  economic  importance  of  the  points 
requested,*  and  the  lack  of  a  convincing  showing  that 
the  partially  duplicating  applications  of  United  cannot 
be  approved  in  their  entirety  when  they  are  heard,  we 
conclude  that  United’s  applications  and  the  awards  to 
TWA  and  American  are  not  mutually  exclusive  and  Unit- 


*  Since  Columbus  has  for  many  years  been  named  as  an  inter¬ 
mediate  point  on  American’s  route  No.  4,  the  chief  result  of  the 
additional  award  in  the  Southwest-Northeast  Service  Case  is  to 
authorize  American  to  furnish  New  York-Columbus  nonstop  serv¬ 
ice. 

«Cf.  Lords viUe-New  York  Nonstop  Investigation,  decided  Sep¬ 
tember  1,  1955,  Order  No.  E-9540,  in  which  three  trunkline  car¬ 
riers  were  authorized  to  provide  Louisville-New  York  nonstop 
service. 
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ed’s  contentions  mnst  therefore  be  rejected. 

In  order  that  any  petition  for  reconsideration  with  re¬ 
spect  to  the  views  expressed  herein  may  be  received  and 
considered  at  the  same  time  as  petitions  for  reconsideration 
of  Order  No.  E-9735,  the  Board  will  direct,  as  provided 
for  in  Section  302.37(a)  of  the  Board’s  Economic  Reg¬ 
ulations,  that  the  usual  30-day  period  be  shortened  by 
requiring  that  any  petitions  for  reconsideration  of  this 
supplemental  opinion  must  be  filed  by  any  party  to  the 
proceeding  not  later  than  the  time  that  petitions  for  re¬ 
consideration  of  Order  No.  E-9735  are  required  to  be 
filed.7 

11396  Accordingly,  it  is  ordered  that  the  opinion  of  the 
Board  be  and  it  hereby  is  supplemented  by  the  views 
expressed  herein,  and  that  any  petitions  for  reconsidera¬ 
tion  hereof  be  filed  not  later  than  the  day  on  which 
petitions  for  reconsideration  of  Order  No.  E-9735  are  re¬ 
quired  to  be  filed. 

Rizley,  Chairman,  Adams,  Vice  Chairman,  Lee,  Gurney 
and  Denny,  Members  of  the  Board,  concurred  in  the  above 
opinion  and  order. 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(SEAL) 

•  •  •  • 


1 1n  our  opinion  and  order  of  November  14,  we  inadvertently 
failed  to  note  the  appearance  of  Mr.  James  Verner  on  behalf  of 
the  City  of  Denver  and  the  Denver  Chamber  of  Commerce,  and 
therefore  do  so  here. 
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11684  E-9887 

1  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

'  Served:  Dec  30  1955 

DOCKET  NO.  1841  et  al 
DENVER  SERVICE  CASE 


Decided:  December  30,  1955 

Inclusion  of  Chicago-Los  Angeles  Nonstop  Authority 
in  an  award  to  Continental  Air  Lines  of  a  new  segment 
between  the  terminal  point  Chicago  and  the  terminal 
point  Los  Angeles,  via  Kansas  City  and  Denver  sustained. 

In  granting  new  routes  to  meet  demonstrated  service 
needs,  the  Board  frequently  so  describes  the  new  route 
so  as  to  permit  other  new  services  for  which  a  specific 
need  was  not  shown ;  Board  policy  in  awarding  new  routes 
is  to  provide  operating  authority  broad  enough  to  permit 
the  development  of  needed  new  services,  and  then  to  im¬ 
pose  upon  the  award  only  such  operating  restrictions  as 
may  be  required  either  as  a  matter  of  law  or  by  public 
interest  considerations. 

Extension  of  Western  Air  Lines,  route  No.  35  from  Den¬ 
ver  to  San  Francisco/Oakland  via  Reno  and  Salt  Lake 
City  made  subject  to  the  additional  restriction  that  flights 
serving  both  Salt  Lake  City  and  Denver  shall  not  serve 
Los  Angeles,  San  Diego,  Las  Vegas,  or  any  point  north 
or  east  of  Denver;  the  Board’s  consolidation  orders  spec¬ 
ifically  indicated  that  a  restriction  would  be  imposed  on 
any  new  authorization  to  Western  preventing  through  ser- 
vive  beyond  Denver,  and  the  examiner  excluded  evidence 
with  respect  to  service  via  Salt  Lake  City  Between  Los 
Angeles  and  Denver. 
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Western’s  new  segment  will  not  be  made  subject  to  a 
restriction  preventing  service  via  San  Francisco/Oakland 
between  Reno,  on  the  one  hand,  and  points  on  Western’s 
present  route  north  and  south  of  the  Bay  area  on  the 
other  hand;  there  are  no  legal  or  public  interest  considera¬ 
tions  which  require  the  imposition  of  such  a  restriction 
on  the  segment  awarded  Western. 

United  Air  Lines’  authorization  to  serve  Kansas  City 
modified  so  as  to  permit  service  to  Kansas  City  on  the  one 
hand,  and  Denver  and  Chicago  on  the  other  hand,  on  the 
same  flight,  subject  to  a  restriction  against  the  carriage 
of  local  traffic;  the  imposition  of  a  “closed  door” 

11685  restriction  on  United  is  as  an  exception  to  general 
Board  policy  which  is  justified,  on  the  present  re¬ 
cord,  as  the  only  means  of  obtaining  Board  objectives. 

United’s  Kansas  City  award  also  made  subject  to  a  re¬ 
striction  against  serving  Kansas  City  on  flights  serving 
Lincoln  or  Omaha,  Nebr.,  or  Des  Moines,  Iowa;  the  service 
so  restricted  was  outside  the  scope  of  the  proceeding. 

APPEARANCES: 

Same  as  in  Order  No.  E-9735,  dated  November  14, 1955. 

11686  SUPPLEMENTAL  OPINION  AND  ORDER 

ON  RECONSIDERATION 

BY  THE  BOARD: 

On  November  14, 1955,  we  issued  a  decision  in  the  above 
entitled  proceeding  which,1  inter  alia,  (1)  awarded  Contin¬ 
ental  Air  Lines  a  new  route  segment  between  the  terminal 
point  Los  Angeles,  via  Kansas  City  and  Denver,  (2)  ex¬ 
tended  Western  Air  Lines’  route  No.  35  from  Denver,  CoL, 
to  San  Francisco-Oakland,  Calif.,  via  Salt  Lake  City,  Utah 
and  Reno,  Nev.,  (3)  added  Denver,  CoL,  as  an  intermediate 
point  on  route  No.  2  of  Trans  World  Airlines,  (4)  placed 


1  Order  No.  E-97S5,  dated  November  14,  1965. 
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Kansas  City  as  an  intermediate  point  on  United  Air  Lines, 
ronte  No.  1  and  (5)  added  a  new  segment  to  rontes  Nos. 
7  and  25  of  American  Airlines  between  the  terminal  points 
Chicago,  HI.,  and  San  Francisco-Oakland,  Calif.2 

Petitions  seeking  reconsideration  and  other  relief  have 
been  filed  by  Braniff  Airways,  American,  Trans  World, 
Western,  United,  the  City  of  Kansas  City,  the  City  and 
Chamber  of  Commerce  of  Oakland,  Calif.,  the  City  and 
County  and  the  Chamber  of  Commerce  of  San  Francisco, 
Calif.,  the  City  of  Buffalo,  N.  Y.,  and  the  City  and  Board 
of  Commerce  of  Detroit.2*  Answers  to  the  various  petitions 
have  been  filed  by  Braniff,  American,  Continental,  United, 
Western  and  Trans  World. 

11687  After  due  consideration  of  the  matters  set  forth 
in  the  petitions  and  answers,  the  Board  has  concluded 
that  reconsideration  of  its  decision  is  only  warranted  to 
the  extent  hereinafter  indicated. 

In  awarding  a  Chicago-Kansas  City-Denver-Los  Angeles 
segment  to  Continental,  we  agreed  with  the  Examiner  that 
the  needs  of  Denver  and  Kansas  City  for  additional  east- 
west  regional  services  could  best  be  met  by  awarding  Con¬ 
tinental  such  a  route.  We  imposed  certain  restrictions 
which  were  designed,  inter  alia,  to  protect  from  diversion 
Braniff’s  traffic  between  Chicago  and  Kansas  City,  but 
we  did  not  impose  any  restriction  upon  the  provision  of 
a  Chicago-Los  Amgeles  nonstop  service  by  Continental.3 


2  Each  of  these  awards  is  subject  to  specified  operating  restric¬ 
tions.  See  Order  No.  E-9735,  supra, 

“The  City  and  County  of  Denver  filed  a  letter  in  support  of 
United’s  request  for  Denver-Kansas  City  authorization. 

9  Continental’s  Chicago-Kansas  City  service  was  made  subject  to 
a  long-haul  restriction  requiring  origination  or  termination  of 
the  service  at  Los  Angeles.  In  addition,  Continental  is  restricted 
against  the  provision  of  single  plane  service  through  Denver  to  or 
from  points  south  thereof,  and  a  similar  restriction  is  imposed 
with  respect  to  points  south  of  Kansas  City. 
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United  contends  that  the  award  of  Chicago-Los  Angeles 
nonstop  rights  to  Continental  is  legally  defective.  We  re-  j 
jected  snch  an  argument  in  reaching  our  original  decision,  j* 
and  we  see  no  reason  now  for  reaching  a  different  con¬ 
clusion. 

In  the  first  place,  it  is  dear  that  this  proceeding  included 
the  issue  of  Chicago-Los  Angeles  nonstop  service.  Both 
the  applications  of  Continental  and  North  American  for 
Chicago-Los  Angeles  routes  were  broad  enough  to  include 
Chicago-Los  Angeles  nonstop  service.  These  applications 
were  consolidated  into  the  proceeding,  without  non- 
11688  stop  restrictions,4  and  no  such  restriction  was  im 
posed  in  any  of  the  ensuing  Board  orders  which 
clarified  other  aspects  of  the  proceeding.®  Moreover,  no 
party  at  the  consolidation  stage,  or  at  any  later  stage  of 
the  case  contended  that  the  proceeding  should  be  so  limit¬ 
ed  as  to  exclude  Chicago-Los  Angeles  nonstop  service.  In 
fact,  North  American  proposed  initial  schedules  which 
would  have  provided  such  service,  and  the  record  indicates 
that  the  question  of  Chicago-Los  Angeles  nonstop  service  j 
was  amply  litigated.  Under  the  circumstances,  it  follows  j 
that  nonstop  service  on  this  segment  was  in  issue,  and  that 
the  Board  was  not  inhibited  by  the  scope  of  the  proceeding 
from  awarding  such  an  authorization. 

....  | 

The  objection  is  raised,  however,  that  Continental  did 
not  during  the  course  of  the  hearing  propose  any  nonstop  j 
schedules  between  Los  Angeles  and  Chicago,  and  that  we 
found  specifically,  in  disposing  of  North  American’s  ap¬ 
plication,  that  there  was  no  need  for  additional  nonstop  ser¬ 
vice  in  these  markets.  These  objections  do  not  in  our  judg- 

j 

~  j 

4  Order  No.  E-7616,  dated  August  6,  1953. 

i 

5  Order  No.  E-7809,  dated  Oct  12,  1953;  Order  No.  E-7879, 
dated  Nov.  6,  1953;  Order  No.  E-7880,  dated  Nov.  6,  1953;  Order 
No.  E-7987,  dated  Dec.  22,  1953;  Order  No.  E-8127,  dated  Feb. 

25  1954;  Order  No.  E-8150,  dated  Mar.  4,  1954;  Order  No.  E-8412,  j 
dated  June  8,  1954. 
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ment  bar  the  action  we  have  taken.  Continental^  applica¬ 
tion  is  clearly  broad  enough  to  embrace  the  authority 
granted  and,  as  already  noted,  the  proceeding  included  the 
issue  of  Chicago-Los  Angeles  nonstop  service.  The  mere 
fact  that  we  have  not  found  a  need  for  this  particular  ser¬ 
vice  does  not  mean  that  we  must  restrict  Continental 
from  ever  offering  it.  We  cannot  accept  the  conten- 
11689  tion  that  the  Board,  in  awarding  a  new  route,  must 
find  a  need  for  every  new  service  which  may  be  of¬ 
fered  as  a  result  thereof.  Such  a  contention  is  at  war  with 
consistent  Board  practice  since  the  promulgation  of  the 
Act.  In  granting  new  routes  to  carriers  to  meet  service 
needs  demonstrated  on  the  record  in  a  proceeding,  we 
have  frequently  described  these  routes  to  permit  other 
new  services  for  which  a  specific  need  was  not  shown  in 
the  record.*  In  this  regard,  our  general  policy  in  awarding 
new  route  segments  has  been  first  to  provide  operating 
authority  broad  enough  to  permit  the  full  development 
of  the  new  services  found  required  by  the  public  conven¬ 
ience  and  necessity,  and  then  to  impose  upon  the  award 
only  such  operating  restrictions  as  may  be  required  either 
as  a  matter  of  law,7  or  by  public  interest  considerations, 
including  the  protection  of  operating  rights  of  other  car¬ 
riers.3 


•New  York-Chicago  Case,  Supplemental  Opinion  on  Reconsider¬ 
ation,  Order  No.  E-9692,  dated  Oct  27,  1955,  pp.  6-7.  Also  com¬ 
pare  United  Restriction  Case,  Order  No.  E-9589,  adopted  Sept  1, 
1955  and  Order  No.  E-9694,  adopted  Oct  27,  1955. 

7  For  example,  where  there  are  pending  applications  in  other 
proceedings  for  similar  operating  rights,  considerations  flowing 
from  the  Ashbaeker  doctrine  often  require  the  imposition  of  re¬ 
strictions  on  possible  new  services  flowing  from  a  new  route 
award. 

*  For  example,  in  this  case  we  imposed  a  restriction  against 
turnaround  service  by  Continental  between  Chicago  and  Kansas 
City  to  protect  Braniff  from  diversion  in  a  market  which  forms 
an  important  part  of  its  system  strength. 
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In  this  instance,  there  are  no  legal  requirements  of  the 
type  to  which  we  have  previously  referred  which  would 
compel  us  to  limit  our  award  to  Continental  in  such  a  man¬ 
ner  as  to  prevent  the  carrier  from  providing  Chd- 

11690  cago-Los  Angeles  nonstop  service.  Moreover,  it  is 
perfectly  plain  that  the  carriers  which  are  currently 

operating  in  that  market,  American,  United,  and  TWA, 
have  such  substantial  competitive  superiority  therein  flow¬ 
ing  in  part  from  their  routes  east  of  Chicago,  as  well  as 
such  strong  economic  positions,  that  they  are  not  apt  to  be 
adversely  affected  by  any  nonstop  schedules  which  Con¬ 
tinental  may  at  some  time  choose  to  operate.  Under  such 
circumstances,  we  are  unwilling  to  impose  a  nonstop  re¬ 
striction  on  the  carrier. 

United,  on  the  other  hand,  has  stated  certain  objections 
on  legal  grounds  to  our  award  to  Western  which  have 
greater  merit.  In  extending  route  No.  35  from  Denver  to 
the  Bay  Area  via  Salt  Lake  City  and  Reno,  we  subjected 
Western  only  to  a  restriction  against  operating  through 
plane  service  between  San  Francisco  /Oakland  and  Reno, 
on  the  one  hand,  and  points  (other  than  Denver)  north  or 
east  of  Salt  Lake  City  on  Routes  Nos.  19,  28,  and  35,  on 
the  other  hand.  According  to  United,  the  scope  of  this  pro¬ 
ceeding  requires  that  Western  be  restricted  from  (a)  the 
provision  of  single  plane  service  through  Denver  to  and 
from  points  north  and  east  thereof  on  flights  serving  Salt 
Lake  City,  and  (b)  the  provision  of  through-plane  service 
via  Salt  Lake  City  between  Denver,  on  the  one  hand,  and 
Los  Angeles,  Las  Vegas,  and  San  Diego,  on  the  other  hand. 

The  Board’s  second  order  of  consolidation  in  the 
subject  proceeding*  stated  that  any  authorization 

11691  granted  Western  herein  would  be  subject  to  a  condi¬ 
tion  against  operation  of  “through-plane  service 

through  Denver  to  or  from  points  north  or  east  thereof.” 
However,  under  the  restriction  we  placed  on  the  award  to 
Western,  the  carrier  would  be  able,  for  example,  to  provide 
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service  between  Salt  Lake  City  and  the  Twin  Cities  via 
Denver.  We  find  that  such  service  would  be  outside  the 
scope  of  the  proceeding  as  delineated  by  the  consolidation 
order.  Accordingly,  Western  should  be  additionally  re¬ 
stricted  against  serving  points  north  or  east  of  Denver  on 
flights  serving  both  Salt  Lake  City  and  Denver. 

We  also  find  that  we  should  restrict  Western  from  the 
on  the  one  hand,  and  Los  Angeles,  Las  Vegas,  and  San 
Diego,  on  the  other  hand.  In  this  instance,  United’s  objec¬ 
tion  does  not  stem  directly  from  the  Board’s  consolidation 
orders,  but  flows  rather  from  certain  rulings  from  the  Ex¬ 
aminer  in  excluding  testimony  with  respect  to  such  service. 
Thus,  United  points  out  that  it  was  precluded  from  cross- 
examination  of  Western’s  witness  with  respect  to  a  Denver- 
Los  Angeles  service  via  Salt  Lake  City  on  the  ground  that 
Western  was  not  an  applicant  for  the  service.9 10  In  these 
circumstance  we  believe  the  restriction  sought  by  United 
is  warranted.  Therefore,  we  shall  add  a  restriction  to  West¬ 
ern’s  certificate  which  will  preclude  the  carrier  on 
11692  flights  serving  both  Salt  Lake  City  and  Denver  from 
serving  either  (a)  any  point  north  or  east  of  Denver, 
or  (b)  Los  Angeles,  Las  Vegas,  or  San  Diego. 

An  additional  objection  by  United  to  our  award  to  West¬ 
ern  we  find  to  be  without  merit.  Thus,  United  notes  that 
Western,  under  the  newly  amended  certificate,  could  pro¬ 
vide  through-plane  service  via  San  Francisco  or  Oakland 
between  Reno,  on  the  one  hand,  and  San  Diego,  Los  An¬ 
geles,  Portland  and  Seattle,  on  the  other  hand.  United 


9  Order  No.  E-7879,  dated  Nov.  6,  1953. 

10  While  the  Examiner  did  not  expressly  exclude  cross-examina¬ 
tion  with  respect  to  a  Las  Vegas/San  Diego-Denver  service  via 
Salt  Lake  City,  it  was  reasonable  for  the  parties  to  assume  that 
the  exclusion  of  testimony  with  respect  to  Los  Angeles-Denver 
service  via  Salt  Lake  City  was  also  applicable  to  the  other  serv¬ 
ices. 
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argues  that  the  only  applicant  for  Reno  service  was  the 

City  itself  and  that  it  only  sought  “additional  east-west 
service.”  Consequently,  United  states  that  the  record  here¬ 
in  does  not  show  any  need  for  service  to  the  cities  here¬ 
tofore  mentioned,  which  are  either  due  north  or  due  south 
of  Reno.  Western’s  authority  to  provide  service  via  San 
Francisco  between  Los  Angeles  and  Reno,  for  example, 
will  flow  from  its  pre-existing  authority  to  operate  bet¬ 
ween  Los  Angeles  and  San  Francisco,  and  the  new  San 
Francisco-Reno  authority  which  we  found  required  by 
the  public  convenience  and  necessity.  As  we  have  pre¬ 
viously  pointed  out  herein,11  similar  additional  service 
authorizations,  flowing  from  the  addition  of  new  route 
segments  to  existing  route  systems,  frequently  result  from 
Board  decisions  in  route  proceedings.  Our  general  policy 
in  awarding  new  route  segments  has  been  first  to  provide 
operating  authority  broad  enough  to  permit  the  full  de¬ 
velopment  of  the  new  services  found  required  by  the  pub¬ 
lic  convenience  and  necessity,  and  then  to  impose 
11693  upon  the  award  only  such  operating  restrictions  as 
may  be  required  as  a  matter  of  law  or  by  the  pub¬ 
lic  interest.  United  has  not  demonstrated  where  we  are 
required  either  as  a  matter  of  law  or  for  sound  policy 
reasons  to  so  restrict  our  award  to  Western  of  a  San 
Francisco/Oakland-Reno  service  as  to  prevent  the  car¬ 
rier  from  providing  additional  service  on  this  segment  to 
points  on  Western’s  present  route  north  or  south  of  the 
Bay  Area. 

We  turn  now  to  our  award  to  United.  We  placed  this 
city  on  route  No.  1  in  order  to  provide  Kansas  City  with 
competitive  single-plane  service  to  San  Francisco,  and  the 
Pacific  Northwest,  in  addition  to  meeting  the  need  for  vig¬ 
orous  competitive  transcontinental  service  to  the  east 


11  Pages  3-4,  supra.  See  also  Order  No.  E-97S1,  dated  Novem¬ 
ber  10,  1955. 
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The  City  of  Kansas  City,  however,  contends  that  onr 
award  will  not  meet  these  objectives,  if  United  is  pre¬ 
vented  from  serving  Kansas  City  on  flights  to  or  from 
Chicago  or  Denver.  United  also  contends  that  we  have  ser¬ 
iously  impeded  the  carrier  in  the  provision  of  effective 
competitive  service  for  Kansas  City.12  United  argues  that 
in  order  to  provide  Kansas  City  with  an  adequate  service 
pattern  it  must  have  support  from  Chicago  and  Denver 
traffic.  The  carrier  suggests  that  this  may  be  achieved 
without  undue  diversion  of  Continental's  or  BranifPs 
traffic  either  by  a  long-haul  restriction  which  will  prevent 
turnaround  services  by  United  between  Kansas 
11694  City  and  Denver  or  Chicago,  or  by  imposing  a 
“closed  door”  restriction  on  United  in  these  markets. 

After  due  consideration  of  the  matters  set  forth  on  be¬ 
half  of  the  petitioners,  and  those  in  opposition  thereto,13 
we  have  concluded  that  reconsideration  of  our  decision  is 
warranted,  and  that  United  should  be  permitted  to  serve 
Kansas  City  on  flights  also  serving  Denver  or  Chicago,  sub¬ 
ject  to  a  restriction  against  the  carriage  of  local  traffic 
between  Kansas  City,  on  the  one  hand,  and  Denver  and 
Chicago,  on  the  other  hand.14 

12  In  addition  United  points  out  that  under  our  present  deci¬ 
sion,  which  prevents  service  between  Kansas  City  and  Chicago, 
the  carrier  would  be  unable  to  provide  service  between  Kansas 
City  and  Pittsburgh,  although  we  found  in  the  New  York-Chi- 
cago  Case,  supra,  that  such  service  was  desirable,  since  United's 
Pittsburgh  award  in  the  later  case  is  subject  to  a  compulsory 
stop  at  Chicago. 

13  Braniff  and  Continental  argue  that  United’s  present  position 
is  at  variance  with  that  taken  by  the  carrier  at  the  hearing.  As¬ 
suming  arguendo  that  they  were  correct  in  this  conclusion,  we 
would  share  their  concern  with  respect  to  the  integrity  of  the 
hearing  process  if  such  practices  were  to  be  condoned.  However, 
under  the  circumstances  of  this  case  we  could  not  permit  the 
ambivalence  of  the  applicant  to  defeat  the  needs  of  Kansas  City 
and  other  requirements  of  the  public  interest. 


14  This  restriction  will  permit  United  to  carry  traffic  moving 
between  Kansas  City  and  points  on  its  own  route  other  than 
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We  recognize  that  the  imposition  of  a  “closed  door”  re¬ 
restriction  on  United’s  new  Kansas  City  service  is  on  its 

face  inconsistent  with  recent  decisions  where  we 
11695  have  indicated  that  snch  restrictions  are  in  general 
contrary  to  sound  transportation  policy.15  However, 
in  this  instance,  we  deem  it  appropriate  to  impose  such 
a  restriction  since  no  other  practical  alternative  will 
serve  the  Board’s  dual  objective  of  improving  Kansas 
City’s  long-haul  service,  and  protecting  Continental  and 
Braniff  from  undesirable  diversion.  In  addition,  it  is  clear 
that  in  this  instance  the  available  support  from  Denver 
and  Chicago  traffic  to  points  other  than  Kansas  City, 
which  will  be  served  by  United  on  this  segment,  is  more 
than  sufficient  to  support  the  service  to  be  operated  des¬ 
pite  the  “closed  door”  on  Kansas  City  traffic  to  these  other 
points.1* 


Denver  and  Chicago.  However,  it  will  prevent  United  from  carry¬ 
ing  purely  local  traffic  between  Kansas  City,  on  the  one  hand,  and 
Denver  and  Chicago,  on  the  other  hand,  and  from  participating 
in  the  movement  of  traffic  between  Kansas  City  and  points  not 
on  its  own  route  which  it  might  otherwise  receive  from,  or  trans¬ 
fer  to,  a  connecting  carrier  at  Denver,  Chicago  or  Kansas  City. 

15  E.g.,  United  Restriction  Case,  supra,  New  York-Chicago  Case, 
supra.  In  each  of  these  cases,  the  economic  condition  of  the  car¬ 
riers  protected  by  the  “closed-door”  restriction  had  improved  sub¬ 
stantially  over  the  time  when  the  restrictions  were  imposed  so 
that  we  were  able  to  find  that  the  removal  of  the  restriction 
would  not  have  a  serious  adverse  effect  upon  them.  Indeed  in  the 
former  case,  we  had  originally  deferred  decision  on  removal  of  a 
“closed-door  restriction  in  part  because  of  uncertainty  as  to  the 
protected  carrier's  economic  strength  (Order  No.  E-7827,  dated 
Oct  16,  1953.).  The  contrast  to  the  present  case  is  clear.  Con¬ 
tinental  is  still  a  subsidy  carrier,  and  Braniff,  while  recently  po¬ 
tentially  strengthened  by  new  route  additions  (Southwest-North¬ 
east  Service  Case,  E-9758,  dated  Nov.  21,  1955)  is  one  of  the 
weakest  of  the  non-subsidized  trunklines. 

16  We  have  also  considered  the  possibility  of  imposing  a  “closed- 
door”  restriction  on  TWA  between  San  Francisco/Oakland  and 
Denver  to  meet  Western's  asserted  need  for  protection  from  di¬ 
version.  However,  our  analysis  indicates  that  Western  can  eco- 
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One  further  matter  in  connection  with  the  award  to 
United  warrants  reconsideration.  Thus  Braniff 

11696  asks  that  we  correct  an  “inadvertent  technical 
error”  in  the  manner  in  which  the  Kansas  City- 

authorization  was  awarded  to  United.  Kansas  City  was 
added  as  an  intermediate  point  on  United’s  route  No.  1 
between  the  intermediate  points  Omaha  and  Des  Moines. 
Braniff  notes  that  United  sought  to  serve  Kansas  City  on 
a  separate  segment  between  Chicago  and  Denver,  and  that 
at  no  time  was  there  in  issue  any  question  of  additional 
air  service  between  Kansas  City,  on  the  one  hand,  and 
Lincoln,  Omaha  and  Des  Moines,  on  the  other  hand. 
Braniff  requests  that  United’s  certificate  of  public  con¬ 
venience  and  necessity  be  so  amended  as  to  either  pro¬ 
hibit  United  from  engaging  in  air  transportation  between 
Kansas  City,  on  the  one  hand,  and  Lincoln,  Omaha  and 
Des  Moines,  on  the  other  hand,  or  to  impose  a  “closed  door” 
restriction  on  the  carrier  preventing  participation  in  local 
traffic  between  Kansas  City  and  these  three  points. 
United’s  petition  concedes  Braniff’s  point  and  examina¬ 
tion  of  the  record  confirms  Braniff’s  claim.  We  shall,  there¬ 
fore,  impose  upon  United  an  appropriate  restriction  pro¬ 
hibiting  service  to  Kansas  City  on  flights  serving  Lincoln, 
Omaha  or  Des  Moines.17 

11697  We  turn  now  to  American’s  request  for  recon¬ 
sideration  of  the  off-route  restriction  which  we  im¬ 
posed  on  the  extension  of  routes  Nos.  7  and  25  from  Chi- 


nomically  operate  the  services  which  we  newly  authorized  it  to 
perform  without  such  additional  protection.  It  is  also  significant 
that  Western  is  in  a  substantially  better  position  at  present  to 
meet  TWA's  competition  over  this  segment  than  is  Continental 
over  the  segments  heretofore  protected. 

17  United  concedes  Braniff’s  claim  but  is  opposed  to  anything 
but  a  “closed-door”  restriction.  However,  we  do  not  believe  that 
the  circumstances  here  presented  warrant  the  use  of  such  a  re¬ 
striction.  Contrary  to  United's  contention,  a  “closed-door”  restric¬ 
tion  is  not  necessary  in  this  instance  to  permit  United  to  provide 
adequate  frequencies  for  long-haul  services  for  Kansas  City. 
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cago  to  the  Bay  Area.  This  restriction,  which  is  the  same 
as  that  currently  in  effect  on  American’s  present  trans¬ 
continental  route  No.  4,  prohibits  operational  stops  at  any 
off-route  point  unless  required  by  an  emergency  or  con¬ 
siderations  of  safety  during  flight.  As  we  pointed  out  in 
our  original  decision  herein,  the  purpose  of  the  restriction 
is  to  prevent  operational  stops  from  being  made  regularly 
at  points  certificated  to  other  carriers,  since  such  stops 
would  ultimately  result  in  demands  from  such  points  for 
service  by  American.  We  recognize,  as  American  points 
out,  that  the  instant  record  with  respect  to  this  matter  con¬ 
sists  almost  exclusively  of  evidence  presented  by  Am¬ 
erican  in  opposition  to  this  restriction.  However,  we  are 
not  persuaded  that  it  would  be  in  the  public  interest  at  this 
time  to  change  our  policy  in  this  regard.  Moreover,  we  be¬ 
lieve  that  all  the  carriers  should  be  treated  consistently, 
and  that  the  off-route  restriction  should  be  applied  to  the 
transcontinental  routes  of  all  carriers  until  we  have  com¬ 
pleted  the  investigation  we  instituted  to  determine 
whether  this  type  of  restriction  should  be  lifted  from  their 
routes. 

11698  In  view  of  the  fact  that  we  are  now  finally  dis¬ 
posing  of  the  petitions  for  reconsideration  in  this 
proceeding,  no  useful  purpose  would  be  served  by  further 
delay  in  the  effective  date  of  the  amended  certificates  of 
public  convenience  and  necessity  authorized  in  this  pro¬ 
ceeding.  Accordingly,  we  shall  provide  that  all  such  cer¬ 
tificates  shall  become  effective  immediately  upon  issuance 
of  this  order.17* 

17‘  With  respect  to  the  claims  in  the  dissent  that  we  have  acted 
with  undue  haste  in  disposing  of  the  petitions  for  reconsideration 
and  that  there  has  been  inadequate  time  for  deliberation  with 
respect  to  the  issues  raised,  we  incorporate  herein  by  reference 
our  remarks  regarding  a  similar  charge  in  our  opinion  and  order 
on  reconsideration  in  the  Large  Irregular  Carrier  Investigation, 
Docket  No.  5132  (Order  No.  E-9884  dated  December  29,  1955). 
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j 

Based  upon  the  foregoing  consideration  and  all  the 
facts  of  record,  we  find, 

1.  That  the  public  convenience  and  necessity  requires 
that  the  inclusion  of  Kansas  City  on  United’s  route  No.  1 
shall  be  subject  to  the  following  restrictions  and  that  the 
present  restriction  No.  16  be  cancelled : 

“(16)  The  holder  shall  not  engage  in  local  air  trans¬ 
portation  between  Kansas  City,  on  the  one  hand,  and  Den¬ 
ver,  Colo,  or  Chicago,  Ill.  on  the  other  hand. 

“(17)  The  holder  shall  not  serve  Kansas  City,  Mo.  on 
flights  serving  Lincoln  or  Omaha,  Nebr.  or  Des  Moines, 
Iowa.” 

2.  That  the  public  convenience  and  necessity  requires 
that  the  extension  of  Western’s  route  No.  35  from  Denver 
to  San  Francisco/Oakland  via  Salt  Lake  City  and  Beno 
should  be  subject  to  the  following  additional  restriction: 

“(7)  The  holder  shall  not  serve  Los  Angeles  or  San 
Diego,  Calif.,  Las  Vegas,  Nev.,  or  any  point  north 
or  east 

•  •  •  • 

11699  5.  That,  except  to  the  extent  hereinabove  gran¬ 

ted,  the  petitions  for  reconsideration  and  other  re¬ 
lief,  be,  and  they  hereby  are  denied. 

Rizley,  Chairman,  Adams,  Vice  Chairman,  and  Lee, 
Member  of  the  Board,  concurred  in  the  above  opinion  and 
order.  Gurney  and  Denny,  Members,  filed  the  attached 
concurring  and  dissenting  statement. 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


(SEAX) 
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11700  GURNEY  AND  DENNY,  MEMBERS,  CONCUR¬ 

RING  AND  DISSENTING: 

As  in  other  recent  instances,  we  feel  that  the  Board 
has  moved  to  dispose  of  the  petitions  for  reconsideration 
herein  much  too  hastily,  and  that  there  has  been  inade¬ 
quate  time  for  deliberation  with  respect  to  the  issues 
raised. 

Concerning  the  opinion  as  adopted,  however,  we  agree 
with  the  change  in  United’s  restriction  applying  to  Kansas 
City  service,  and  disagree  with  the  failure  to  withdraw 
the  original  authorization  to  Continental  covering  Denver- 
Chicago  service,  as  well  as  the  award  to  TWA  permitting 
Denver-San  Francisco  operations.  The  basis  for  our 
disagreement  with  respect  to  these  latter  two  issues  is 
set  forth  in  detail  in  our  earlier  dissenting  opinion. 

/s/  CHAN  GURNEY 
/s/  HARMAR  D.  DENNY 

11701  Issued  pursuant  to  Orders 

Nos.  E-9887  and  E-9886 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 
(as  amended) 

UNITED  AIR  LINES.  INC. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  TV  of  the  Civil  Aeron¬ 
autics  Act  of  1938,  as  amended,  and  the  orders,  rules  and 
regulations  issued  thereunder,  to  engage  in  air  transpor¬ 
tation  with  respect  to  persons,  property  and  mail,  as  fol¬ 
lows: 
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1.  Between  the  terminal  point  Seattle,  Wash.,  the  in¬ 
termediate  points  Tacoma,  Wash.,  Portland  and  Pendle¬ 
ton,  Oreg.,  Boise  and  Twin  Falls,  Idaho,  Salt  Lake  City 
and  Ogden,  Utah,  Rock  Springs  and  Cheyenne,  Wyo.,  Den¬ 
ver,  Colo.,  Scottsbluff,  North  Platte,  Grand  Island,  Lin¬ 
coln  and  Omaha,  Nebr.,  Kansas  City,  Mo.,  Des  Moines, 
Cedar  Rapids  and  Iowa  City,  Iowa,  Moline,  Ill.,  Milwaukee, 
Wis.,  Chicago,  Ill.,  South  Bend  and  Fort  Wayne,  IncL, 
Toledo,  Ohio,  and  (a)  beyond  Toledo,  Ohio,  the  intermed¬ 
iate  points  Detroit,  Mich.,  Cleveland,  Akron  and  Youngs¬ 
town,  Ohio,  Pittsburgh,  Bradford,  Allentown-Bethlehem- 
Easton  and  Philadelphia,  Pa.,  and  the  co-terminal  points 
New  York,  N.  Y.,  and  Newark,  N.  J.,  and  (b)  beyond  Tol¬ 
edo,  Ohio,  the  intermediate  points  Cleveland,  Ohio,  Hart¬ 
ford,  Conn.-Springfield,  Mass.,  Providence,  R.  I.,  and  the 
terminal  point  Boston,  Mass.,  and  (c)  beyond  Toledo, 
Ohio,  the  co-terminal  points  Washington,  D.  C.,  and  Balt¬ 
imore,  Md. 

2.  Between  the  intermediate  point  Pendleton,  Oreg., 
the  intermediate  point  Walla  Walla,  Wash.,  and  the  termi¬ 
nal  point  Spokane,  Wash. ; 

3.  Between  the  intermediate  point  Pendleton,  Oreg., 
and  the  terminal  point  Seattle,  Wash. ; 

4.  Between  the  intermediate  points  Boise,  Idaho,  Reno, 
Nev.,  and  Sacramento,  Calif.,  and  the  terminal  point  San 
Francisco,  Calif., 

5.  Between  the  terminal  point  Oakland,  Calif.,  the  in¬ 
termediate  points  San  Francisco  and  Sacramento,  Calif., 
Reno,  Elko  and  Ely,  Nev.,  Salt  Lake  City  and  Ogden,  Utah, 

Rock  Springs  and  Cheyenne,  Wyo.,  Denver,  Colo., 
11702  Scottsbluff,  North  Platte,  Grand  Island,  Lincoln 
and  Omaha,  Nebr.,  Kansas  City,  Mo.,  Des  Moines, 
Cedar  Rapids  and  Iowa  City,  Iowa,  Moline,  HI.,  Milwaukee, 
Wis.,  Chicago,  HI.,  South  Bend  and  Fort  Wayne,  Ind., 
Toledo,  Ohio,  and  (a)  beyond  Toledo,  Ohio,  the  intermed- 
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iate  points  Detroit,  Mich.,  Cleveland,  Akron  and  Youngs¬ 
town,  Ohio,  Pittsburgh,  Bradford,  Allentown-Bethlehem- 
Easton  and  Philadelphia,  Pa.,  and  the  co-terminal  points 
New  York,  N.  Y.,  and  Newark,  N.  J.,  and  (b)  beyond  Tol¬ 
edo,  Ohio,  the  intermediate  points  Detroit,  Mich.,  Cleve¬ 
land,  Ohio,  Hartford,  Conn.-Springfield,  Mass.,  Providence, 
R.  I.,  and  the  terminal  point  Boston,  Mass.,  and  (c)  beyond 
Toledo,  Ohio,  the  co-terminal  points  Washington  D.  C., 
and  Baltimore,  Md. ; 

6.  Between  the  terminal  point  Los  Angeles,  Calif.,  the 
intermediate  points  Las  Vegas,  Nev.,  Grand  Junction  and 
Denver,  Colo.,  Scottsbluff,  North  Platte,  Grand  Island, 
Lincoln  and  Omaha,  Nebr.,  Kansas  City,  Mo.,  Des  Moines, 
Cedar  Rapids  and  Iowa  City,  Iowa,  Moline,  HI.,  ^Milwaukee, 
Wis.,  Chicago,  HI.,  South  Bend  and  Fort  Wayne,  Ind., 
Toledo,  Ohio,  and  (a)  beyond  Toledo,  Ohio,  the  intermed¬ 
iate  points  Detroit,  Mich.,  Cleveland,  Akron  and  Youngs¬ 
town,  Ohio,  Pittsburgh,  Bradford,  Allentown-Bethlehem- 
Easton  and  Philadelphia,  Pa.,  and  the  co-terminal  points 
New  York,  N.  Y.,  and  Newark,  N.  J.,  and  (b)  beyond 
Toledo,  Ohio,  the  intermediate  points  Detroit,  Mich., 
Cleveland,  Ohio,  Hartford,  Conn.-Springfield,  Mass.,  Pro¬ 
vidence,  R.  I.,  and  the  terminal  point  Boston,  Mass.,  and 
(c)  beyond  Toledo,  Ohio,  the  co-terminal  points  Wash¬ 
ington,  D.  C.,  and  Baltimore,  Md.; 

7.  Between  the  terminal  point  Seattle,  Wash.,  the  in¬ 
termediate  points  Tacoma,  Wash.,  Portland,  Salem, 
Eugene,  Bend-Redmond  and  Medford, Oreg.,  Eureka,  Calif., 
Klamath  Falls,  Oreg.,  Red  Bluff,  Calif.,  Reno,  Nev.,  Sac¬ 
ramento,  Oakland,  San  Francisco,  Stockton,  Modesto, 
Merced,  Salinas,  Monterey,  Fresno,  Visalia,  Bakersfield, 
Santa  Barbara,  Los  Angeles,  and  Long  Beach,  Calif.,  and 
the  terminal  point  San  Diego,  Calif., 

to  be  known  as  route  No.  1. 

The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions  and  limitations : 
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(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board,  and  may 
begin  or  terminate,  or  begin  and  terminate,  trips  at  points 
short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly  used 
by  the  holder  to  serve  such  point  prior  to  the  effective 
date  of  this  certificate,  as  amended;  and  may  continue  to 

maintain  regularly  scheduled  nonstop  service  be- 
11703  tween  any  two  points  not  consecutively  named  here¬ 
in  if  nonstop  service  was  regularly  scheduled  by  the 
holder  between  such  points  prior  to  the  effective  date  of 
this  certificate,  as  amended.  Upon  compliance  with  such 
procedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  herein¬ 
above  expressly  prescribed,  regularly  serve  a  point  named 
herein,  through  any  airport  convenient  thereto,  and  render 
scheduled  nonstop  service  between  any  two  points  not 
consecutively  named  herein  between  which  service  is  auth¬ 
orized  hereby. 

(3)  The  holder  shall  not  serve  Milwaukee,  Wis.,  on 
flights  serving  Chicago,  HI.,  Detroit,  Mich.,  Baltimore,  Md., 
or  Washington  D.  C. 

(4)  The  holder  shall  serve  Milwaukee,  Wis.,  only 
on  flights  originating  at  Omaha,  Nebr.,  or  a  point  west 
thereof,  and  terminating  at  Cleveland,  Ohio,  or  a  point 
east  thereof,  or  originating  at  Cleveland,  Ohio,  or  a  point 
east  thereof,  and  terminating  at  Omaha,  Nebr.,  or  a  point 
west  thereof. 

(5)  The  holder  shall  serve  at  least  one  intermediate 
point  east  of  Mliwaukee,  Wis.,  on  all  flights  serving  Mil¬ 
waukee,  Wis.,  and  New  York,  N.  Y.,  or  Milwaukee,  Wis., 
and  Newark,  N.  J. 

(6)  The  holder  shall  serve  Detroit,  Mich.,  only  on 
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flights  originating  at  Denver,  Colo.,  or  a  point  west  there¬ 
of,  and  terminating  at  New  York,  N.  Y.,  or  originating  at 
New  York,  N.  Y.,  and  terminating  at  Denver,  Colo.,  or  a 
point  west  thereof :  Provided ,  That  the  holder  may  origin¬ 
ate  flights  at  Detroit,  Mich.,  which  terminate  at  Philadel¬ 
phia,  Pa.,  or  originate  flights  at  Philadelphia,  Pa.,  which 
terminate  at  Detroit,  Mich., 

(7)  The  holder  shall  render  scheduled  nonstop  service 
between  Chicago,  Ill.,  and  Washington,  D.  C.,  between 
Chicago,  Ill.,  and  Baltimore,  Md.,  and  between  Chicago, 
Ill.,  and  Boston,  Mass.,  only  on  flights  originating  or  ter¬ 
minating  at  Omaha,  Nebr.,  or  a  point  west  thereof. 

(8)  The  holder  shall  not  serve  Klamath  Falls  and  Med¬ 
ford,  Oreg.,  by  the  same  flight. 

(9)  The  holder  shall  not  serve  Bend-Bedmond  and 
Eugene,  Oreg.,  by  the  same  flight. 

10)  The  holder  shall  serve  Las  Vegas,  Nev.,  and  Los 
Angeles,  Calif  on  the  same  flight  only  when  such  flight 
originates  or  terminates  at  Denver,  Colo.,  or  a  point  east 
thereof. 

(11)  In  the  operation  of  any  nonstop  flight  authorized 
herein,  the  holder  shall  not  make  operational  stops,  unless 
caused  by  an  emergency  or  considerations  of  safety  arising 
during  such  Alight,  at  any  point  not  named  between  the 
two  terminals  of  such  flight  in  a  certificate  of  public  con¬ 
venience  and  necessity  of  the  holder. 

11704  (12)  The  authorization  to  serve  Ely,  Nev.,  shall 

continue  in  effect  up  to  and  including  June  30, 1957. 

(13)  The  holder’s  authority  to  serve  Eureka  and  Bed 
Bluff,  Calif.,  is  suspended  up  to  and  including  December 
29,  1958. 

(14)  Notwithstanding  the  linear  route  description  in 
this  certificate,  as  amended,  the  holder  may  on  flights  car- 
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rying  property  and  mail  only,  serve  Hartford,  Conn.- 

Springfield,  Mass.,  and/or  Boston,  Mass.,  on  the  one  hand, 
and  Newark,  N.  J.,  and/or  New  York,  N.  Y.,  on  the  other 
hand,  on  the  same  flight:  Provided,  That  on  such  flights 
United  shall  not  discharge  at  New  York,  Newark,  Trenton, 
Philadelphia,  Allentown-Bethlehem-Easton,  Bradford, 
Youngstown,  or  Akron  property  or  mail  which  was  en¬ 
planed  in  Boston  or  Hartford-Springfield,  and  shall  not 
discharge  at  Boston  or  Hartford-Springfield  property  or 
mail  which  was  enplaned  in  New  York,  Newark,  Trenton, 
Philadelphia,  Allentown-Bethlehem-Easton,  Bradford, 

Youngstown  or  Akron.  The  authority  under  this  para¬ 
graph  shall  expire  on  August  11, 1954,  or  upon  the  date  the 
temporary  certificates  of  public  convenience  and  neces¬ 
sity  issued  pursuant  to  the  Board’s  Order  No.  E-3085, 
dated  July  29,  1949,  otherwise  cease  to  be  effective,  which¬ 
ever  shall  first  occur.1 

(15)  The  holder  shall  serve  Pittsburgh,  Pa.,  only  on 
flights  originating  or  terminating  at  Omaha,  Nebr.,  or  at 
a  point  west  thereof,  and  all  flights  serving  Pittsburgh 
shall  also  serve  Chicago ;  Provided,  however,  that  the  auth¬ 
ority  of  the  holder  to  engage  in  local  air  transportation  bet¬ 
ween  Pittsburgh,  Pa.,  and  Chicago,  HI.,  shall,  unless  other¬ 
wise  continued,  terminate  60  days  after  final  decision  by 
the  Board  on  the  issue  of  Pittsburgh-Chicago  service,  in 
Docket  No.  6118. 

(16)  The  holder  shall  not  engage  in  local  air  transpor¬ 
tation  between  Kansas  City,  Mo.,  on  the  one  hand,  and 
Denver,  Colo,  or  Chicago,  HI.  on  the  other  hand. 

(17)  The  holder  shall  not  serve  Kansas  City,  Mo.,  on 
flights  serving  Lincoln  or  Omaha,  Nebr.,  or  Des  Moines, 
Iowa. 


1The  holder  has  filed  an  application,  dated  July  14,  1954,  in 
Docket  No.  6766  for  renewal  of  this  authority. 
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The  exercise  of  the  privileges  granted  by  this  certificate, 

as  amended,  shall  be  subject  to  such  other  reasonable 
terms,  conditions  and  limitations  required  by  the  public 
interest  as  may  from  time  to  time  be  prescribed  by  the 
Board. 

This  certificate,  as  amended,  shall  be  effective  on  Decem¬ 
ber  30,  1955. 

11705  IN  WITNESS  WHEREOF,  the  Civil  Aeron¬ 
autics  Board  has  caused  this  certificate  as  amended, 

to  be  executed  by  its  Chairman  and  the  seal  of  the  Board 
to  be  affixed  hereto,  attested  by  the  Secretary  of  the  Board, 
on  the  30th  day  of  December,  1955. 

/s/  ROSS  RIZLEY 
Ross  Rizley 

Chairman  / 

(SEAL) 

ATTEST : 

/s/  |M.  C.  Mulligan 
Secretary 

11706  Issued  pursuant  to  Order 

No.  E-9887 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 
(as  amended) 

WESTERN  AIR  LINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules  and 
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rying  property  and  mail  only,  serve  Hartford,  Conn.- 

Springfield,  Mass.,  and/or  Boston,  Mass.,  on  the  one  hand, 
and  Newark,  N.  J.,  and/or  New  York,  N.  Y.,  on  the  other 
hand,  on  the  same  flight:  Provided,  That  on  such  flights 
United  shall  not  discharge  at  New  York,  Newark,  Trenton, 
Philadelphia,  Allentown-Bethlehem-Easton,  Bradford, 
Youngstown,  or  Akron  property  or  mail  which  was  en¬ 
planed  in  Boston  or  Hartford-Springfield,  and  shall  not 
discharge  at  Boston  or  Hartford-Springfield  property  or 
mail  which  was  enplaned  in  New  York,  Newark,  Trenton, 
Philadelphia,  Allentown-Bethlehem-Easton,  Bradford, 

Youngstown  or  Akron.  The  authority  under  this  para¬ 
graph  shall  expire  on  August  11, 1954,  or  upon  the  date  the 
temporary  certificates  of  public  convenience  and  neces¬ 
sity  issued  pursuant  to  the  Board’s  Order  No.  E-3085, 
dated  July  29, 1949,  otherwise  cease  to  be  effective,  which¬ 
ever  shall  first  occur.1 

(15)  The  holder  shall  serve  Pittsburgh,  Pa.,  only  on 
flights  originating  or  terminating  at  Omaha,  Nebr.,  or  at 
a  point  west  thereof,  and  all  flights  serving  Pittsburgh 
shall  also  serve  Chicago ;  Provided,  however,  that  the  auth¬ 
ority  of  the  holder  to  engage  in  local  air  transportation  bet¬ 
ween  Pittsburgh,  Pa.,  and  Chicago,  HI.,  shall,  unless  other¬ 
wise  continued,  terminate  60  days  after  final  decision  by 
the  Board  on  the  issue  of  Pittsburgh-Chicago  service,  in 
Docket  No.  6118. 

(16)  The  holder  shall  not  engage  in  local  air  transpor¬ 
tation  between  Kansas  City,  Mo.,  on  the  one  hand,  and 
Denver,  Colo,  or  Chicago,  Ill.  on  the  other  hand. 

(17)  The  holder  shall  not  serve  Kansas  City,  Mo.,  on 
flights  serving  Lincoln  or  Omaha,  Nebr.,  or  Des  Moines, 
Iowa. 


1The  holder  has  filed  an  application,  dated  July  14,  1954,  in 
Docket  No.  6766  for  renewal  of  this  authority. 
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The  exercise  of  the  privileges  granted  by  this  certificate, 
as  amended,  shall  be  subject  to  such  other  reasonable 
terms,  conditions  and  limitations  required  by  the  public 
interest  as  may  from  time  to  time  be  prescribed  by  the 
Board. 

I 

This  certificate,  as  amended,  shall  be  effective  on  Decem¬ 
ber  30,  1955. 

11705  IN  WITNESS  WHEREOF,  the  Civil  Aeron¬ 
autics  Board  has  caused  this  certificate  as  amended, 

to  be  executed  by  its  Chairman  and  the  seal  of  the  Board 
to  be  affixed  hereto,  attested  by  the  Secretary  of  the  Board, 
on  the  30th  day  of  December,  1955. 

/s/  ROSS  RIZLEY 
Ross  Rizley 

Chairman  t  j 

i 

(SEAL) 

ATTEST : 

i 

/s/  )M.  C.  Mulligan 
Secretary 

11706  Issued  pursuant  to  Order 

No.  E-9887  | 

UNITED  STATES  OF  AMERICA  i 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C.  j 

_ _ 

CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 
(as  amended) 

WESTERN  AIR  LINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter  j 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules  and  j 
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regulations  issued  thereunder,  to  engage  in  air  transpor¬ 
tation  with  respect  to  persons,  property,  and  mail,  as  fol¬ 
lows: 

1.  Between  the  terminal  point  Minneapolis-St.  Paul, 
Minn.,  the  intermediate  points  Rochester  and  Mankato, 
Minn.,  Brookings,  Sioux  Falls,  Huron,  Pierre,  Spearfish 
and  Rapid  City,  S.  Dak.,  and  (a)  beyond  Rapid  City,  S. 
Dak.,  the  intermediate  points  Hot  Springs,  S.  Dak.,  Chad- 

ron,  Alliance  and  Scottsbluff,  Nebr.,  Cheyenne,  Wyo.,  and 
the  terminal  point  Denver,  Colo.,  (b)  beyond  Rapid  City, 
S.  Dak.,  the  terminal  point  Sheridan,  Wyo.,  and  (c)  beyond 
Rapid  City,  S.  Dak.,  the  intermediate  point  Casper,  Wyo., 
and  the  terminal  point  Salt  Lake  City,  Utah; 

2.  Between  the  terminal  point  Denver,  Colo.,  the  inter¬ 
mediate  points  Salt  Lake  City,  Utah,  and  Reno,  Nev.,  and 
the  coterminal  points  San  Francisco  and  Oakland,  Calif. ; 
to  be  known  as  route  No.  35. 

The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions  and  limitations : 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board ;  and  may 
begin  or  terminate,  or  begin  and  terminate,  trips  at  points 
short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the  effec¬ 
tive  date  of  this  certificate,  as  amended ;  and  may  continue 
to  maintain  regularly  scheduled  nonstop  service  between 
any  two  points  not  consecutively  named  herein  if  nonstop 
service  was  regularly  scheduled  by  the  holder  between  such 
points  prior  to  tlfe  effective  date  of  this  certificate,  as  a- 
mended.  Upon  compliance  with  such  procedure  relating 
thereto  as  may  be  prescribed  by  the  Board,  the  holder 
may,  in  addition  to  the  service  hereinabove  expressly  pre- 
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scribed,  regularly  serve  a  point  named  herein  through  any 
airport  convenient  thereto,  and  render  scheduled  nonstop 
service  between  two  points  not  consecutively  named  here¬ 
in  between  which  service  is  authorized  hereby:  Provided, 
ules  selected  by  it,  without  compliance  with  suchuyt- 
That  the  holder  may  nonstop  Rochester,  Minn.,  on 
schedules  selected  by  it,  without  compliance  with  such 
procedure. 

11707  (3)  The  holder  shall  render  service  to  Sioux 

Falls,  S.  Dak.,  only  on  flights  originating  or  termi¬ 
nating  at  Rapid  City,  S.  Dak.,  or  a  point  west  thereof  or  at 
Denver,  Colo. 

(4)  The  holder  shall  not  render  service  to  Sioux  Falls, 
S.  Dak.  on  any  flight  serving  Brookings,  S.  Dak.,  or 
Huron,  S.  Dak. 

(5)  The  holders  authority  to  serve  Casper,  Wyo.,  and 
Salt  Lake  City,  Utah,  on  segment  No.  1,  shall  terminate 
December  31,  1955.1 

(6)  The  holder  shall  not  operate  through-plane  ser¬ 
vice  between  Reno,  Nev.,  and  San  Francisco  or  Oakland, 
Calif.,  on  the  one  hand,  and  points  (other  than  Denver, 
Colo.)  north  or  east  of  Salt  Lake  City,  Utah,  on  its  routes 
Nos.  19,  28,  and  35,  on  the  other  hand. 

(7)  The  holder  shall  not  serve  Los  Angeles  or  San 
Diego,  Calif.,  Las  Vegas,  Nev.,  or  any  point  north  or  east 
of  Denver  on  flights  which  serve  both  Salt  Lake  City,  Utah, 
and  Denver,  Colo. 

The  exercise  of  the  privileges  granted  by  this  certificate, 
as  amended,  shall  be  subject  to  such  other  reasonable 
terms,  conditions  and  limitations  required  by  the  public 
interest  as  may  from  time  to  time  be  prescribed  by  the 
Board. 


1  The  holder  has  filed  an  application,  dated  July  21,  1955,  in 
Docket  No.  7319  for  permanent  certification  at  these  points. 
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This  certificate,  as  amended,  shall  be  effective  on  Dec¬ 
ember  30,  1955. 

IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  exe¬ 
cuted  by  its  Chairman  and  the  seal  of  the  Board  to  be  af¬ 
fixed  hereto,  attested  by  the  Secretary  of  the  Board,  on 
the  30th  day  of  December,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY 
Chairman 

(SEAL) 

ATTEST: 

/s/  |M.  C.  Mulligan 
Secretary 

•  *  •  • 

11749  Order  No.  E-9975 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  3rd  day  of  February,  1956. 

In  the  matter  of  the 

DENVER  SERVICE  CASE 

Docket  No.  1841e£  al 

ORDER  DISMISSING  SUCCESSIVE  PETITIONS 
FOR  RECONSIDERATION 

On  December  30,  1955,  the  Board  by  Order  No.  E-9887 
denied,  inter  alia,  (a)  Western  Air  Lines  request  for  mod¬ 
ification  of  the  Board’s  previous  award  to  Trans  World  Air 
Lines  of  operating  rights  between  Denver,  Colo.,  and  San 
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Francisco,  Calif.,  in  the  above  entitled  proceeding  and  (b) 
the  reqnest  of  the  City  and  County  of  San  Francisco  for 
revision  of  the  Boards  decision  to  deny  American  Air 
Lines  authority  to  provide  non-stop  service  between  San 
Francisco,  Calif,  and  points  east  of  Chicago,  HL  (Order 
No.  E-9735  dated  November  14,  1955). 

On  January  23,  1956,  Western  filed  a  further  petition 
seeking  the  same  relief  as  before  and  on  substantially  sim¬ 
ilar  grounds.  On  January  25,  1956,  Trans  World  filed  an 
answer  in  opposition  to  Western's  petition  noting,  inter 
alia,  that  such  petition  falls  within  the  purview  of  Rule 

37(c)  of  the  Board’s  Rules  of  Practice  which  provides 
that  successive  petitions  for  reconsideration  will  not  be 
entertained.  On  January  27,  1956,  San  Francisco  also  filed 
a  further  petition  seeking  the  same  relief  as  in  its  prev¬ 
ious  petition  and  on  substantially  similar  grounds. 

The  Board  finds  that  the  foregoing  petitions  fall  within 
the  purview  of  Rule  37  (c)  of  the  Board’s  Rules  of  practice 
which  provides  that  a  successive  petition  for  reconsidera¬ 
tion  “upon  substantially  the  same  grounds  as  a  former 
petition  which  has  been  considered  or  denied  by  the  Board, 
will  not  be  entertained.” 

THEREFORE, IT  IS  ORDERED  THAT :  The  petition 
of  Western  Air  Lines  filed  January  23,  1956,  and  the  pet¬ 
ition  of  the  City  and  County  of  San  Francisco  filed  Jan¬ 
uary  27, 1956,  be  and  they  hereby  are  dismissed. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


(SEAL) 


(Tr.  11749) 
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PREHEARING  ORDER 

«•<* 

Counsel  for  the  parties  having  appeared  before  Circuit 
Judge  Washington  for  prehearing  conference  pursuant  to 
Rule  38  (k),  of  the  General  Rules  of  this  Court,  and  coun¬ 
sel  having  submitted  their  stipulation  dated  March  7, 1956, 
and  the  stipulation  having  been  considered,  the  stipulation 
of  the  parties  is  hereby  approved,  and  it  is 

ORDERED  that  the  parties  proceed  according  to  the 
stipulation  and  that  this  order  and  the  stipulation  dated 
March  7,  1956,  be  printed  in  the  joint  appendix. 

Dated:  March  8,  1956 

•  •  •  • 

ORDER 

On  consideration  of  the  matters  transpiring  at  the  pre- 
hearing  conference  held  herein  on  ^March  7, 1956,  pursuant 
to  Rule  38  (k)  of  the  Rules  of  Court,  and  of  the  annexed 
prehearing  conference  stipulation  between  the  parties 
which  defines  the  issues,  provides  for  the  content  of  the 
joint  appendix  to  briefs,  provides  for  the  use  to  be  made 
of  unprinted  portions  of  the  transcript  of  record,  and 
fixes  the  time  for  the  filing  of  briefs  and  the  joint  appendix 
to  briefs,  it  is 

ORDERED  that  the  aforesaid  prehearing  conference 
stipulation  be,  and  it  hereby  is,  approved,  that  such  stipu¬ 
lation  shall  control  the  subsequent  course  of  this  case  un¬ 
less  hereafter  modified  by  the  Court,  and  that  the  Clerk 
be,  and  he  hereby  is,  directed  to  file  said  stipulation. 

Per  Curiam 

•  •  •  • 

PREHEARING  CONFERENCE  STIPULATION 

Pursuant  to  Rule  38  (k)  of  the  Rules  of  this  Court,  the 
parties,  subject  to  the  approval  of  the  Court,  hereby  stip¬ 
ulate  and  agree  as  follows  with  respect  to  the  issues  and 
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the  procedure  and  dates  for  the  filing  of  the  briefs  and 
joint  appendix  to  briefs  herein: 

I 

Issues 

Subject  to  the  right  of  any  party  to  abandon  any  of  the 
issues  hereinafter  stated  or  to  rephrase  and  discuss  them 
in  terms  of  subsidary  issues,  or  to  take  the  position  that 
any  matter  hereinafter  set  forth  is  unnecessary  or  irreli- 
vant  to  the  Board’s  determination  or  that  it  is  not  properly 
in  issue  before  the  Court,  the  issues  are  agreed  to  be  lim¬ 
ited  to  the  following: 

1.  Did  the  Board  err  by  denying  Petitioners  a  contem¬ 
poraneous  hearing  with  the  applications  of  American, 
TWA,  and  United  on  Petitioners’  application  for  service 
between  New  York,  Philadelphia,  Pittsburgh,  Cleveland 
and  Detroit  on  the  one  hand  and  Kansas  City,  Denver, 
Los  Angeles  and  San  Francisco  on  the  other,  or  in  failing 
to  restrict  the  issues  in  the  case  to  service  from  gateway 
cities  such  as  St.  Louis  and  Chicago  to  Kansas  City,  Den¬ 
ver,  Los  Angeles  and  San  Francisco? 

2.  Did  the  Board  make  adequate  and  non-discrimina- 
tory  findings  under  the  statutory  criteria  and  was  there 
substantial  evidence  to  support: 

(a)  The  determination  by  the  Board  that  the  public 
convenience  and  necessity  required  the  grant  of  certificate 
awards  to  American,  United,  TWA,  Continental  and  West¬ 
ern  in  preference  to  North  American? 

(b)  The  determination  by  the  Board  that  the  public 
convenience  and  necessity  did  not  require  a  grant  of  cer¬ 
tificate  authority  to  North  American  in  addition  to  the  cer¬ 
tificate  authority  awarded  other  carriers?  . 

(c)  The  finding  by  the  Board  that  North  American  is 
not  fit,  willing  and  able  to  perform  the  air  transportation 
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for  which  it  sought  certificate  authorization?  (It  is  under¬ 
stood  that  with  respect  to  the  question  of  violations  of  the 
Act  and  Board  regulations  before  this  Court  in  North  Am¬ 
erican  Airlines  v.  Civil  Aeronautics  Board,  Case  No.12,858, 
the  parties  will  rely  primarily  upon  the  briefs  submitted 
in  that  case). 

(d)  The  finding  by  the  Board  that  American,  United, 
TWA,  Continental,  and  Western  are  respectively  fit,  wil¬ 
ling  and  able  to  perform  the  air  transportation  authorized? 

3.  Did  the  Board  fail  to  rule  upon  the  Excptions  filed 
by  North  American  to  the  Examiner’s  Initial  Decision  in 
accordance  with  section  8(b)  of  the  Administative  Proced¬ 
ure  Act? 


II 

Procedure  with  Respect  to  Filing  of 
Briefs  and  Joint  Appendix  to  Briefs 

For  the  purpose  of  eliminating  needless  printing  and  of 
facilitating  the  work  of  the  Court,  the  parties  agree  that 
their  briefs  and  the  joint  appendix  to  briefs  will  be  served 
and  filed  in  accordance  with  the  procedures  hereinafter 
set  forth: 

All  briefs  will  be  served  and  filed  in  typewritten  or 
printed  form  at  the  dates  fixed  hereafter  with  references 
to  the  pages  of  the  certified  record  (“Tr.”).  Briefs  not 
filed  and  served  in  printed  form  in  the  first  place  shall  be 
printed  and  the  printed  copies  served  and  filed  without 
avoidable  delay  after  service  of  the  typewritten  briefs.  At 
the  time  each  party  serves  its  briefs  in  the  first  place  it  will 
also  serve  its  designation  of  the  portions  of  the  certified 
record  to  be  printed  in  the  joint  appendix.  As  soon  as  all 
designations  have  been  made,  the  petitioners  shall  cause 
the  joint  appendix  to  be  printed  with  the  page  numbers  of 
the  record  as  certified  to  this  Court  appearing  at  the  place 
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where  each  new  record  page  begins  on  the  printed  page  of 
the  joint  appendix,  and  running  heads  showing  the  record 
pages  appearing  thereon  shall  be  printed  at  the  outer  top 
comer  of  each  page  of  the  printed  joint  appendix.  The 
usual  numerical  designation  of  the  printed  joint  appendix 
will  appear  in  the  center  of  the  top  of  the  page. 

Petitioner  will  serve  its  brief,  together  with  its  desig¬ 
nation  of  those  portions  of  the  certified  record  which  it 
wishes  to  have  printed  in  the  joint  appendix,  upon  respon¬ 
dent  and  all  intervenors  on  or  before  March  23,  1956.  Re¬ 
spondent  and  intervenors  will  serve  their  briefs  and  des¬ 
ignations  on  petitioner  on  or  before  April  23,  1956.  Pet¬ 
itioner  will  serve  its  reply  brief,  if  any,  and  supplemental 
designation,  if  any,  upon  respondent  and  intervenors  on  or 
before  May  8, 1956. 

The  joint  appendix  shall  contain  the  materials  required 
to  be  printed  by  the  Rules  of  this  Court,  except  the  Peti¬ 
tion  for  review;  the  materials  designated  by  the  parties  as 
heretofore  provided;  and  this  stipulation  and  the  order 
of  the  Court  approving  the  stipulation. 

It  is  further  agreed  and  stipulated  that  any  party  and  the 
Court,  in  the  briefs  as  well  as  at  the  hearing  in  the  case, 
may  refer  to  any  portion  of  the  original  transcript  of  re¬ 
cord  herein  which  has  not  been  printed  to  the  same  extent 
and  effect  as  if  such  portions  of  the  transcript  had  been 
printed,  it  being  understood  that  any  portions  of  the  re- 
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cord  thus  reffered  to  will  be  printed  in  a  supplemental  joint 
appendix  if  the  Court  directs  the  same  to  be  printed. 

William  C.  Burt 
Attorney  for  Petitioners 

Franklin  M.  Stone 
Attorney  for  Respondent 


Howard  C.  Westwood 
Attorney  for  American 
Airlines,  Inc. 


C.  Edward  Leasure 
Attorney  for  Continental 
Airlines,  Inc. 


William  Caverly 
Attorney  for  Trans  World 
Airlines,  Inc. 


Charles  S.  Rhyne 
Attorney  for  City  of 
Kansas  City,  Missouri 


James  Francis  Reilly 
Attorney  for  United  Air 
Lines,  Inc. 

Intervenors 
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North  Americas-  Am  Likes,  Isa,  et  au, 

; .  ,  '  Petitioners, 


Civil  Aeronautics  Board, 
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ON  PETITION  TO  REVIEW  AN  ORDER  OF  THE 
CIVIL  AERONAUTICS  BOARD 
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Hardy  K.  Maclay 
1317  F  Street,  N.  W.  - 
Washington  4,  D.  C. 
William  C.  Burt  . 
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QUESTIONS  PRESENTED 

1.  Did  the  Board  violate  the  AsJibacker  rule  by  deny 
ing  Petitioners  a  contemporaneous  hearing  with  the  ap¬ 
plications  of  American,  TWA  and  United  for  service  be¬ 
tween  major  cities  east  of  Chicago  and  Kansas  City,  Den¬ 
ver,  Los  Angeles  and  San  Francisco? 

2.  Did  the  Board  make  adequate  findings  to  support 
its  preference  for  other  applicants  as  compared  to  the 
Petitioners? 

3.  Did  the  Board  make  adequate  findings  as  to  the  ex¬ 
tent  of  any  authorizations  required  by  the  public  conveni¬ 
ence  and  necessity? 

4.  Did  the  Board  err  in  finding  that  the  Petitioners 
violated  the  Act,  and  did  it  thereby  err  in  finding  that 
Petitioners  are  unfit  to  render  certificated  services? 

5.  Is  the  Board’s  determination  that  Petitioners  are 
unfit  based  on  valid  findings  and  are  the  findings  sup¬ 
ported  by  substantial  evidence? 

6.  Is  the  Board’s  determination  that  Petitioners  are 
unfit  arbitrary? 
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In  The 

Httttrti  States  Qlmtrt  of  Appeals 

Fob  the  District  or  Columbia  Circuit 


CASE  NO.  13,053 

North  American  Air  Lines,  Inc.,  et  al.. 

Petitioners, 

v. 

Civil  Aeronautics  Board, 

Respondent. 

ON  PETITION  TO  REVIEW  AN  ORDER  OF  THE 
CIVIL  AERONAUTICS  BOARD 


BRIEF  FOR  PETITIONERS 


JURISDICTIONAL  STATEMENT 

Petitioners  are  before  this  Honorable  Court  upon  a  pe¬ 
tition  for  review  in  which  Petitioners  urge  this  Court  to 
set  aside  an  order  of  the  Civil  Aeronautics  Board.  This 
Honorable  Court  has  jurisdiction  pursuant  to  Section  1006 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended  (here¬ 
inafter  referred  to  as  “the  Act”),  52  Stat.  1024,  49  U.S.C. 
3646;  and  Section  10  of  the  Administrative  Procedure 
Act,  June  11,  1946,  c.  324,  60  Stat.  243,  U.S.C.  Title  5, 
§  1009. 

STATEMENT  OF  THE  CASE 

Petitioners,  North  American  Airlines,  Inc.,  Trans  Amer¬ 
ican  Airways,  Inc.,  and  Trans  National  Airlines,  Inc.,  are 
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irregular  air  carriers  holding  operating  licenses  (Letters 
of  Registration)  issued  pursuant  to  the  provisions  of 
Part  292.1  of  Respondent’s  Economic  Regulations  adopted 
May  5,  1947.1  North  American  Aircoach  System,  Inc.,  a 
corporation,  is  general  sales  agent  for  the  aforementioned 
carriers.  The  partnerships,  Republic  Aircoach  System, 
Twentieth  Century  Aircraft  Company,  and  California 
Aircraft  Company,  own  and  lease  aircraft  to  Petitioner 
carriers  and  perform  accounting,  bookkeeping  and  fiscal- 
services  for  Petitioner  companies  (Tr.  138-145,  3863-3866). 
Petitioner  carriers  engage  in  the  business  of  transporting 
passengers  in  aircoach  service,  principally  transcontinen¬ 
tal^,  New  York  to  Los  Angeles,  and  New  York  to  San 
Francisco  via  Chicago,  Illinois,  and  via  Washington,  D.  C., 
and  Dallas,  Texas,  and  between  New  York  and  Miami, 
Florida. 

On  April  3,  1953,  Petitioners  filed  with  Respondent  a 
joint  application  (Tr.  138-145)  for  a  certificate  of  public 
convenience  and  necessity  which  in  part  requested  au¬ 
thority  to  operate  between  San  Francisco  and  Los  An¬ 
geles  to  New  York  via  Denver,  Kansas  City,  St.  Louis, 
Chicago,  Detroit,  Cleveland  and  Pittsburgh. 

Respondent  consolidated  that  portion  of  this  applica¬ 
tion  which  sought  a  certificate  authorizing  service  between 
Los  Angeles  and  San  Francisco  to  Chicago  via  Denver 
and  Kansas  City  into  the  Denver  Service  Case ,  Docket 
No.  1841,  et  al.  (Tr.  287-291,  433-434).  The  Denver  Serv¬ 
ice  Case  involved  applications 2  to  provide  new  or  addi- 


1  Economic  Regulations  applicable  to  irregular  carriers  desig¬ 
nated  as  Part  292.1  in  1947  were  recodified  as  Part  291  on  July 
1,  1949,  14  CFR  §  291.1  et  seq. 

2  In  addition  to  the  applications  of  Petitioners,  it  included  ap¬ 
plications  of  American  Airlines,  Inc.  (American),  Trans  World 
Airlines,  Inc.  (TWA),  United  Air  Lines,  Inc.  (United);  Conti¬ 
nental  Airlines,  Inc.  (Continental)  and  Western  Air  Lines,  Inc. 
(Western).  Two  additional  carriers,  Capital  Airlines,  Inc.  (Capi- 
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tional  east-west  air  transportation  services  for  Denver, 
Kansas  City,  Salt  Lake  City  and  Reno,  and  San  Fran¬ 
cisco/Oakland  and  Los  Angeles,  in  three  categories  (a) 
east-west  regional  service  in  the  area  between  Chicago 
and  the  West  Coast,  (b)  service  between  cities  east  of 
Chicago  served  by  American  Air  Lines,  Inc.,  United  Air 
Lines,  Inc.,  or  Trans  World  Airlines,  Inc.,  (such  as  New 
York,  Pittsburgh,  Cleveland  and  Detroit)  and  points  west 
of  Chicago  such  as  Kansas  City,  Denver,  Los  Angeles  and 
Oakland/San  Francisco  and  (c)  an  investigation  to  de¬ 
termine  whether  any  need  exists  for  additional  through 
service  via  an  equipment  interchange  between  the  points 
west  of  Chicago  and  points  east  of  the  Chicago  and  Elan-  j 
sas  City  gateways. 

On  April  29,  1954,  prior  to  hearing,  Petitioners  filed  a 
Motion  pointing  out  that  American,  TWA  and  United 
were  being  heard  in  the  Denver  Service  Case  on  applica¬ 
tions  for  nonstop  service  between  points  East  of  Chicago, 
such  as  New  York,  Pittsburgh,  Cleveland  and  Detroit  and  j 
points  west  of  Chicago,  such  as  Kansas  City,  Denver,  Los 
Angeles,  and  Oakland/San  Francisco.  Petitioners,  on  the 
other  hand,  were  only  being  given  an  opportunity  to  be  j 
heard  on  service  from  Chicago  to  points  west  of  Chicago. 
Petitioners  pointed  out  that  they  had  applied  for  the 
right  to  render  service  between  the  same  points  upon 
which  American,  United  and  TWA  were  being  heard  in 
this  case,  and  that  Respondents  failure  to  consolidate 
that  portion  of  Petitioners’  application  violated  the  Ash- 
backer  doctrine  Ashbacker  Radio  Corporation  v.  Fed¬ 
eral  Communications  Commission,  326  U.S.  327  (1945) ; 
Northwest  Airlines,  Inc.  v.  Civil  Aeronautics  Board,  90 


tal)  and  Braniff  Airways,  Inc.  (Braniff)  were  parties  by  order  of 
the  Board  with  respect  to  possible  equipment  interchanges  east  of 
Chicago.  The  scope  of  the  proceeding  was  defined  in  a  series  of 
consolidation  orders  issued  by  Respondent — (Tr.  287-291,  415-418, 
433-434,  439-442,  486-487,  499,  525,  578-580). 
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App.  D.C.  158,  194  F.  2d  339  (1952)).  (Tr.  551-553). 
This  Motion  was  denied  by  the  Respondent  (Tr.  578-580). 

On  November  14,  1955,  the  Respondent  issued  its  Opin¬ 
ion  and  Order  in  the  Denver  Service  Case  (Tr.  11225- 
11390).  It  denied  Petitioners’  application  on  the  grounds 
that  (1)  Petitioners’  application,  as  consolidated  in  the 
proceeding,  was  limited  to  service  west  of  Chicago  and 
that  the  applications  of  American,  TWA  and  United 
should  be  preferred  because  they  would  provide  service 
for  the  major  cities  east  of  Chicago  to  Denver,  Kansas 
City  and  San  Francisco,  (2)  that  Continental  and  West¬ 
ern  would  provide  better  regional  service  than  Petition¬ 
ers,  (3)  that  the  Board  preferred  to  strengthen  Continen¬ 
tal  and  Western  rather  than  award  routes  to  Petitioners 
and  that  (4)  it  was  unable  to  find  that  Petitioners  were 
willing  to  comply  with  the  Act  and  the  Board’s  regula¬ 
tions  (Tr.  11244-11247). 

Member  Adams  dissented  from  the  denial  because  (a) 
since  coach  service  was  inadequately  developed  in  this 
area,  decision  on  Petitioners’  application  should  be  de¬ 
ferred  for  a  year  to  see  if  the  granting  of  the  other  ap¬ 
plications  would  sufficiently  stimulate  coach  development, 
!(b)  the  final  disposition  of  Petitioners’  application  should 
be  deferred  until  decision  of  this  Court  in  North  Ameri¬ 
can  Airlines,  et  al .  v.  Civil  Aeronautics  Board,  Docket 
No.  12,858,  as  to  whether  Petitioners  had  actually  vio¬ 
lated  the  Act  (Tr.  11251). 

The  significant  route  awards  which  were  competitive 
with  the  applications  of  Petitioners  are  as  follows  (Tr. 
11347-11250)  :3 

1.  Authorized  TWA  to  serve  Denver  on  its  Route  No. 
2.  This  grant  authorized  TWA  to  provide  service  to 


3  The  awards  in  some  cases  are  subject  to  certain  restrictions 
which  are  set  forth  in  detail  in  the  Board’s  opinion  (Tr.  11247- 
11250).  These  restrictions  were  modified  somewhat  in  a  Supple¬ 
mental  Opinion  (Tr.  11684-11707). 
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Denver  from  such  cities  as  New  York,  Philadelphia, 
Cleveland,  Pittsburgh  and  Detroit. 

2.  Authorized  United  to  serve  Kansas  City  on  Route 
No.  1.  This  grant  authorized  United  to  provide  service 
to  Kansas  City  from  such  cities  as  New  York,  Philadel¬ 
phia,  Pittsburgh,  Cleveland  and  Detroit. 

3.  Authorized  American  to  render  nonstop  service  be¬ 
tween  Chicago  and  San  Francisco/Oakland. 

4.  Extended  Continental  from  Kansas  City  to  Chicago 
and  from  Denver  to  Los  Angeles  thus  authorizing  it  to 
provide  Chicago-Kansas  City-Denver-Los  Angeles  service. 

5.  Authorized.  Western  to  provide  service  between 
Denver  and  San  Francisco/Oakland  via  Salt  Lake  City 
and  Reno. 

STATUTES  AND  REGULATIONS  INVOLVED 

(For  the  convenience  of  the  Court,  the  statutes  and 
regulations  involved  are  set  forth  in  Appendix  A  imme¬ 
diately  following  the  text  of  the  brief). 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONERS  RELY 

1.  The  Board  violated  the  AsJibacker  rule  by  denying 
Petitioners  a  contemporaneous  hearing  with  the  applica¬ 
tions  of  American,  TWA  and  United  for  service  between 
major  cities  east  of  Chicago  and  Kansas  City,  Denver, 
Los  Angeles  and  San  Francisco. 

2.  The  Board  did  not  make  adequate  subsidiary  find¬ 
ings  to  support  its  preference  for  other  applicants  as 
compared  to  Petitioners. 

3.  The  Board  did  not  make  adequate  findings  as  to 
the  extent  of  any  authorizations  required  by  the  public 
convenience  and  necessity. 


$ 

4.  sfTpTvf  *i*f*Ad  in  finding  that  Petitioners 

AW1/ it1  ArtyAd  in  finding  Petitioners  nnfit  for 

.  1-^,nv  $>VfHW  determination  that  Petitioners  are 
n^T  i'T  nW  rVtv  valid  findings,  is  arbitrary,  and  is 

rP/  *mh«fanf  ial  evidence. 

OP  ARGUMENT 

"£er-  fife’  error  is  the  Board’s  violation  of  the 
y r*W  by  its  refusal  to  grant  Petitioners  a  con- 
baring  with  the  applications  of  American, 

■  ;>**¥-  fiVA-  on  service  between  New  York,  Pitts- 

.>*£*?!£*« and  Detroit  on  the  one  hand  and  Kansas 
Cfc&J »  Dth&VZy-  r^os  Angeles  and  San  Francisco  on  the 
o  USA*:. 

PifeUUaft? st  had  applied  for  rontes  between  San  Fran- 
iswcoiiat.  Angeles  to  New  York  via  Denver,  Kansas 
'3&Zr-  Chicago.  Detroit,  Cleveland  and  Pittsburgh-  As 
aaraBBtt~o£  consolidating  portions  of  Petitioners’  applica- 
tiagmngp  taa  -Seir  York-Chicago  Service  Case ,  CAB  Docket 
N3u.29Sl  ana  into  the  Denver  Service  Case,  Petitioners 
■•TOrimraai  jl  hearing  on  their  application  for  service  be- 
:-auuL  Tori  and  Chicago  and  between  Chicago  and 
let  Yfesi  ■  Toast  They  were  not  given  a  hearing  in  sup- 
'o«rt*ai  'ntair  application  for  service  between  points  east 
the  area  embraced  in  the  New  York-Chicago 
iS&met  Or»£  and  points  west  of  Chicago  within  the  area 
--eiftSjiaeed  in  the  Denver  Service  Case.  Thus,  Petitioners 
cefiki'TvE*  be  heard  on  the  issue  of  new  service  between 
'New  Yrsrk.  Pittsburgh,  Cleveland  and  Detroit  in  the  East 
aad  Kansas  City,  Denver,  Los  Angeles,  and  San  Fran¬ 
cises  in  the  West.  On  tho  other  hand,  American.  TWA 
Pnited  were  heard  in  the  Denver  Service  Case  on 
for  service  between  those  very  points.  In  its 
the  Board  preferred  these  carriers  because  they 


7 

could  provide  the  very  service  on  which  they  refused  to 
hear  Petitioners. 

In  denying  Petitioners’  Motion,  Respondent  did  not 
deny  that  the  applications  of  Petitioners  and  American, 
TWA  and  United,  were  mutually  exclusive.  Instead,  it 
denied  Petitioners’  Motion  on  three  basic  grounds,  (1) 
the  Motion  was  not  timely  filed,  (2)  it  would  unduly  delay 
and  broaden  the  proceeding  to  include  Petitioners’  appli¬ 
cation  for  cities  east  of  Chicago,  and  (3)  to  limit  the 
proceeding  for  all  parties  to  service  between  Chicago  and 
points  west  would  unduly  restrict  the  proceeding  and 
might  require  amendment  of  exhibits  which  would  delay 
the  proceeding. 

Rule  12  of  the  Board’s  Rules  of  Practice  provides  that 
Motions  to  Consolidate  shall  be  filed  not  later  than  the 
Prehearing  Conference.4  Petitioners’  Motion  was  filed 
subsequent  to  that  date.  Petitioners  submit  that  (1)  the 
rule  is  not  valid  because  it  is  contrary  to  the  doctrine  of 
the  Ashbacker  and  Northwest  Airlines  Cases,  (2)  Re¬ 
spondent  had  an  obligation  to  accord  a  contemporaneous 
hearing  because  it  was  practical  to  do  so,  (3)  Respondent 
has  administered  the  rule  in  such  arbitrary  manner  that 
to  enforce  it  against  Petitioners  would  be  contrary  to  law. 

Petitioners’  Motion  was  filed  prior  to  the  hearing  and 
19  months  prior  to  the  Board’s  decision  in  this  case.  In 
Ashbacker  Radio  Corp.  v.  Federal  Communications  Com¬ 
mission,  326  U.S.  327  (1945),  the  motion  was  not  made 
until  after  the  grant  of  the  license  by  the  Commission. 
In  Northwest  Airlines  v.  Civil  Aeronautics  Board,  90  App. 
D.C.  158,  194  F.  2d  339  (1952)  the  motion  for  contempo¬ 
raneous  consideration  was  not  made  until  after  the  Exam¬ 
iner’s  Report  had  been  issued.  Yet  the  Courts  required 
contemporaneous  hearing.  There  is  no  indication  in  these 
opinions  that  an  agency  can  select  some  earlier  arbitrary 
cutoff  date  and  consider  nothing  that  happens  thereafter. 
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4.  Since  the  Board  erred  in  finding  that  Petitioners 
violated  the  Act,  it  erred  in  finding  Petitioners  unfit  for 
certificated  operations. 

5.  The  Board’s  determination  that  Petitioners  are 
unfit  is  not  based  on  valid  findings,  is  arbitrary,  and  is 
not  supported  by  substantial  evidence. 

SUMMARY  OF  ARGUMENT 

The  first  basic  error  is  the  Board’s  violation  of  the 
Ashbacker  rule  by  its  refusal  to  grant  Petitioners  a  con¬ 
temporaneous  hearing  with  the  applications  of  American, 
United  and  TWA  on  service  between  New  York,  Pitts¬ 
burgh,  Cleveland  and  Detroit  on  the  one  hand  and  Kansas 
City,  Denver,  Los  Angeles  and  San  Francisco  on  the 
other. 

Petitioners  had  applied  for  routes  between  San  Fran¬ 
cisco  and  Los  Angeles  to  New  York  via  Denver,  Kansas 
City,  Chicago,  Detroit,  Cleveland  and  Pittsburgh.  As 
a  result  of  consolidating  portions  of  Petitioners’  applica¬ 
tion  into  the  New  York-Chicago  Service  Case ,  CAB  Docket 
No.  986,  and  into  the  Denver  Service  Case ,  Petitioners 
were  given  a  hearing  on  their  application  for  service  be¬ 
tween  New  York  and  Chicago  and  between  Chicago  and 
the  West  Coast.  They  were  not  given  a  hearing  in  sup¬ 
port  of  their  application  for  service  between  points  east 
of  Chicago  in  the  area  embraced  in  the  New  York-Chicago 
Service  Case  and  points  west  of  Chicago  within  the  area 
embraced  in  the  Denver  Service  Case .  Thus,  Petitioners 
could  not  be  heard  on  the  issue  of  new  service  between 
New  York,  Pittsburgh,  Cleveland  and  Detroit  in  the  East 
and  Kansas  City,  Denver,  Los  Angeles,  and  San  Fran¬ 
cisco  in  the  West.  On  the  other  hand,  American,  TWA 
and  United  were  heard  in  the  Denver  Service  Case  on 
applications  for  service  between  those  very  points.  In  its 
decision,  the  Board  preferred  these  carriers  because  they 
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could  provide  the  very  service  on  which  they  refused  to 
hear  Petitioners. 

In  denying  Petitioners’  Motion,  Respondent  did  not 
deny  that  the  applications  of  Petitioners  and  American, 
TWA  and  United,  were  mutually  exclusive.  Instead,  it 
denied  Petitioners’  Motion  on  three  basic  grounds,  (1) 
the  Motion  was  not  timely  filed,  (2)  it  would  unduly  delay 
and  broaden  the  proceeding  to  include  Petitioners’  appli¬ 
cation  for  cities  east  of  Chicago,  and  (3)  to  limit  the 
proceeding  for  all  parties  to  service  between  Chicago  and 
points  west  would  unduly  restrict  the  proceeding  and 
might  require  amendment  of  exhibits  which  would  delay 
the  proceeding. 

Rule  12  of  the  Board’s  Rules  of  Practice  provides  that 
Motions  to  Consolidate  shall  be  filed  not  later  than  the 
Prehearing  Conference.4  Petitioners’  Motion  was  filed 
subsequent  to  that  date.  Petitioners  submit  that  (1)  the 
rule  is  not  valid  because  it  is  contrary  to  the  doctrine  of 
the  Ashbacker  and  Northwest  Airlines  Cases ,  (2)  Re¬ 
spondent  had  an  obligation  to  accord  a  contemporaneous 
hearing  because  it  was  practical  to  do  so,  (3)  Respondent 
has  administered  the  rule  in  such  arbitrary  manner  that 
to  enforce  it  against  Petitioners  would  be  contrary  to  law. 

Petitioners’  Motion  was  filed  prior  to  the  hearing  and 
19  months  prior  to  the  Board’s  decision  in  this  case.  In 
Ashbacker  Radio  Cory.  v.  Federal  Communications  Com¬ 
mission,  326  U.S.  327  (1945),  the  motion  was  not  made 
until  after  the  grant  of  the  license  by  the  Commission. 
In  Northwest  Airlines  v.  Civil  Aeronautics  Board,  90  App. 
D.C.  158,  194  F.  2d  339  (1952)  the  motion  for  contempo¬ 
raneous  consideration  was  not  made  until  after  the  Exam¬ 
iner’s  Report  had  been  issued.  Yet  the  Courts  required 
contemporaneous  hearing.  There  is  no  indication  in  these 
opinions  that  an  agency  can  select  some  earlier  arbitrary 
cutoff  date  and  consider  nothing  that  happens  thereafter. 


4 14  CFR  §  302.12. 
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4.  Since  the  Board  erred  in  finding  that  Petitioners 
violated  the  Act,  it  erred  in  finding  Petitioners  unfit  for 
certificated  operations. 

5.  The  Board’s  determination  that  Petitioners  are 
unfit  is  not  based  on  valid  findings,  is  arbitrary,  and  is 
not  supported  by  substantial  evidence. 

SUMMARY  OF  ARGUMENT 

The  first  basic  error  is  the  Board’s  violation  of  the 
Ashbacker  rule  by  its  refusal  to  grant  Petitioners  a  con¬ 
temporaneous  hearing  with  the  applications  of  American, 
United  and  TWA  on  service  between  New  York,  Pitts¬ 
burgh,  Cleveland  and  Detroit  on  the  one  hand  and  Kansas 
City,  Denver,  Los  Angeles  and  San  Francisco  on  the 
other. 

Petitioners  had  applied  for  routes  between  San  Fran¬ 
cisco  and  Los  Angeles  to  New  York  via  Denver,  Kansas 
City,  Chicago,  Detroit,  Cleveland  and  Pittsburgh.  As 
a  result  of  consolidating  portions  of  Petitioners’  applica¬ 
tion  into  the  New  York-Chicago  Service  Case ,  CAB  Docket 
No.  986,  and  into  the  Denver  Service  Case,  Petitioners 
were  given  a  hearing  on  their  application  for  service  be¬ 
tween  New  York  and  Chicago  and  between  Chicago  and 
the  West  Coast.  They  were  not  given  a  hearing  in  sup¬ 
port  of  their  application  for  service  between  points  east 
of  Chicago  in  the  area  embraced  in  the  New  York-Chicago 
Service  Case  and  points  west  of  Chicago  within  the  area 
embraced  in  the  Denver  Service  Case.  Thus,  Petitioners 
could  not  be  heard  on  the  issue  of  new  service  between 
New  York,  Pittsburgh,  Cleveland  and  Detroit  in  the  East 
and  Kansas  City,  Denver,  Los  Angeles,  and  San  Fran¬ 
cisco  in  the  West.  On  the  other  hand,  American,  TWA 
and  United  were  heard  in  the  Denver  Service  Case  on 
applications  for  service  between  those  very  points.  In  its 
decision,  the  Board  preferred  these  carriers  because  they 
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could  provide  the  very  service  on  which  they  refused  to 
hear  Petitioners. 

In  denying  Petitioners,  Motion,  Respondent  did  not 
deny  that  the  applications  of  Petitioners  and  American, 
TWA  and  United,  were  mutually  exclusive.  Instead,  it 
denied  Petitioners’  Motion  on  three  basic  grounds,  (1) 
the  Motion  was  not  timely  filed,  (2)  it  would  unduly  delay 
and  broaden  the  proceeding  to  include  Petitioners’  appli¬ 
cation  for  cities  east  of  Chicago,  and  (3)  to  limit  the 
proceeding  for  all  parties  to  service  between  Chicago  and 
points  west  would  unduly  restrict  the  proceeding  and 
might  require  amendment  of  exhibits  which  would  delay 
the  proceeding. 

Rule  12  of  the  Board’s  Rules  of  Practice  provides  that 
Motions  to  Consolidate  shall  be  filed  not  later  than  the 
Prehearing  Conference.4  Petitioners’  Motion  was  filed 
subsequent  to  that  date.  Petitioners  submit  that  (1)  the 
rule  is  not  valid  because  it  is  contrary  to  the  doctrine  of 
the  Ashbacker  and  Northwest  Airlines  Cases ,  (2)  Re¬ 
spondent  had  an  obligation  to  accord  a  contemporaneous 
hearing  because  it  was  practical  to  do  so,  (3)  Respondent 
has  administered  the  rule  in  such  arbitrary  manner  that 
to  enforce  it  against  Petitioners  would  be  contrary  to  law. 

Petitioners’  Motion  was  filed  prior  to  the  hearing  and 
19  months  prior  to  the  Board’s  decision  in  this  case.  In 
Ashbacker  Radio  Cory.  v.  Federal  Communications  Com¬ 
mission,  326  U.S.  327  (1945),  the  motion  was  not  made 
until  after  the  grant  of  the  license  by  the  Commission. 
In  Northwest  Airlines  v.  Civil  Aeronautics  Board,  90  App. 
D.C.  158,  194  F.  2d  339  (1952)  the  motion  for  contempo¬ 
raneous  consideration  was  not  made  until  after  the  Exam¬ 
iner’s  Report  had  been  issued.  Yet  the  Courts  required 
contemporaneous  hearing.  There  is  no  indication  in  these 
opinions  that  an  agency  can  select  some  earlier  arbitrary 
cutoff  date  and  consider  nothing  that  happens  thereafter. 
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That  is  particularly  true  where  the  Board  has  a  prac¬ 
tical  oportunity  to  hear  Petitioners’  application  contem¬ 
poraneously.  Petitioners’  Motion  to  Consolidate  was  filed 
prior  to  the  hearing  and  19  months  before  the  Board’s 
decision.  The  Board’s  procedures  could  have  been  easily 
adapted  to  hearing  all  applications  for  service  from  Den¬ 
ver,  Kansas  City,  Los  Angeles  and  San  Francisco  to 
major  points  east  of  Chicago.  Or  it  could  have  cut  all 
applications  off  at  the  gateways  of  St.  Louis  and  Chicago. 
It  chose  to  hear  the  applications  of  American,  TWA  and 
United  which  involved  service  to  points  east  of  Chicago. 
It  chose  to  cut  off  Petitioners’  application  at  the  gate¬ 
ways.  No  rule  of  practice  can  obscure  the  practical  in¬ 
equity  of  such  a  procedure.  The  law  does  not  sanction 
putting  administrative  convenience  above  the  substantive 
rights  of  the  parties  ( Northwest  Airlines  v.  Civil  Aero¬ 
nautics  Board ,  supra.) 

As  a  practical  matter,  Kule  12  is  not  an  orderly  method 
of  expediting  hearing  by  providing  for  an  early  and  firm 
definition  of  the  issue  as  to  routes  and  applications  to  be 
considered  in  a  pending  case.  In  practice,  the  Board  has 
made  a  multitude  of  exceptions  to  the  rule.  These  ex¬ 
ceptions  have  not  been  based  on  any  consistent  principles 
or  standards.  They  have  meant  that  the  rule  has  been 
used  to  deny  those  applications  that  the  Board  did  not 
desire  to  consider  and  grant  those  that  it  did.  This  is 
illustrated  by  the  procedural  orders  in  this  very  case. 

1.  The  Board  heard  the  applications  of  Continental 
and  granted  it  substantial  routes  though  its  Motion  to 
Consolidate  was  filed  after  the  Prehearing  Conference. 

2.  Eight  months  after  the  Prehearing  Conference,  the 
Board  broadened  the  proceeding  to  include  the  issue  of 
service  to  Salt  Lake  City  and  consolidated  applications  of 
Western  and  Continental. 
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3.  Ten  months  after  the  prehearing  conference,  the 
Board  again  broadened  the  proceeding  to  include  addi¬ 
tional  interchange  proposals  between  Continental  and 
other  carriers  east  of  Chicago. 

4.  On  March  4,  1954,  twelve  months  after  the  Pre- 
hearing  Conference,  the  ^Joard  consolidated  for  hearing 
the  issue  of  service  to  Reno,  Nevada. 

Thus,  in  this  very  case  the  Board  subsequent  to  the 
Prehearing  Conference  substantially  broadened  the  issues 
by  adding  new  cities,  new  applications  and  broadening  its 
interchange  investigation. 

The  second  reason  advanced  by  the  Board  for  denying 
Petitioners’  Motion  was  that  it  would  unduly  delay  and 
prolong  the  proceeding.  A  similar  argument  was  raised 
by  Respondent  in  Northwest  Airlines  v.  Civil  Aeronautics 
Board,  supra,  and  rejected  by  this  Court.  The  Court 
pointed  out  that  (1)  reopening  would  not  greatly  expand 
the  proceeding  because  its  only  purpose  would  have  been 
to  compare  the  relative  qualifications  of  competing  appli¬ 
cations,  (2)  the  time  element  was  not  controlling  because 
the  Board  waited  a  year  after  the  consolidated  request  to 
decide  the  case,  and  (3)  the  inconvenience  of  an  addi¬ 
tional  hearing  does  not  justify  a  denial  of  due  process. 

The  reasoning  is  equally  applicable  here.  The  key  facts 
are: 

1.  Petitioners’  Motion  was  filed  prior  to  hearing.  In 
the  Northwest  Case  it  was  filed  after  the  Examiner’s 
report. 

2.  The  decision  was  made  19  months  after  the  Motion. 
In  the  Northwest  Case  the  decision  was  made  in  less  than 
a  year. 

3.  The  only  effect  of  granting  the  Motion  would  have 
been  to  examine  Petitioners’  comparative  qualifications. 
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The  Northwest  Case  specifically  states  that  such  an  exam¬ 
ination  does  not  greatly  expand  the  issue. 

4.  The  “inconvenience”  of  giving  applicants  an  oppor¬ 
tunity  to  amend  the  exhibits  or  file  additional  exhibits 
was  less  than  the  inconvenience  in  the  Northwest  Case 
of  holding  an  additional  hearing  after  the  Examiner’s 
Report  had  been  issued. 

5.  As  in  the  Northwest  Case,  the  inconvenience  did  not 
justify  the  denial  of  Petitioners’  right  to  procedural  due 
process. 

The  arbitrary  nature  of  the  Board’s  acts  is  made  ap¬ 
parent  in  the  history  of  this  case.  The  Board  does  not 
find  that  it  unduly  broadens  or  delays  the  proceeding  to 
add  Salt  Lake  City'  to  the  case  on  November  6,  1953,  or 
to  add  a  whole  new  interchange  proposal  on  December  22, 
1953,  or  to  add  Reno  on  March  4,  1954.  Yet  when  Peti¬ 
tioners  file  a  Motion  on  April  29,  1954,  19  months  prior 
to  the  decision,  the  Motion  is  denied. 

These  additions  broadened  the  proceeding  far  more  than 
the  consolidation  requested  by  Petitioners.  For  example, 
the  addition  of  Reno  to  the  case  required  an  examination 
of  whether  the  public  convenience  and  necessity  required 
additional  service  to  Reno  as  well  as  the  question  of  who 
was  best  qualified  to  render  the  service.  Petitioners’  Mo¬ 
tion  raised  only  the  later  question  with  reference  to  points 
already  m  issue.  Either  the  revision  of  exhibits  is  a  long 
complicated  process  which  will  delay  the  proceeding  or  it 
isn’t.  If  it  is  a  complicated  process  the  Board  had  a 
greater  problem  of  exhibit  revision  in  consolidating  Reno 
service  because  it  raised  broader  issues.  If  exhibit  re¬ 
vision  isn’t  a  complicated  process,  the  Board  could  have 
granted  both  without  delaying  the  proceeding.  The  in¬ 
equity  of  the  Board’s  position  is  that  it  granted  the  Reno 
application  but  denied  Petitioners’  application. 
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The  second  basic  error  of  the  Board  is  that  it  did  not 
consider  Petitioners’  case.  This  is  revealed  by  the  lack 
of  basic  findings  dealing  with  the  major  contentions  ad- 
*  vanced  by  Petitioners.  Petitioners  had  urged  a  number 

of  reasons  why  their  application  should  be  preferred. 
They  had  presented  a  comprehensive  economic  and  legal 
analysis  showing  that  air  transportation  had  reached  a 
stage  where  the  statutory  objectives  could  best  be  real¬ 
ized  by  certificating  a  new  domestic  trunkline  passenger 
carrier  rather  than  extending  grandfather  carriers.  They 
urged  that  they  should  be  preferred  because  their  com¬ 
petition  would  better  develop  coach  service.  Petitioners 
had  originated  air  coach  service  and  had  led  the  industry 
in  fare  reduction  and  coach  development.  They  urged 
preference  because  of  a  management  record  of  aggressive 
pioneering  in  safety  improvements  and  passenger  han¬ 
dling.  They  urged  that  Continental  could  not  be  awarded 
a  route  because  to  do  so  would  violate  the  Board  prin¬ 
ciple  of  separating  local  service  from  trunkline  service. 
On  the  other  hand,  they  pointed  out  that  route  awards  to 
the  Big  Four  carriers  would  dangerously  increase  their 
industry  domination,  and  that  the  advantages  of  building 
up  smaller  carriers  was  offset  by  the  better  job  that  Peti¬ 
tioners  would  do. 

The  findings  of  Respondent  ignore  the  rule  of  Johnson 
Broadcasting  Co.  v.  Federal  Communications  Commission , 
85  App.  D.C.  40,  175  F.  2d  351  (1949),  that  “Findings 
must  be  made  in  respect  to  every  (substantial)  difference 
between  the  applicants”  and  that  the  agency  “must  take 
into  account  all  the  characteristics  which  indicate  differ¬ 
ences  and  reach  an  overall  relative  determination  upon 
an  evaluation  of  all  factors.”  The  major  contentions  ad¬ 
vanced  by  Petitioners  as  a  basis  for  preference  are  not 
only  unevaluated.  They  aren’t  even  discussed.  No  rea¬ 
sons  are  given  for  rejecting  them.  They  are  simply 
ignored. 


In  addition  nowhere  is  there  a  comparative  analysis  of 
Petitioners’  application  as  compared  to  other  carriers  in 
relation  to  the  statutory  standards  of  Sections  2  and  401 
of  the  Act.  Nowhere  does  the  Board  explain  why  the 
award  of  routes  to  other  carriers  will  better  meet  the 
statutory  standards.  Yet  these  were  essential  findings. 
Easton  Publishing  Co.  v.  Federal  Communications  Com¬ 
mission ,  85  App.  D.C.  33,  175  F.  2d  344  (1949). 

The  Board’s  findings  on  the  amount  of  new  service  re¬ 
quired  by  the  statutory  standards  are  also  inadequate. 
Under  the  Civil  Aeronautics  Act,  the  number  of  new  au¬ 
thorizations  is  determined  by  how  much  service  will  best 
meet  the  standards  of  public  convenience  and  necessity. 
The  Board  has  consistently  certificated  more  than  one 
applicant  if  the  market  is  sufficiently  large. 

Petitioners  had  applied  for  nine  segments  and  had 
presented  testimony  as  to  growth  and  density  of  traffic 
over  these  segments.  The  Board  generally  agreed  with 
the  conclusions  reached  by  Petitioners.  However,  on  two 
of  the  nine  segments  the  Board  determined  there  was  no 
need  for  additional  service — but  contradicted  this  deter¬ 
mination  by  actually  certificating  additional  Carriers  over 
the  segments.  On  the  remaining  segments  there  is  no 
finding  as  to  the  number  of  carriers  which  should  be  au¬ 
thorized  under  the  standards  of  the  Act.  The  Board 
merely  assumes  that  the  number  which  are  authorized 
equals  the  number  that  should  be  certificated. 

The  third  error  is  the  determination  of  the  Board  that 
Petitioners  are  unfit.  This  finding,  in  large  part,  is  based 
on  the  determination  of  the  Board  in  its  Twentieth  Cen¬ 
tury  Compliance  Case ,  Order  No.  E-9360,  July  1,  1955, 
that  Petitioners  had  violated  the  Act.  The  validity  of 
this  order  is  before  the  Court  in  North  American  Air¬ 
lines,  Inc.,  et  al.  v.  Civil  Aeronautics  Board,  Docket  No. 
12858,  App.  D.  C.  Petitioners  rely  on  their  brief  in  that 
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proceeding  on  the  question  of  violation.  If  that  Board 
Order  is  not  affirmed,  the  basis  for  the  Board  finding  in 
this  case  that  Petitioners  are  unfit  is  destroyed. 

Even  if  the  Court  should  uphold  the  Board  Order  in 
the  Compliance  Case,  it  is  still  essential  that  the  order  in 
this  case  be  supported  by  valid  findings.  In  a  series  of 
cases,  the  Board  has  recognized  that  violations  are  not  a 
legal  bar  to  certification.  They  should  be  weighed  against 
the  violations  of  other  applicants  and  the  public  need 
for  service  {Hawaiian  Intraterritorial  Service  Case,  10 
CAB  62  (1949);  Transatlantic  Cargo  Case,  Order  No. 
E-9311,  dated  June  17,  1955).  In  this  case  the  Board 
made  no  findings  evaluating  the  effect  of  the  violations 
of  Petitioners  in  relation  to  the  need  for  service.  And 
though  three  of  the  other  applicants  had  seriously  vio¬ 
lated  the  Act,  these  violations  are  not  discussed  at:  all. 
In  fact,  they  are  granted  route  awards.  There  is  no  com¬ 
parison  of  the  effect  of  Petitioners’  violations.  This  lack 
of  findings  is  legal  error. 

The  Board  treatment  of  the  violations  of  Petitioners 
presents  more  than  a  findings  question.  Its  treatment  of 
Petitioners’  application  was  at  such  wide  variance  with 
its  consistent  prior  practice  as  to  make  its  action  arbi¬ 
trary.  There  have  been  many  serious  violations  by  car¬ 
riers  who  continue  to  receive  additional  certificates.  In¬ 
deed,  the  Board  has  not  in  seventeen  years  found  any 
applicant  unfit  solely  because  of  violations.  Even  if  the 
Board  is  not  bound  by  a  doctrine  of  stare  decisis  and  may 
have  the  right  to  change  its  policy,  its  action  here  is  ar¬ 
bitrary.  Cf.  Tick  Wo  v.  Hopkins,  118  U.S.  356  (1886). 
The  Board  might  have  found  that  the  violations  were 
more  serious  or  indicated  a  greater  predisposition  to 
ignore  the  law  if  certificated.  If  it  had,  Petitioners  would 
have  had  the  opportunity  of  showing  that  such  a  finding 
was  not  supported  by  substantial  evidence.  Or  the  Board 
might  have  announced  a  new  tougher  policy  on  violations. 
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If  it  had,  that  policy  would  have  been  applicable  to  other 
parties  as  well  as  Petitioners.  The  error  here  is  that  the 
Board  did  none  of  these  things.  After  years  of  ignoring 
violations  in  determining  fitness  in  certificate  cases,  it 
Suddenly  considers  them  when  Petitioners5  application  is 
pending.  It  gives  no  reason  for  its  change  in  rule.  Such 
conduct  is  arbitrary  and  discriminatory.  NLRB  v.  Mall 
Tool  Co.,  119  F.  2d  700  (1941) ;  McKay  v.  Wahlenmaier, 
- App.  D.C. - ,  226  F.  2d  35  (July  21,  1955). 

The  Board’s  determination  that  Petitioners  are  unfit  is 
not  supported  by  substantial  evidence.  The  decision  of 
the  Board  must  be  judged  solely  on  the  grounds  invoked 
by  the  agency  (Securities  &  Exchange  Commission  v. 
Chenery,  318  TJ.S.  80  (1943)).  The  Board  expressly  rec¬ 
ognizes  that  “the  purpose  of  the  fitness  provision  is  not 
punitive.”  The  Board’s  only  concern  is  with  the  “pros¬ 
pects  for  reliability  in  conforming  to  the  Act.”  The  un¬ 
contradicted  testimony  in  the  record  shows  that  Petition¬ 
ers  have  maintained  the  highest  standards  of  passenger 
handling,  business  reliability  and  safety.  The  Board  does 
not  deny  the  “adherence  of  the  applicants  to  safety  re¬ 
quirements”  and  its  “business  reliability  ...  in  dealing 
with  the  public  and  other  companies.”  The  sole  basis  for 
denial  is  that  the  Petitioners  would  not  “resist  unlawful 
activities  which  are  profitable  to  them  or  contrary  to 
law.”  (Tr.  11389-11390) 

The  Board  draws  this  inference  that  Petitioners  are 
unfit  from  one  fact  alone — its  determination  that  Peti¬ 
tioners  have  over  a  period  of  time  flown  more  frequently 
than  permitted  by  its  regulations.  The  issue  is  whether 
this  alone  supports  a  finding  that  Petitioners  could  not 
l' ‘resist  unlawful  activity  which  would  be  profitable  to 
them  but  contrary  to  law.” 

In  determining  whether  this  conclusion  is  supported  by 
substantial  evidence,  the  whole  record  must  be  considered. 
Universal  Camera  Cory .  v.  NLRB,  340  U.S.  474  (1951). 
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The  Board  ignores  Petitioners’  record  of  adherence  to 
safety  regulations  and  business  reliability  in  dealing  with 
other  companies.  Its  stated  reason  is  that  “these  items 
inure  to  the  economic  benefit  of  petitioners.”  The  Board 
cannot  ignore  the  fact  that  Petitioners  have  chosen  the 
responsible  road  to  business  success.  When  this  fact  is 
considered  there  is  no  reasonable  prospect  of  irresponsi¬ 
ble  operations  if  certificated.  There  is  admittedly  no 
problem  of  safety  or  concern  with  passenger  handling  or 
business  integrity.  Frequency  violations  would  not  occur 
because  a  certificate  would  authorize  unlimited  frequency. 

Any  possibility  that  Petitioners  would  commit  some  un¬ 
specified  violation  is  sheer  speculation.  This  is  particu¬ 
larly  true  because  violations  might  lead  to  certificate  rev¬ 
ocation.  The  Board  has  concluded  that  Petitioners,  ad¬ 
herence  to  safety  standards  and  its  business  reliability  is 
explained  by  the  fact  that  these  items  inure  to  Petition¬ 
ers’  economic  benefit.  It  cannot  ignore  the  fact  that  com¬ 
pliance  with  the  full  requirements  of  a  certificated  opera¬ 
tion  would  also  inure  to  their  economic  benefit.  The 
Board  has  not  examined  the  whole  record.  It  has  se¬ 
lected  portions  which  support  its  conclusion.  It  has  ig¬ 
nored  the  hard  facts  of  safe  and  responsible  operation  by 
Petitioners  and  attempted  to  explain  them  away  by  de¬ 
vious  and  illogical  rationalizations. 

Moreover,  Petitioners  urge  that  the  Board  must  weigh 
the  evidence  in  the  same  frame  of  reference  that  it  viewed 
the  violations  of  other  carriers  in  other  cases.  The  nar¬ 
row  factual  base  and  the  strained  inferences  that  support 
the  Board  conclusion  of  unfitness  are  in  contrast  to  the 
manner  in  which  it  treats  violations  of  other  applicants. 
These  carriers  are  absolved  by  the  simple  device  of  ignor¬ 
ing  their  violations.  The  Board  must  have  some  con¬ 
sistent  basis  for  judging  facts.  It  cannot  strain  to  find 
one  applicant  unfit  and  disregard  more  serious  violations 
of  other  applicants  in  the  same  case. 
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ARGUMENT 

I 

THE  BOARD  VIOLATED  THE  ASHBACKER  RULE 
IN  DENYING  PETITIONERS  A  CONTEMPORA¬ 
NEOUS  HEARING  WITH  THE  APPLICATIONS 
OF  AMERICAN,  TWA  AND  UNITED,  ON  SERV¬ 
ICE  BETWEEN  NEW  YORK,  PITTSBURGH, 
CLEVELAND  AND  DETROIT  ON  THE  ONE 
HAND  AND  KANSAS  CITY,  DENVER,  LOS  AN¬ 
GELES  AND  SAN  FRANCISCO  ON  THE  OTHER 

A.  The  Board  Denied  Petitioners  a  Contemporaneous 
Hearing. 

On  April  3,  1953,  Petitioners  filed  for  a  certificate  of 
public  convenience  and  necessity  for  various  routes  in¬ 
cluding  the  following  (Tr.  138-145) : 

Route  No.  3 — Between  (1)  the  terminal  point  San 
Francisco,  California;  (2)  the  following  intermediate 
points:  Los  Angeles,  California;  Oklahoma  City, 
Oklahoma;  Tulsa,  Oklahoma;  St.  Louis,  Missouri; 
Chicago,  Illinois ;  Philadelphia,  Pennsylvania;  and 
(3)  the  terminal  point,  New  York,  New  York. 

That  portion  of  Petitioners,  application  seeking  au¬ 
thority  between  Chicago,  Detroit,  Cleveland,  Pittsburgh 
and  New  York  was  consolidated  with  the  New  York-Chi- 
cago  Service  Case  (Order  No.  E-7559,  July  14,  1953). 8 
That  portion  seeking  authority  between  Los  Angeles  and 
San  Francisco  and  Chicago  via  Denver  and  Kansas  City 
was  consolidated  in  the  Denver  Service  Case  (Tr.  239- 
242,  433-434). 


5  This  case  is  also  before  this  Court  on  appeal  in  North  Ameri¬ 
can  Airlines,  et  al.  v.  Civil  Aeronautics  Board,  Docket  No.  12942, 
App.  D.C. 


I* 


II, 
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Petitioners  were  given  a  hearing  on  their  application 
for  service  between  New  York  and  Chicago  and  between 
Chicago  and  the  West  Coast  They  were  not  given  a 
hearing  on  their  application  for  service  between  cities 
east  of  Chicago  in  the  area  embraced  in  the  New  York- 
Chicago  Service  Case ,  CAB  Docket  No.  986,  et  al.,  and 
cities  west  of  Chicago  within  the  area  embraced  in  the 
Denver  Service  Case ,  CAB  Docket  No.  1841,  et  d. 

On  April  29,  1954,  prior  to  the  hearing,  Petitioners  filed 
a  Motion  requesting  that  it  be  granted  a  hearing  in  the 
Dewoer  Service  Case  on  its  application  for  service  be¬ 
tween  cities  east  of  Chicago  and  cities  west  of  Chicago, 
or  in  the  alternative,  that  the  Denver  Service  Case  be  re¬ 
stricted  to  service  from  gateway  cities,  snch  as  St.  Louis 
and  Chicago,  to  Kansas  City,  Denver,  Salt  Lake  City, 
San  Francisco,  and  Los  Angeles  (Tr.  551-555).  The 
Board  denied  this  Motion  (Tr.  578-580). 

Thus,  Petitioners  were  not  heard  on  the  issue  of  new 
service  between  such  points  as  New  iYork,  Pittsburgh, 
Cleveland  and  Detroit  in  the  East,  and  Kansas  City,  Den¬ 
ver,  Los  Angeles,  and  San  Francisco  in  the  West  On 
the  other  hand,  American,  TWA  and  United  were  heard  • 
on  applications  for  service  between  those  very  points. 
This  results  from  the  fact  that  American,  TWA  and 
United  were  seeking  amendment  of  their  existing  certifi¬ 
cates.  Since  these  carriers  already  serve  such  points  as 


*  The  Board  consolidated  into  the  Denver  Service  Case  that  por¬ 
tion  of  American’s  application  in  Docket  No.  5966  for  an  amend¬ 
ment  of  its  certificates  for  routes  Nos.  7  and  25  so  as  to  extend 
them  beyond  Chicago  to  Denver,  and  beyond  Denver  to  Oakland, 
San  Francisco  and  to  Los  Angeles;  that  portion  of  United’s  ap¬ 
plication  in  Docket  No.  5972  for  an  amendment  to  its  certificate 
for  Route  No.  1  seeking  authority  to  serve  Kansas  City  as  an 
intermediate  point  between  Denver  and  Chicago;  and  TWA’s  ap¬ 
plication  seeking  authority  to  operate  from  San  Francisco/Oakland 
and  from  Los  Angeles  to  Chicago  and  to  Kansas  City  via  Denver 
(Tr.  287-291). 
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New  York  in  the  East,  the  addition  of  Denver,  Kansas 
City,  or  San  Francisco  to  their  certificates  would  author¬ 
ize  them  to  render  service  from  such  points  as  New  York 
to  these  cities.7 

B.  The  Board  Preferred  American,  TWA  and  United 
to  Petitioners  Because  They  Could  Provide  the  Service 
Upon  Which  It  Had  Refused  to  Hear  Petitioners. 

In  its  opinion  in  this  proceeding,  the  Board  preferred 
United  to  serve  Kansas  City  and  TWA  to  serve  Denver. 
In  preferring  these  carriers  to  Petitioners,  Respondent 
stated : 

“It  is  perfectly  clear  that  North  American  could 
not  offer  the  single  carrier  services  to  points  east  of 
Chicago  from  Denver  or  Kansas  City  found  required 
by  the  Board.  .  .  .”  (Tr.  11244) 

Likewise  it  preferred  American  to  provide  nonstop  Chi- 
cago-San  Francisco  service  because  it  could  render  one- 
carrier  one-plane  service  east  of  Chicago  (Tr.  11246). 
Thus  Respondent  after  denying  Petitioners  the  right  to 
be  heard  on  service  to  cities  east  of  Chicago,  denied  the 
application  on  the  precise  ground  that  Petitioners  couldn’t 
render  this  service. 

C.  The  Ashbacker  Rule  Requires  Contemporaneous 
Hearing  of  Mutually  Exclusive  Applications. 

In  Northwest  Airlines  v.  Civil  Aeronautics  Board, 
supra,  this  Court  ruled  that  mutually  exclusive  applica¬ 
tions  for  air  service  must  be  heard  contemporaneously. 
In  Delta  Airlines  v.  Civil  Aeronautics  Board, - App. 


7  American  serves  New  York-San  Francisco  subject  to  a  re¬ 
striction  which  requires  it  to  stop  at  Tulsa,  Dallas,  Fort  Worth, 
or  a  point  west  thereof.  In  this  case  American  sought  authority 
to  render  nonstop  service  between  points  east  of  Chicago  and  San 
Francisco. 
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D.C. - ,  Docket  No.  12694,  decided  October  24,  1955,  the 

Court  held  that  the  Ashbacker  rule  is  a  “rule  of  sub¬ 
stance”  and  not  a  mere  prescription  of  form.  It  set  forth 
the  following  procedures  to  assure  substantive  protection 
of  mutually  exclusive  applications: 

“The  agency  has  a  choice  of  procedures  when  two 
applications  are  alleged  to  be  mutually  exclusive.  It 
may,  for  example,  (1)  set  for  hearing  and  thereupon 
decide  the  issue  of  exclusivity  as  a  separate  prelimi¬ 
nary  issue;  (2)  proceed  to  a  comparative  hearing 
upon  the  two  applications  without  further  ado;  or 
(3)  set  for  hearing  and  thereafter  decide  the  merits 
of  the  two  applications  and  also  the  issue  of  exclu¬ 
sivity.  .  .  .”  (p.  6) 

Respondent  has  violated  the  principles  of  the  North¬ 
west  Case  as  well  as  of  the  Delta  Case.  Petitioners  have 
had  no  contemporaneous  hearing  on  an  application  that 
was  clearly  mutually  exclusive.  Nor  has  Respondent  fol¬ 
lowed  any  of  the  procedures  set  forth  in  the  Delta  Case. 

D.  The  Bases  Set  Forth  by  the  Board  in  its  Order 
Denying  Petitioners  *  Motion  for  Consolidation  are  Not 
Sound. 

Respondent  did  not  deny  that  the  applications  of  Peti¬ 
tioners  and  American,  TWA  and  United,  were  mutually 
exclusive.  Instead,  it  denied  Petitioners’  Motion  for  Con¬ 
solidation  on  three  basic  grounds,  (1)  the  Motion  was  not 
timely  filed,  (2)  it  would  unduly  delay  and  broaden  the 
proceeding  to  include  North  American’s  application  for 
cities  east  of  Chicago,  and  (3)  to  limit  the  proceeding  for 
all  parties  to  service  between  Chicago  and  points  west 
would  unduly  restrict  the  proceeding  and  might  require 
amendment  of  exhibits  which  would  delay  the  proceeding. 

1.  Petitioners’  Motion  to  Consolidate  was  timely. 

The  primary  basis  for  Respondent’s  conclusion  that  Pe¬ 
titioners’  Motion  to  Consolidate  was  untimely  was  Rule 
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12  of  its  Rules  of  Practice  which  reads  in  part  as  fol¬ 
lows  :8 

“A  motion  to  consolidate  or  contemporaneously 
consider  an  application  with  any  other  application 
shall  be  filed  not  later  than  the  prehearing  confer¬ 
ence  in  the  proceeding  with  which  consolidation  or 
contemporaneous  consideration  is  requested,  and  shall 
relate  only  to  a  then  pending  application.  ...”  (p.  5) 

Petitioners  submit  that  (1)  the  rule  is  not  valid  because 
it  is  contrary  to  the  doctrine  of  the  Ashbacker  and  North¬ 
west  Airlines  Cases,  (2)  the  Board  had  an  obligation  to 
accord  a  contemporaneous  hearing  because  it  was  practi¬ 
cal  to  do  so,  and  (3)  the  Board  has  administered  the  rule 
in  such  an  arbitrary  manner  that  to  enforce  it  against 
Respondents  would  be  contrary  to  law. 

a.  The  Board  has  no  power  to  establish  an  arbitrary 
cutoff  date. 

Petitioners’  Motion  for  Consolidation  was  filed  prior  to 
the  hearing  and  19  months  prior  to  the  Board’s  decision 
in  this  case.  In  the  Ashbacker  Case,  the  motion  was  made 
after  the  grant  of  the  license  by  the  Commission.  In  the 
Northwest  Case,  the  motion  was  made  after  the  Exam¬ 
iner’s  Report  had  been  issued.  Yet  the  Court  required 
contemporaneous  hearing.  There  is  no  indication  in  these 
opinions  that  an  agency  can  select  some  earlier  arbitrary 
cutotf  date  and  consider  nothing  that  happens  thereafter. 

b.  The  Board  had  a  practical  opportunity  to  hear  Pe¬ 
titioners’  application  contemporaneously. 

Petitioners’  application  had  been  on  file  since  April  3, 
1953,  four  months  prior  to  the  consolidation  order  in  the 
case.  (Tr.  291)  Its  Motion  to  Consolidate  was  filed  prior 
to  the  hearing.  No  evidence  had  been  heard.  The 
Board’s  decision  was  19  months  away.  The  Board’s  pro- 


8  14  CFR  §  302.12. 
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cedures  could  have  been  easily  adapted  to  hearing  all  ap¬ 
plications  for  service  from  Denver,  Kansas  City,  Los 
Angeles  and  San  Francisco  to  major  points  east  of  Chi¬ 
cago.  Or  it  could  have  cut  all  applications  off  at  the 
gateways  of  St.  Louis  and  Chicago.  It  chose  to  hear  the 
applications  of  American,  TWA  and  United  which  in¬ 
volved  service  to  points  east  of  Chicago.  It  chose  to  cut 
off  Petitioners’  application  at  the  gateways.  No  rule  of 
practice  can  obscure  the  practical  inequity  of  such  a  pro¬ 
cedure.  The  law  does  not  sanction  putting  administrative 
convenience  above  the  substantive  rights  of  the  parties. 

c.  The  Board  has  administered  Rule  12  in  such  an 
arbitrary  manner  as  to  make  it  a  nullity . 

As  a  practical  matter,  Rule  12  is  not  an  orderly  method 
of  expediting  hearing  by  providing  for  an  early  and  firm 
definition  of  the  issue  as  to  routes  and  applications  to  be 
considered  in  a  pending  case.  In  practice,  the  Board  has 
made  a  multitude  of  exceptions  to  the  rule.  These  ex¬ 
ceptions  have  not  been  based  on  any  consistent  principles 
or  standards.  They  have  meant  that  the  rule  has  been 
used  to  deny  those  applications  that  the  Board  did  not 
desire  to  consider  and  grant  those  that  it  did. 

This  is  illustrated  by  the  procedural  orders  in  this  very 
case.  The  Prehearing  Conference  in  the  Denver  Service 
Case  was  held  on  February  24,  1953.  The  Board  subse¬ 
quently  broadened  the  proceeding  in  violation  of  Rule  12 
as  follows: 

(1)  On  August  6,  1953,  it  consolidated  the  application 
of  Continental  Airlines,  one  of  the  major  recipients  of 
awards  in  this  case  (Tr.  287-291)  though  Continental  had 
not  filed  a  motion  to  consolidate  until  after  the  Prehear¬ 
ing  Conference  (Tr.  231). 

(2)  On  November  6,  1953,  the  Board  broadened  the 
proceeding  upon  the  petition  of  Western  and  civic  peti- 
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tioners  to  include  the  issue  of  service  to  Salt  Lake  City 
and  consolidated  applications  of  Western  and  Continental 
proposing  service  to  Salt  Lake  City  (Tr.  415-418). 

(3)  On  December  22,  1953,  the  Board  again  broadened 
the  proceeding  to  include  not  only  the  possibility  of  an 
interchange  between  Continental  and  Capital  at  Chicago 
to  provide  service  between  Denver  and  points  east  of 
Chicago,  but  included  in  the  proceeding  the  issue  of  an 
interchange  via  Chicago,  for  Denver-Chicago  to  the  east 
service  with  Capital,  “American  or  other  carriers  oper¬ 
ating  east  of  Chicago”  (Tr.  439-442). 

(4)  On  March  4,  1954,  12  months  after  the  Prehearing 
Conference,  the  Board  consolidated  for  hearing  the  issue 
of  service  to  Reno,  Nevada  (Tr.  525). 

Thus  in  this  very  case  the  Board  subsequent  to  the 
Prehearing  Conference  substantially  broadened  the  issues 
by  adding  new  cities,  new  applications  and  broadening 
its  interchange  investigation. 

2.  The  Board's  action  is  not  justified  on  the  basis 

THAT  CONSOLIDATION  MIGHT  DELAY  OB  BROADEN  THE  PROCEED¬ 
ING. 

The  second  reason  advanced  by  the  Board  for  denying 
Petitioners'  Motion  was  that  it  would  unduly  delay  and 
prolong  the  proceeding.  A  similar  argument  was  raised 
in  Northwest  Airlines  v.  Civil  Aeronautics  Board,  supra. 
The  Court  disposed  of  this  contention  as  follows: 

“.  .  .  The  Board  contends  that  *.  .  .  even  if  the 
exception  noted  to  the  Examiner's  report  should  be 
construed  as  a  sufficient  request  for  consolidation  into 
the  proceeding  of  Northwest's  application,  it  never¬ 
theless  came  too  late  since  consolidation  at  that  time 
would  have  required  a  reopened  and  greatly  ex¬ 
panded  proceeding  and  still  another  examiner’s  re¬ 
port.' 

“Certainly  consolidation  at  that  time  would  have 
required  a  reopened  proceeding  and  another  exam- 
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iner’s  report,  but  the  Board  does  not  point  out,  and 
we  do  not  see,  why  the  reopened  proceeding  would 
have  been  ‘greatly  expanded’  when  its  only  purpose 
would  have  ,been  to  examine  Northwest’s  qualifica¬ 
tions  so  that  it  might  be  compared  with  Capital  and 
American  in  the  selection  of  a  competitor  for  United. 
The  time  element  did  not  preclude  the  reopening  for 
that  limited  purpose,  as  the  Board  waited  nearly  a 
year  after  the  request  for  consolidation  before  it  de¬ 
cided  the  case,  i  Perhaps  it  would  have  been  some¬ 
what  inconvenient  for  the  examiner  to  conduct  a  hear¬ 
ing  on  Northwest’s  application  and  to  make  another 
report  comparing  it  with  the  other  two  carriers;  but 
such  inconvenience  does  not  justify  the  denial  of 
Northwest’s  right  to  procedural  due  process,  espe¬ 
cially  since  the  Board’s  decision  would  not  have  been 
thereby  delayed.”  (p.  345) 

The  reasoning  is  equally  applicable  here.  The  key 
facts  are: 

a.  Petitioners’  Motion  was  filed  prior  to  hearing.  In 
the  Northwest  Case  it  was  filed  after  the  Examiner’s 
report. 

b.  The  Board’s  decision  here  was  made  19  months 
after  the  Respondent’s  Motion.  In  the  Northwest  Case 
the  decision  was  made  in  less  than  a  year. 

c.  In  both  cases  consolidation  does  not  greatly  expand 
the  issues.  The  Denver  Service  Case  already  involved 
the  issue  of  whether  the  public  convenience  and  necessity 
required  additional  service  by  TWA,  American  or  United 
between  cities  east  of  Chicago  and  Kansas  City,  Denver, 
Los  Angeles  and  San  Francisco.  The  only  effect  of 
granting  the  Motion  would  have  been  to  examine  Petition¬ 
ers’  comparative  qualifications.  The  Northwest  Case  spe¬ 
cifically  states  that  such  an  examination  does  not  greatly 
expand  the  issue. 

d.  The  “inconvenience”  of  giving  applicants  an  oppor¬ 
tunity  to  amend  the  exhibits  or  file  additional  exhibits 
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was  less  than  the  inconvenience  in  the  Northwest  Case  of 
holding  an  additional  hearing  after  the  Examiner’s  Re¬ 
port  had  been  issued. 

e.  As  in  the  Northwest  Case,  the  inconvenience  did  not 
justify  the  denial  of  Petitioners’  right  to  procedural  due 
process. 

The  arbitrary  nature  of  the  Board’s  acts  is  made  ap¬ 
parent  in  the  history  of  this  case.  The  Board  does  not 
find  that  it  unduly  broadens  or  delays  the  proceeding  to 
add  Salt  Lake  City  to  the  case  on  November  6, 1953,  or  to 
add  a  whole  new  interchange  proposal  on  December  22, 
1953,  or  to  add  Reno  on  March  4,  1954.  Yet  when  Peti¬ 
tioners  file  a  Motion  on  April  29,  1954,  19  months  prior 
to  the  decision,  the  Motion  is  denied. 

These  additions  broadened  the  proceeding  far  more  than 
the  consolidation  requested  by  Petitioners.  For  example, 
the  addition  of  Reno  to  the  case  required  an  examination 
of  whether  the  public  convenience  and  necessity  required 
additional  service  to  Reno  as  well  as  the  question  of  who 
was  best  qualified  to  render  the  service.  Petitioners’  Mo¬ 
tion  raised  only  the  later  question  with  reference  to  points 
already  in  issue.  Reno  was  added  only  27  days  before 
exhibits  were  due.  Yet  the  Respondent  indicated  no  con¬ 
cern  that  the  proceeding  would  be  unduly  broadened  and 
delayed  because  it  would  be  necessary  to  amend  exhibits 
or  file  additional  exhibits.  This  only  became  significant 
when  Petitioners  moved  for  consolidation. 

Either  the  revision  of  exhibits  is  a  long  complicated 
process  which  will  delay  the  proceeding  or  it  isn’t.  If  it  is 
a  complicated  process  the  Board  had  a  greater  problem 
•of  exhibit  revision  in  consolidating  Reno  service  on  March 
4,  1954,  because  it  raised  broader  issues.  It  is  not  justi¬ 
fied  in  granting  the  Reno  application  and  that  of  Western 
and  Continental  to  serve  Reno  and  denying  Petitioners’ 
Motion.  If  exhibit  revision  isn’t  a  complicated  process, 
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the  Board  could  have  granted  both  without  delaying  the 
proceeding.  The  inequity  of  the  Board’s  position  is  that 
it  granted  the  Reno  application  but  denied  Petitioners’ 
application. 

3.  The  denial  of  Petitioners’  alternative  request  to 

LIMIT  ALL  APPLICATIONS  TO  SERVICE  FROM  GATEWAY  CITIES  TO 
WESTERN  CITIES  IS  NOT  JUSTIFIED. 

The  denial  of  Petitioners’  alternative  request  to  limit 
the  proceeding  to  service  from  gateway  cities  such  as  Chi¬ 
cago  and  St.  Louis  to  the  Western  points  is  equally  un¬ 
warranted.  The  only  new  reason  given  was  that  it  would 
unduly  restrict  the  proceeding,  by  establishing  cutoff 
points.  This  cannot  justify  an  action  that  restricts  the 
proceeding  as  far  as  Petitioners  are  concerned  but  does 
not  restrict  it  as  far  as  American,  United  and  TWA  are 
concerned. 

II 

RESPONDENT  DID  NOT  MAKE  ADEQUATE  SUBSID¬ 
IARY  FINDINGS  TO  SUPPORT  ITS  PREFER¬ 
ENCE  FOR  OTHER  APPLICANTS  AS  COMPARED 
TO  PETITIONERS 

A.  The  Major  Points  Advanced  by  Petitioners  as  to 
Why  Their  Application  Should  be  Preferred. 

Petitioners  urged  five  major  reasons  why  they  should 
be  preferred : 

1.  Air  transportation  had  reached  a  stage  where  both 
statutory  standards  and  economic  principles  required  en¬ 
try  of  a  new  passenger  trunkline  carrier  (Tr.  7183,  7185, 
7187-7189,  7191-99,  10641-10650).  This  argument  was 
based  on  the  following  premises  (a)  though  the  industry 
had  grown  4,000%  since  1938,  no  new  passenger  trunk¬ 
line  carriers  had  been  admitted.  New  all  freight  and 
local  service  carriers  had  only  4%  of  the  business,  with 
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96%  reserved  to  carriers  who  obtained  “grandfather” 
certificates  pursuant  to  Section  401(e)  of  the  Act  (49 
U.S.C.  481  (e))  (Tr.  10634,  10651-10653),  (b)  restrictive 
route  policies  appropriate  to  a  small  subsidized  industry 
are  not  appropriate  to  the  present  large  profitable  indus¬ 
try  (Tr.  7194^7197,  10645-10646),  (c)  new  entry  is  most 
consistent  with  the  statutory  objectives  set  forth  in  Sec¬ 
tion  2  of  the  Act  (49  U.S.C.  402)  (Tr.  7191-7192,  10642- 
10643).  The  legislative  history  indicated  a  clear  Congres¬ 
sional  intent  that  the  door  should  be  open  to  new  car¬ 
riers  (Tr.  9653-9656,  10641-10642).  The  Board  has  recog¬ 
nized  that  the  Act  is  unique  among  regulatory  statutes 
in  its  emphasis  on  competition  (Tr.  10643-10645),  (d) 
Competition  among  “grandfather”  carriers  alone  will  not 
fully  meet  competitive  objectives  of  the  Act  (Tr.  7192- 
7194,  3614-3616,  3746-3747,  3756).  The  airline  recession 
of  1947-1949  and  the  failure  of  “grandfather”  carriers  to 
develop  coach  service  demonstrated  the  industry  stagna¬ 
tion  which  inevitably  follows  from  excluding  new  carriers 
(Tr.  7208-7211,  10639,  10679-10680),  (e)  the  right  of  new 
business  to  develop  new  markets  and  try  new  methods 
has  been  characteristic  of  American  business  development 
(Tr.  7183,  10641,  10679-10680).  As  a  matter  of  economics 
this  places  a  heavy  burden  of  proof  on  those  who  would 
deny  new  entry,  particularly  in  a  dynamic  growing  indus¬ 
try  with  none  of  the  economic  characteristics  of  a  tradi¬ 
tional  public  utility  (Tr.  7184-7185,  7187-7189,  7191-7194, 
3456-3458,  3611-3614,  3819-3822,  10649-10650). 

2.  Petitioners  urged  that  they  should  be  preferred  be¬ 
cause  certification  of  competition  by  a  carrier  with  its 
record  would  better  promote  the  vigorous  development  of 
low  fare  coach  (Tr.  7207-7217,  10670-10678,  10711).  The 
recent  certification  of  Capital  and  TWA  in  the  New  York- 
Chicago  Service  Case  (Order  No.  E-9537,  Sept.  1,  1955) 
and  the  MUwaukee-Chicago-N ew  York  Restriction  Case 
(Order  No.  E-9538,  Sept.  1,  1955)  was  based  squarely  on 
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the  principle  that  the  certification  of  competition  by  these  j. 
carriers  would  stimulate  the  further  development  of  coach 
service. 

Petitioners  urged  that  competition  from  Petitioners  will 
better  develop  coach  service  because  of  their  unique  his¬ 
tory  and  record  as  low  fare  coach  operators  (Tr.  10676- 
10677,  7213-7217,  10637-10640) .  While  all  the  applicants 
proposed  some  coach  service,  Petitioners’  selection  would 
better  develop  it  because  (a)  Petitioners’  management  had 
originated  low  fare  coach  three  years  before  it  was  of¬ 
fered  by  certificated  carriers  (Tr.  3951,  7211,  7213,  7320- 
7324,  10676-10677),  (b)  Petitioners  had  consistently  led 
the  way  in  coach  fare  reduction,  being  the  first  to  intro¬ 
duce  the  $99  transcontinental  fare  (Tr.  3951-3952,  10672- 
10675),  (c)  the  effectiveness  of  its  competition  in  keeping  j 
coach  fares  low  had  been  emphasized  by  the  recent  coach  j 
reduction  by  TWA,  American  and  United,  where  coach 
fares  were  sharply  reduced  at  points  served  by  Petition¬ 
ers  but  not  at  other  points  (Tr.  10673-10674,  10920-10923), 

(d)  the  other  applicants  had  a  history  of  reluctance  to 
enter  the  coach  field,  of  slow  development,  of  high  coach 
fares  and  inconvenient  schedules  (Tr.  7130,  7133-7140,  j 
7207-7217,  3452-3453,  10658-10660,  10662,  10701-10703),  (e) 
Petitioners’  fares  of  three  cents  a  mile  plus  $2.00  were 
a  third  lower  than  those  of  other  applicants  (Tr.  7121- 
7123,  10675-10676,  11253-11254),  and  (f)  Petitioners  of-  j 
fered  only  coach  service  and  specialized  in  its  develop¬ 
ment  (Tr.  7214). 

i 

The  Board  has  recently  recognized  the  importance  of  j 
this  consideration  in  authorizing  service  by  supplemental 
carriers.  In  the  Large  Irregular  Air  Carrier  Investiga¬ 
tion ,  Order  No.  9744,  November  15,  1955,  the  Board 
stated: 

“Aside  from  helping  to  meet  the  immediate  travel 
needs  of  the  public,  the  irregular  air  carriers  have 
played  a  significant  role  as  innovators  in  air  trans-  j 
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portation.  It  was  they  who  made  an  invaluable  con¬ 
tribution  to  air  transportation  by  risking  their  own 
capital  to  pioneer  in  and  develop  the  field  of  low-cost 
coach-type  air  transportation.  And  it  was  largely  as 
a  result  of  such  successful  experimentations  that  the 
certificated  trunkline  carriers  became  active  partici¬ 
pants  in  this  field.  This  has  made  air  transportation 
available  to  travelers  who  could  not  afford  first  class 
accommodations.”  (p.  7) 

Petitioned  management  has  from  the  beginning  con¬ 
ducted  the  largest  and  most  successful  of  these  opera¬ 
tions  (Tr.  7320-7324). 

3.  Petitioners  should  be  preferred  because  their  opera¬ 
tions  have  been  characterized  by  more  vigorous  and  imag¬ 
inative  management.  They  have  carried  an  ever-increas¬ 
ing  volume  of  traffic  at  the  lowest  fares  in  the  industry 
without  subsidy.  They  have  pioneered  such  safety  im¬ 
provements  as  backward  seating  and  omni-range  equip¬ 
ment.  They  have  developed  model  passenger  handling 
methods  (Tr.  3324,  3951-3956,  7320-7324,  10639). 

4.  Petitioners  should  be  preferred  to  large  “grand¬ 
father”  carriers  such  as  American,  United  or  TWA  be¬ 
cause  to  award  the  latter  any  additional  routes  would  in¬ 
crease  their  dangerously  dominant  position  (Tr.  10703- 
10704). 

5.  The  desirability  of  building  up  smaller  “grand¬ 
father”  carriers  is  outweighed  by  the  better  job  that  Peti¬ 
tioners  would  do  in  developing  low  fare  coach  and  the 
effect  on  the  development  of  the  whole  industry  resulting 
from  the  certification  of  competition  from  new  carriers. 
Today  most  small  carriers  are  sound,  non-subsidized  oper¬ 
ations  which  have  experienced  substantial  growth,  have 
operating  margins  comparable  to  the  Big  Four,  and  have 
been  able  to  finance  substantial  fleets  of  modem  equip¬ 
ment  on  the  strength  of  their  existing  routes.  Moreover, 
the  industry  is  growing  so  rapidly  that  there  is  plenty  of 
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room  to  build  up  small  carriers  and  to  admit  new  compe¬ 
tition  (Tr.  7181-7182,  7197-7199,  7354-7371,  10651-10653). 

6.  In  particular,  Petitioners  urged  that  they  should  be 
preferred  to  Continental  because  its  selection  for  these 
high  density  routes  would  be  inconsistent  with  the  Board’s 
policy  of  separating  local  service  from  trunkline  routes 
(Tr.  10639-10640,  10704-10705,  10707). 

Beginning  in  1944,  the  Board  had  certificated  a  number 
of  carriers  to  render  service  from  small  cities  to  larger 
cities  in  essentially  a  noncompetitive  basis.  It  had  con¬ 
sistently  followed  a  policy  of  granting  local  service  routes 
to  specialized  carriers  devoted  exclusively  to  that  func¬ 
tion  ( West  Coast  Case,  6  CAB  961  (1946) ;  Rocky  Moim- 
tain  Case,  6  CAB  987  (1946) ;  New  England  Case,  7  CAB 
27  (1946) ;  Texas  Oklahoma  Case,  7  CAB  481  (1946)).  In 
the  Continent aUPioneer  Acquisition  Case  (Order  No. 
E-8803,  December  7,  1951),  Continental,  a  trunk  carrier, 
sought  Board  approval  of  the  acquisition  of  Pioneer,  a 
local  service  carrier.  Two  Board  members  voted  against 
approval  citing  the  separation  principle.  The  majority 
stated  that  “The  Board’s  general  policy  favoring  separa¬ 
tion  of  the  local  service  carriers  and  the  trunklines  will 
continue  as  a  major  guidepost  in  the  Board  decisions.”  It 
approved  the  acquisition  because  the  difference  between 
Continental  and  a  local  service  operation  was  slight  and 
there  was  in  fact  a  “unique  degree  of  similarity  in  the  eco¬ 
nomic  and  operational  characteristics  of  the  carriers  in¬ 
volved.”  Petitioners  argued  that  the  award  of  the  routes 
sought  by  Continental  would  destroy  that  unique  degree  of 
similarity,”  that  it  would  convert  Continental  into  a  long 
haul  high  density  trunk  carrier,  and  that  this  violated  the 
separation  principle  and  would  lead  to  neglect  by  Conti¬ 
nental  of  its  local  service  responsibilities. 
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B.  The  Board  Failed  to  Make  Adequate  Findings  Sup¬ 
porting  Its  Preference  for  Other  Applicants. 

The  Board  found  that  substantial  additional  service  was 
required  by  the  public  convenience  and  necessity  in  the 
area  covered  by  the  Denver  Service  Case,  and  awarded 
new  routes  to  Continental,  TWA,  United,  American  and 
Western  (Tr.  11248-11250). 

In  comparing  Petitioners’  application  with  that  of  the 
other  applicants,  the  Respondent  set  forth  the  following 
bases  for  its  decision  (Tr.  11244-11247). 

1.  It  preferred  to  authorize  United  to  serve  Kansas 
City,  TWA  to  serve  Denver  and  to  grant  American  non¬ 
stop  rights  from  Chicago  to  San  Francisco  because  they 
would  provide  these  cities  with  service  to  points  east  of 
Chicago  on  their  present  routes  and  the  grant  of  Peti¬ 
tioners’  application  as  consolidated  in  the  proceeding 
would  not  provide  this  service.  In  addition  American, 
because  of  traffic  support  from  cities  east  of  Chicago, 
could  offer  more  frequency  and  more  effective  competi¬ 
tion. 

2.  It  preferred  to  authorize  Continental  to  render  serv¬ 
ice  between  Chicago  and  Los  Angeles  via  Kansas  City 
and  Denver  because  (a)  its  proposed  schedules  showed  it 
would  render  better  regional  service  particularly  at  the 
intermediate  points,  (b)  it  desired  to  strengthen  Conti¬ 
nental  and  (c)  granting  Petitioners’  application  w'ould  in¬ 
crease  Continental’s  subsidy  requirements  by  substantial 
diversion  from  that  carrier  in  the  Kansas  City-Denver 
market. 

3.  It  preferred  Western  for  Denver-San  Francisco 
service  because  it  felt  that  Western  would  have  greater 
interest  in  Salt  Lake  Citv-Reno  service,  had  an  identity 
in  the  market,  and  should  be  strengthened  as  a  regional 
operator. 


The  Board’s  opinion  is  a  summary  of  the  reasons  ad¬ 
vanced  by  the  other  applicants  as  to  the  advantages  of 
awarding  routes  to  them.  But  the  Board’s  opinion  does 
not  even  set  forth  the  reasons  urged  by  Petitioners  for 
preferring  their  application.  It  does  not  make  a  compari¬ 
son  between  the  advantages  urged  by  Petitioners  and  the 
advantages  urged  by  other  applicants.  It  does  not  show  why 
the  advantages  urged  by  the  other  applicants  are  more 
consistent  with  the  statutory  standards  than  those  urged 
by  Petitioners. 

Thus,  the  Board’s  opinion  is  legally  deficient  in  two 
respects : 

First — It  contains  no  discussion  of  any  of  the  points 
raised  by  Petitioners.  It  does  not  meet  the  rule  of  JoJm- 
stcm  Broadcasting  Co.  v.  Federal  Commwnications  Com¬ 
mission,  85  App.  D.C.  40, 175  F.  2d  351,®  at  page  357,  that 
“Findings  must  be  made  in  respect  to  every  (substantial) 
difference  .  .  .  between  the  applicants  indicated  by  the 
evidence  and  advanced  by  the  parties  affected”  and  that 
the  agency  “must  take  into  account  all  the  characteristics 
which  indicate  differences  and  reach  an  overall  relative 
determination  upon  an  evaluation  of  all  factors. . . .”  The 

0  In  the  Johnston  Case,  the  Court  stated,  at  p.  357 : 

“.  .  .  (5)  findings  must  be  made  in  respect  to  every  differ¬ 
ence,  except  those  which  are  frivolous  or  wholly  unsubstan¬ 
tial,  between  the  applicants  indicated  by  the  evidence  and 
advanced  by  one  of  the  parties  as  effective,  (6)  the  final  con¬ 
clusion  must  be  upon  a  composite  consideration  of  the  find¬ 
ings  as  to  the  several  differences,  pro  and  con  each  appli¬ 
cant.  .  .  .  The  last  two  essentials  above  stated — (5)  and  (6) 
are  made  necessary  by  the  peculiar  characteristics  of  a  com¬ 
parative  determination.  The  Commission  cannot  ignore  a  ma¬ 
terial  difference  between  two  applicants  and  make  findings  in 
respect  to  selected  characteristics  only.  Neither  can  it  base 
its  conclusion  upon  a  selection  from  among  its  findings  of 
differences  and  ignore  all  other  findings.  It  must  take  into 
account  all  the  characteristics  which  indicate  differences,  and 
reach  an  over-all  relative  determination  upon  an  evaluation 
of  all  factors,  conflicting  in  many  cases.  .  .  .”  (p.  357) 
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Board  ignores  material  differences  and  makes  its  findings 
“in  respect  to  selected  characteristics  only.” 

The  major  points  advanced  by  Petitioners  as  a  basis 
for  preference  are  not  only  unevaluated — they  aren’t  even 
discussed.  Petitioners’  comprehensive  analysis  of  the 
advantages  of  competition  from  a  new  carrier,  supported 
by  its  analysis  of  the  legislative  history,  the  statute,  the 
Board  precedent,  the  historical  stagnation  of  the  industry 
and  the  economic  characteristics  of  air  transportation 
today,  is  not  discussed.  Despite  Member  Adams’  dissent 
on  the  ground  that  coach  service  was  not  adequately  de¬ 
veloped  in  the  area  (Tr.  11251),  the  Board  ignores  Peti¬ 
tioners’  contention  that  competition  from  Petitioners 
would  better  develop  coach  service  in  view  of  its  unique 
history  as  the  originator  of  coach  service,  its  record  of 
coach  development  and  the  fact  that  it  had  consistently 
led  the  industry  in  coach  fare  reduction.  There  is  no 
analysis  of  Petitioners’  contention  that  it  should  be  pre¬ 
ferred  because  of  a  superior  management  record.  There 
is  no  mention  of  Petitioners’  contention  that  the  selection 
of  Continental  would  violate  the  Board’s  principle  of  sep¬ 
aration  between  local  service  and  trunkline  operations  de¬ 
spite  the  fact  that  two  members  dissented  from  the 
award  to  Continental  and  based  part  of  their  dissent  on 
this  very  point  (Tr.  11256). 

Second — The  Board’s  decision  is  devoid  of  basic  find¬ 
ings  explaining  why  other  applicants  better  satisfy  the 
standards  of  the  Act  than  Petitioners.  The  Board’s  opin¬ 
ion  does  state  that  selection  of  TWA  and  American  would 
provide  service  east  of  Chicago  and  that  Continental  and 
Western  should  be  preferred  because  they  will  offer  bet¬ 
ter  regional  service  and  should  be  strengthened.  But  it 
does  not  explain  why  these  considerations  will  better 
realize  the  statutory  objectives  than  the  granting  of  Peti¬ 
tioners’  application.  Nowhere  is  there  an  analysis  of 
points  of  preference  urged  by  Petitioners  as  compared  to 
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those  favoring  other  applicants  in  relation  to  the  statutory 
standards  of  Sections  2  and  401  of  the  Act  (49  U.S.C. 
402,  481). 

In  Easton  Publishing  Co.  v.  Federal  Communications 
Commission,  supra,10  the  Court  held  that  findings  must 
give  an  indication  of  “the  greater  ability  of  either  appli¬ 
cant”  to  meet  the  need  for  service  shown.  It  must  show 
why  a  particular  applicant  “would  supply  that  need  to  a 
greater  extent.”  And  of  course  the  comparison  must  al¬ 
ways  be  made  in  relation  to  the  statutory  standards 
(American  Trucking  Assn.  v.  United  States,  344  U.S.  298 
(1953) ;  Phelps-Dodge  Corp.  v.  NLRB,  313  U.S.  177,  198 
(1941) ;  United  States  v.  Carolina  Freight  Carriers  Corp., 
315  U.S.  475,  480,  488  (1942) ;  Saginaw  Broadcasting  Co. 
v.  Federal  Communications  Commission,  68  App.  D.'C.  282, 
288,  96  F.  2d  554,  561  (1938)).  The  Board’s  finding  does 
not  meet  these  requirements. 


10  In  the  Easton  Case,  the  Court  remanded  an  order  granting  a 
construction  permit  at  Allentown,  Pa.,  and  denying  other  applica¬ 
tions  to  construct  stations  in  Allentown,  or  Easton,  Pennsylvania. 
The  applications  were  mutually  exclusive.  The  Federal  Communi¬ 
cations  Commission  made  “detailed  findings  of  the  power,  fre¬ 
quency,  type  and  time  of  the  existing  and  authorized  stations  and 
service”  and  “described  by  findings  each  of  the  applicants  and 
the  proposed  programs  of  each.”  However,  the  Court  stated: 

“.  .  .  The  Commission  made  findings  as  to  the  composition 
and  character  of  the  program  proposals  of  the  two  appli¬ 
cants.  But  it  gave  no  indication  of  their  comparative  quali¬ 
ties,  or  of  the  lack  of  any  particular  type  of  service  in  either 
community,  or  of  the  greater  ability  of  either  applicant  to 
meet  that  need. 

*  *  *  * 

“.  .  .  In  the  case  before  us,  we  cannot  tell  why  the  Com¬ 
mission  concluded  that  Allentown  had  greater  need  for  a 
new  station  than  did  Easton;  or  if  Allentown’s  need  was 
greater,  why  it  concluded  that  the  intervenor  would  supply 
that  need  to  a  greater  extent  than  would  the  appellant. 
Therefore,  we  cannot  tell  whether  the  conclusion  of  greater 
need  by  Allentown  and  the  award  to  intervenor  were  or  were 
not  arbitrary.  .  .”  (pp.  348-349). 
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C.  The  Findings  of  the  Examiner,  as  Adopted  by  the 
Board,  Are  Not  Adequate  to  Support  a  Preference  for 
Other  Applicants. 

The  Examiner’s  Initial  Decision  as  adopted  by  the 
Board  also  ignored  most  of  the  points  raised  by  Petition¬ 
ers.  It  does  contain  an  oblique  reference  to  part  of  the 
first  two  points.  The  Examiner  stated  that11  (Tr.  11363- 
11364) : 

1.  The  Board  has  historically  chosen  to  strengthen  the 
grandfather  carriers  rather  than  certificate  additional 
carriers. 

2.  The  Board  has  in  fact  certificated  many  new  car¬ 
riers  including  four  new  all-freight  carriers. 

1  3.  North  American’s  application  cannot  be  approved 
alone  upon  its  proposal  to  charge  a  lesser  fare  because 
this  poses  a  fare  and  not  a  route  problem. 

The  first  statement  is  hardly  a  finding.  It  states  what 
Respondent  has  done  but  does  not  indicate  why  this  is 
more  consistent  with  the  statutory  objectives.  It  fails  to 
analyze  or  answer  the  comprehensive  argument  of  Peti¬ 
tioners  that  air  transportation  has  grown  sufficiently  to 
permit  entry  of  new  carriers  and  the  strengthening  of  the 
grandfather  carriers.  It  fails  to  analyze  Petitioners’  po¬ 
sition  that  it  is  better  to  introduce  new  competition  of 
the  kind  proposed  by  Petitioners  than  strengthen  the 
grandfather  carriers. 

The  second  is  a  misstatement  of  Petitioners’  position. 
Petitioners’  point  was  that  there  had  been  no  new  entry 
in  trunkline  passenger  transportation.  It  is  no  answer  to 
say  that  the  Board  has  admitted  new  all  freight  carriers 
and  new  local  service  carriers — particularly  when  the  to- 


11  The  Examiner  also  asserted  that  Petitioners  would  not  afford 
an  adequate  regional  service  as  Continental  and  Western.  The 
insufficiency  of  this  finding  is  discussed  in  Part  IIB,  supra. 
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tal  revenue  of  all  these  carriers  amounts  to  only  4%  of  i 
industry  commercial  revenue  (Tr.  10634). 

The  third  point  misconstrues  Petitioners,  position.  The  | 
essence  of  Petitioners’  position  was  the  unique  quality  of  j 
its  competition  based  upon  their  record  in  introducing  and  j 
developing  coach.  The  fact  that  they  were  charging  j 
lower  fares 12  and  these  were  eventually  met  by  certificat-  j 
ing  carriers  was  an  indication  of  the  value  of  competition  j 
in  promoting  the  objectives  of  the  Act.18  In  a  series  of  i 
cases  the  Board  had  recognized  that  the  objectives  of  the  j 
Act  could  not  be  realized  by  reliance  on  administrative  | 
fiat  or  regulation  alone  but  that  it  must  place  its  princi-  j 
pal  reliance  on  competition  to  attain  the  statutory  objec¬ 
tives.14  In  the  New  York-Chicago  Case,  swpra,  the  Board  | 
had,  in  fact,  certificated  new  competition  from  carriers  j 
with  a  record  of  coach  development  as  a  means  of  attain-  j 
ing  the  further  development  of  coach  service.  This  prin-  j 
ciple  was  followed  in  subsequent  cases  including  this  very 
case.18 


12  The  fares  charged  by  Petitioners  are  based  on  tariffs  on  file  j 
with  the  Respondent.  Respondent  for  years  has  had  full  power  to 
suspend  or  investigate  these  fares.  Its  failure  to  do  so  implies  j 
approval  of  the  fare  levels  charged. 

14  Section  2  of  the  Act  (49  U.S.C.  402)  expressly  states  that  the  j 
promotion  of  adequate  economic  and  efficient  service  by  air  car-  j 
riers  at  reasonable  charges  and  that  competition  to  assure  the  j 
sound  development  of  an  air  transportation  system  properly 
adapted  to  the  needs  of  the  commerce  of  the  United  States  are 
in  accordance  with  the  public  convenience  and  necessity. 

14  Colonial  Airlines,  Inc.,  et  al.,  Atlantic  Seaboard  Operation, 

4  CAB  552  (1944) ;  TWA  North-South  California  Case,  4  CAB  j 
373,  375  (1944) ;  Reopened  New  York-Balboa  Through  Service 
Case,  E-9109-10,  April  18,  1955. 

I 

15  In  the  Reopened  Milwaukee-Chicago-New  York  Restriction 
Case,  Order  No.  E-9538,  September  2,  1955,  the  Board  selected 
TWA  to  render  Cleveland-New  York  service  stating: 

“Furthermore,  TWA  could  make  a  significant  contribution  to 
the  Cleveland-New  York  market  in  the  coach  field.  While  j 


i 
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Petitioners’  position  in  tliis  case  was  well  within  the 
principles  adopted  by  the  Board  in  its  certificate  proceed¬ 
ings.  It  obviously  involved  more  than  a  rate  matter.  The 
misconstruction  of  Petitioners’  position  by  the  Examiner 
is  no  substitute  for  a  proper  analysis  and  finding  on  this 
major  contention  of  Petitioners.  Certainly  the  Board, 
at  least,  should  have  stated  why  it  rejected  Petitioners’ 
contention  that  in  light  of  its  record,  air  coach  service 
would  better  be  developed  by  their  selection.  There  is  not 
one  word  in  either  the  Board’s  opinion  or  the  Examiner’s 
Initial  Decision  relating  to  this  contention. 

The  major  contentions  advanced  by  Petitioners  as  to 
why  they  should  be  preferred  are  dismissed  without  accu¬ 
rate  analysis  and  without  findings.  Moreover,  nowhere  is 
there  any  comparative  evaluation  of  these  advantages 
versus  the  points  raised  by  other  applicants.  It  may  be 
desirable  to  strengthen  Continental  but  this  desirability 
is  not  weighed  against  the  advantages  of  certificating  a 
new  carrier  with  the  record  of  coach  pioneering  and  de¬ 
velopment  of  Petitioners.  Assuming  that  Continental 
could  render  better  service  at  the  intermediate  cities,  this 
is  not  weighed  against  the  advantages  urged  by  Peti¬ 
tioner.  Assuming  it  is  desirable  to  provide  service  to 
cities  east  of  Chicago  by  TWA,  American  or  United,  this 
advantage  is  not  weighed  against  the  points  urged  by 
Petitioners. 

A  comparative  evaluation  is  simply  not  made.  No¬ 
where  are  the  Board’s  findings  related  to  the  statutory 


both  United  and  Capital  provide  coach  services  in  this  area, 
the  presence  of  TWA  as  a  vigorous  protaganist  of  coach 
service  will  give  further  assurances  of  full  development  in  the 
coach  market.  .  .  .”  (p.  4) 

In  the  Denver  Service  Case  now  before  this  Court,  the  Board 
preferred  TWA  to  American  for  Denver  service  because  “TWA 
has  been  more  aggressive  than  American  in  promoting  coach 
service  and  would  offer  greater  assurance  of  improved  tourist 
service  for  Denver.”  (Tr.  11253) 
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standards  of  public  convenience  and  necessity  and  Sec¬ 
tions  2  and  401.  Nowhere  is  the  relative  merits  of  the 
rival  applications  discussed  in  the  light  of  these  stand¬ 
ards.  The  Board  gives  no  reason  as  to  why  granting 
these  applications  better  meets  the  needs  of  public  conve¬ 
nience  and  necessity  than  the  granting  of  Petitioners’  ap¬ 
plication.  Nowhere  is  there  a  comparative  analysis  of  the 
Application  of  Petitioners  as  compared  to  that  of  other 
applicants  in  relation  to  the  statutory  standards  of  Sec¬ 
tions  2  and  401  of  the  Civil  Aeronautics  Act.  (49  U.S.C. 
$  402,  481)  There  is  no  finding  explaining  why  the 
strengthening  of  Continental  will  better  fulfill  the  statu¬ 
tory  objectives  than  the  granting  of  Petitioners’  applica¬ 
tion. 

Thus  Respondent  dealt  with  the  major  contention  ad¬ 
vanced  by  Petitioners  by  ignoring  them.  It  merely  listed 
the  advantages  urged  by  other  applicants.  It  did  not 
evaluate  them  in  relation  to  the  points  relied  upon  by 
Petitioner.  It  did  not  analyze  which  points  of  reliance 
would  best  meet  the  statutory  tests.  The  cursory  analy¬ 
sis  of  Petitioners’  Application  by  the  Board  and  the 
Examiner  and  the  summary  dismissal  means  in  substance 
that  Petitioners’  Application  has  not  been  carefully  con¬ 
sidered.  Petitioners  spent  thousands  of  dollars  in  prose¬ 
cuting  this  Application.  Yet  the  evidence  it  submitted  is 
subjected  to  no  analysis  and  its  contentions  are  not  ap¬ 
praised. 

m 

RESPONDENT  MADE  INADEQUATE  AND  CON¬ 
FLICTING  FINDINGS  AS  TO  THE  EXTENT  OF 
NEW  AUTHORIZATIONS  REQUIRED  BY  THE 
PUBLIC  CONVENIENCE  AND  NECESSITY 


Section  401(d)  of  the  Act  (U.S.C.,  Title  49,  §  481(d)) 
provides  that  the  Board  “shall  issue  a  certificate  author- 
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izing  the  whole  or  any  part  of  the  transportation  covered 
by  the  application  if  it  finds  .  .  .  that  such  transportation 
is  required  by  the  public  convenience  and  necessity.”1* 
Under  this  provision  the  number  of  new  authorizations  is 
determined  by  how  much  new  service  will  best  meet  the 
statutory  standards  of  the  public  convenience  and  neces¬ 
sity.17  There  is  not,  as  in  a  television  case,  one  channel 
for  which  several  applicants  are  applying.  The  Board 
must  certificate  more  than  one  carrier  if  service  by  more 
than  one  carrier  is  required  by  the  public  convenience  and 
necessity.  In  this  case,  for  example,  it  increased  the  num¬ 
ber  of  carriers  between  Denver  and  Los  Angeles  and 
Denver  and  San  Francisco  from  one  carrier  to  three  car¬ 
riers  (Tr.  11248-11250). 

Petitioners  hired  a  firm  of  economists  to  make  a  com¬ 
prehensive  study  of  the  density  and  growth  of  the  air 
transportation  markets  at  issue.  By  relating  historical 
air  traffic  growth  to  the  Gross  National  Product  and  other 
indices,  national  domestic  trunkline  revenue  passenger 
miles  were  estimated  at  19  billion  in  1955,  27  billion  in 
1960  and  59  billion  in  1975  (Tr.  7109-7111,  3434-3438, 
3445-3446).  Pursuant  to  an  analysis  of  traffic  growth 
over  the  segments  and  economic  factors  such  as  manufac¬ 
turing,  retail  sales,  and  population  trends,  Petitioners 
calculated  the  air  transportation  marked  over  the  seg- 


»  Section  2  (49  U.S.C.  402)  sets  forth  six  standards  of  public 
convenience  and  necessity.  In  American  Airlines,  Inc.,  v.  CAB, 
89  App.  D.C.  365,  192  F.  2d  417  (1951),  it  is  stated  that  these 
standards  are  “preemptory  and  are  as  much  an  enactment  of 
Congress  as  any  other  section.”  See  also  American  Trucking 
Assn.  v.  United  States,  344  U.S.  298,  314  (1953). 

17  This  situation  is  similar  to  that  prevailing  under  the  Motor 
Carrier  Act  where  the  Court  stated  that  “from  the  beginning  it 
was  as  much  a  possibility  that  both  applications  would  be  granted 
as  that  both  would  be  denied  or  one  be  granted  and  one  denied.” 
( United  States  v.  Pierce  Auto  Freight  Lines,  327  U.S.  515,  524 
(1946)). 
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merits  sought  by  Petitioners  in  1955,  1960  and  1975  (Tr. 
7147,  7173-7182,  3446-3448). 1#  On  the  basis  of  these  cal¬ 
culations,  Petitioners’  witness  concluded  that  the  traffic 
growth  would  far  exceed  the  impact  of  participation  by 
Petitioners  and  other  applicants  in  this  market.  (Tr. 
7181-7182,  3448-3450),  and  that  there  should  be  no  arbi¬ 
trary  ceiling  on  the  number  of  carriers  certificated  by  the 
Board  (Tr.  10666).  Petitioners  urged  that  in  an  indus¬ 
try  with  this  growth  record  the  Board  could  admit  a  new 
carrier  and  also  build  up  smaller  existing  carriers  by 
giving  them  additional  routes  (Tr.  7181-7182,  7197-7199, 
7354-7371). 

The  Examiner  had  recognized  the  tremendous  density 
and  growth  of  the  markets  involved  in  this  area.  He 
pointed  out  that  “in  1953  about  two  and  a  half  billion 
revenue  passenger  miles  were  flown  over  them  which 
amounted  to  more  than  the  total  traffic  of  United,  TWA 
or  Eastern,”  that  Los  Angeles,  Chicago  and  San  Francisco 
“generated  the  second,  third  and  fourth  highest  volume  of 
revenue  passenger  miles.”  He  concluded  that  the  segments 
were  “among  the  strongest”  in  the  country  and  that  “it  is 
not  improbable  that  these  segments  will  obtain  a  greater 
than  average  share  of  any  , traffic  growth”  (Tr.  11348- 
11350).  The  Board  adopted  these  conclusions  (Tr.  11231). 

"While  the  Board  recognized  that  these  were  dense  and 
growing  air  transportation  markets,  on  only  two  of  the 
nine  segments 19  sought  by  Petitioners  did  it  make  any 


18  Petitioners’  witness  concluded  that  traffic  over  these  seg¬ 
ments  would  total  3,040,000,000  revenue  passenger  miles  m  1955, 
4,969,000,000  revenue  passenger  miles  in  1960,  and  10,908,000,000 
revenue  passenger  miles  in  1975  (Tr.  7354). 

19  That  part  of  Petitioners'  application  which  Respondent  per¬ 
mitted  to  be  consolidated  involved  proposed  service  on  the  fol¬ 
lowing  segments:  Chicago-Kansas  City,  Chicago-Denver,  Chicago- 
Los  Angeles,  Chicago-San  Francisco,  Kansas  City-Denver,  Kansas 
City-Los  Angeles,  Kansas  City-San  Francisco,  Denver-Los  An- 
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specific  determination  as  to  the  number  of  carriers  re¬ 
quired  by  the  public  convenience  and  necessity. 

In  analyzing  the  Chicago-Los  Angeles  segment,  the 
Board  found  that  Petitioners’  schedule  superiority  over 
Continenal  in  the  Chicago-Los  Angeles  market  was  insig¬ 
nificant  because  “we  are  unable  to  find  a  need  at  this  time 
for  additional  nonstop  service  in  this  market  and  awards 
to  Continental  are  not  predicated  on  any  such  need.”  (Tr. 
11245-11246)  This  rationalization  ignores  the  fact  that  the 
Board  authorized  Continental  to  provide  nonstop  Chicago- 
Los  Angeles  service.  If  there  was  no  need  for  this  service, 
it  should  not  be  authorized  to  either  Continental  or  Peti¬ 
tioners.  If  there  is  a  need,  then  the  Board  has  the  obliga¬ 
tion  to  give  weight  to  the  fact  that  Petitioners  will  give 
better  service.  The  Board  is  in  the  position  of  finding  a 
need  for  the  service  as  a  basis  for  authorizing  Continental 
to  provide  it,  but  denying  the  need  in  assessing  the  relative 
merits  of  Petitioners’  and  Continental’s  applications. 

In  analyzing  the  Kansas  City-Denver  segment,  the  Board 
found  that  the  grant  of  the  route  to  Petitioners  would 
weaken  Continental  by  diverting  substantial  revenues  from 
Continental  in  the  Kansas  City-Denver  market.20  Its  find¬ 
ing  here  is  inconsistent  with  the  awards  it  made  to  United 
to  serve  Kansas  City  and  TWA  to  serve  Denver.  In  award¬ 
ing  these  points  to  these  carriers,  the  Board  restricted  their 
service  so  as  not  to  divert  local  traffic  now  carried  by  Con- 


geles,  Denver-San  Francisco  (Tr.  7248,  7252).  The  Board  was  not 
required  to  grant  all  of  Petitioners’  Application  or  none  of  it.  It 
could  have  awarded  any  one  of  the  nine  segments  sought  by  Peti¬ 
tioners.  In  practice,  more  often  than  not,  the  Board  has  granted 
only  a  portion  of  the  authority  sought. 

20  The  Board  made  no  finding  as  to  the  amount  of  diversion.  It 
merely  stated  that  "Continental  estimates  this  diversion  at  ap¬ 
proximately  $1,130,000  annually.”  (Tr.  11246)  It  does  not  indi¬ 
cate  whether  it  accepts  or  rejects  this  figure. 
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tinental  between  Kansas  City  and  Denver.*1  Obviously, 
Petitioners’  authorization  could  have  been  restricted  in  a 
similar  way  to  prevent  diversion  from  Continental  in  the 
Kansas  City-Denver  market.  But  the  Board  did  not  dis¬ 
cuss  the  possibility.  It  merely  seized  upon  diversion  as  a 
reason  for  denying  Petitioners’  application.  There  is  no 
explanation  of  why  if  restrictions  on  TWA  and  United’s 
authorization  will  protect  Continental  from  diversion,  simi¬ 
lar  restrictions  should  not  be  considered  in  evaluating 
Petitioners’  application. 

The  courts  have  required  that  the  agency  must  make 
“clear  and  complete  the  findings  and  reasons  which  lead 
to  its  conclusions.”  Mississippi  River  Fuel  Corp,  v.  Fed¬ 
eral  Power  Commission,  82  App.  D.C.  208,  163  F.  2d  433. 
(1947)  This  clarity  is  lacking  in  the  conflicting  findings  on 
these  segments.  The  Board  gave  no  reason  why  the  public 
convenience  and  necessity  requires  additional  service  when 
considering  other  applicants  but  not  when  considering 
Petitioners’  application. 

In  the  case  of  the  other  seven  segments  there  is  no  find¬ 
ing  as  to  the  number  of  carriers  required  by  the  public 
convenience  and  necessity.  The  Board  merely  selected  cer¬ 
tain  carriers  and  assumed  that  these  authorizations  were 
all  that  are  required.  There  is  no  analysis  of  present  or 


21  Thus,  in  authorizing  TWA  to  serve  Denver,  Respondent 
stated: 

"As  in  the  case  of  TWA’s  certification  at  Denver,  we  will 
qualify  United’s  authorization  at  Kansas  City  to  the  extent 
necessary  to  protect  the  regional  carriers,  without  undue  in¬ 
terference  with  needed  improvements  in  service  to  the  public. 
Thus,  we  will  prohibit  United  from  serving  Kansas  City  on 
flights  serving  Denver  or  Chicago.  This  will  afford  Conti¬ 
nental  ample  protection  between  Denver  and  Kansas  City,  and 
protection  for  both  Braniff  and  Continental  between  Kansas 
City  and  Chicago.  With  such  restrictions,  we  believe  that 
the  regional  carriers  and  the  trunkline  will  be  suitably  con¬ 
fined  to  their  primary  spheres,  and  the  public  will  be  able  to 
enjoy  the  benefits  of  their  combined  services.”  (Tr.  11237) 
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future  traffic  and  no  analysis  of  how  many  carriers  are 
required  by  the  public  convenience  and  necessity  in  the 
markets  at  issue.  There  is  not  one  word  that  explains  why 
the  Board  could  not  grant  Petitioners’  application  and  also 
those  of  the  other  applicants.22 

Petitioners  submit  that  findings  must  be  definite 23  and 
specific.24  The  Court  must  be  able  to  tell  why  the  agency 
acted  as  it  did.  The  Court  requires  “that  the  facts  be  found 
and  the  reasons  stated.”  Mississippi  River  Fuel  Co l  v. 
Federal  Power  Commission,  82  App.  D.C.  208,  214,  163 
F.  2d  433,  439  (1947).  The  Board  gives  no  “clear  indica¬ 
tion  that  it  has  exercised  the  discretion  with  which  Con¬ 
gress  has  empowered  it.”  Phelps-Dodge  Corp.  v.  NLRB, 
313  IT.S.  177,  197  (1941).  It  does  not  appear  “definitely  on 
what  basic  facts  the  Commission  reached  the  ultimate  facts 
and  came  to  its  decision.”  Saginaw  Broadcasting  Company 
v.  Federal  Communications  Commission,  supra. 


22  The  Board  did  make  bare  statutory  findings  that  the  public 
convenience  and  necessity  required  the  granting  of  the  applica¬ 
tions  of  other  carriers  and  “that  except  to  the  extent  hereinbefore 
granted  or  deferred,  all  applications  herein  should  be  denied.”  Ob¬ 
viously  these  basic  statutory  findings  are  not  adequate.  Florida, 
et  al.  v.  United  States,  282  U.S.  194  (1931) ;  United  States  v. 

Pierce  Auto  Freight  Lines,  327  U.S.  515,  533  (1946) ;  Tri-State 
Broadcasting  Co.  v.  Federal  Comm.  Comm.,  68  App.  D.C.  292,  96 
F.  2d  564  (1938). 

25  In  Atchison,  T.  &  S.  F.  Ry.  Co.  V.  United  States,  295  U.S. 

193  (1934),  the  Supreme  Court  held  that  the  Interstate  Com¬ 
merce  Commission  in  ruling  on  the  legality  of  yardage  charges 
on  livestock  in  loading  pens  must  make  “a  definite  finding  as  to 
what  constitutes  complete  delivery  or  where  transportation  ends.”  , 

(p.  202) 

24  In  United  States  V.  Carolina  Freight  Carriers  Corp.,  315  U.S. 

475  (1942),  the  Court  reversed  the  issuance  of  a  “grandfather” 
certificate  to  a  motor  carrier  limited  to  certain  commodities  be¬ 
cause  “The  precise  grounds  for  the  Commissioners'  determination 
that  only  certain  commodities  could  be  carried  and  that  only  a 
few  could  be  transported  between  the  designated  points  is  not  < 

clear.” 
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These  legal  requirements  have  been  applied  with  refer-  j 
ence  to  findings  that  are  closely  akin  to  those  at  issue  here. 
In  Florida,  et  al  v.  United  States,  282  U.S.  194  (1931),  the 
Interstate  Commerce  Commission  issued  an  order  regulat-  j 
ing  intrastate  rates  and  made  a  general  finding  that  the 
intrastate  rates  in  force  before  the  order  resulted  in  “un¬ 
just  discrimination  against  interstate  commerce.”  The  j 
Court  held  that  there  was  a  lack  of  basic  or  essential  find¬ 
ings  to  support  the  Commission’s  order,  stating: 

‘“The  Commission  made  no  findings  as  to  the  revenue  j 
which  had  been  derived  by  the  carrier  from  the  traffic 
in  question,  or  which  could  reasonably  be  expected 
under  the  increased  rates,  or  that  the  alteration  of  the 
intrastate  rates  would  produce,  or  was  likely  to  pro-  .  j 
duce,  additional  income  necessary  to  prevent  an  undue  j 
burden  upon  the  carrier’s  interstate  revenues  and  to 
maintain  an  adequate  transportation  service.”  (p.  214)' 

The  lack  of  revenue  findings  is  closely  analogous  to  the 
lack  of  traffic  findings  here. 

In  Mississippi  River  Fuel  Corp.  v.  Federal  Power.  Comr 
missi/M,  supra,  the  Court  remanded  for  further  findings  a 
rate  order  which  did  not  clearly  set  forth  the  formula  used 
in  allocating  costs  to  sales  subject  to  the  Commission’s  rate 
jurisdiction.25  The  Court  stated : 

“.  .  .  When  the  Commission  purports  to  act  upon 
‘the  exercise  of  informed  judgment,’  apart  from  estab¬ 
lished  criteria,  it  must  make  clear  and  complete  the  j 
findings  and  the  reasons  which  lead  to  its  conclusion,  j 
These  costs,  as  we  have  said,  are  facts;  they  are  to 
be  ascertained,  not  merely  allowed  by  grace.  .  .  (82  | 

App.  D.C.  at  p.  218;  163  F.  2d  at  p.  443). 


25  See  also  Colorado  Wyoming  Gas  Co.  v.  Federal  Power  Com¬ 
mission,  324  U.S.  626  (1946)  where  the  Court  required  the  Fed¬ 
eral  Power  Commission  to  make  detailed  findings  as  to  the  basis 
of  its  allocation  of  costs  to  direct  sales  customers.  The  Court 
stated  “We  have  repeatedly  emphasized  the  need  for  clarity  and 
completeness  in  the  basic  essential  findings'’  and  remanded  the 
case  because  “We  do  not  know  why  the  lower  figure  (in  an  alloca¬ 
tion  formula)  was  rejected.",**. 
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The  language  is  equally  appropriate  here.  The  volume 
of  traffic  in  a  particular  market  is  a  fact.  The  number  of 
carriers  which  that  market  can  support  is  a  fact.  These 
facts  are  basic  to  a  determination  of  the  number  of  car¬ 
riers  in  each  segment  at  issue  which  are  required  by  the 
public  convenience  and  necessity.  Yet  the  Board  simply 
concludes  that  the  number  which  it  authorized  coincides 
with  the  number  required  to  meet  the  statutory  needs. 

Petitioners  submit  that  the  Board  had  a  statutory  obli¬ 
gation  to  determine  the  amount  of  new  transportation 
service  required  by  the  public  convenience  and  necessity. 
This  required  that  there  be  a  determination  of  the  mean¬ 
ing  of  the  evidence  as  to  the  volume  of  traffic  in  these 
markets  and  the  number  of  new  authorizations  in  each 
market  which  would  best  promote  the  statutory  purposes 
of  Section  2  of  the  Act.  It  must  state  specifically  and 
clearly  the  reasons  why  it  has  arrived  at  its  conclusions 
in  terms  of  the  statutory  standards.  This  calculation  is 
not  an  evidentiary  detail  but  a  finding  basic  to  the  exercise 
of  the  Boards  discretion.  It  is  exactly  the  kind  of  funda¬ 
mental  calculation  that  has  been  consistently  required  by 
the  courts.  The  Board  has  broad  discretion  in  interpreting 
the  evidence  and  exercising  judgment  as  to  the  number  of 
carriers  required  in  a  market.  But  this  broad  discretion 
merely  makes  it  more  important  that  it  set  forth  clearly 
and  specifically  the  reasons  why  it  acts. 

IV 

SINCE  THE  BOARD  ERRED  IN  FINDING  THAT  PE¬ 
TITIONERS  VIOLATED  THE  ACT,  IT  ERRED  IN 
FINDING  PETITIONERS  UNFIT 

In  finding  Petitioners  unfit  (Tr.  11247, 11389-11390),  the 
Board’s  opinion  relied  in  large  part  on  the  Twentieth 
Century  Compliance  Case  (Order  No.  E-9360,  July  1, 1955) 
which  found  that  Petitioners  had  violated  the  Act.  The 


validity  of  that  order  is  now  pending  before  the  Court  in 
North  American  Airlines,  et  al.  v.  Civil  Aeronautics  Board, 
Docket  No.  12858.  At  the  Prehearing  Conference,  the  par¬ 
ties  agreed  to  rely  principally  on  the  briefs  submitted 
therein  on  the  question  of  whether  Petitioners  had  violated. 
This  brief  will  contain  no  further  discussion  of  that  ques¬ 
tion. 

Generally  since  the  Board  relied  on  its  decision  in  the 
Twentieth  Century  Compliance  Case  in  finding  Petitioners 
unfit  here,  the  finding  cannot  be  affirmed  unless  the  order 
in  that  case  is  affirmed.  There  is  one  exception.  One  of  the  j 
issues  raised  by  Petitioners  in  the  Twentieth  Century  Com¬ 
pliance  Case  was  the  validity  of  the  Board’s  regulations. 
The  Board  did  say  that  even  if  the  regulations  were  in¬ 
valid,  it  would  still  find  Petitioners  unfit  If,  however,  that 
case  is  reversed  or  remanded  on  any  other  ground  than 
the  validity  of  the  regulations,  the  Board  has  not  properly 
found  that  Petitioners  are  unfit. 

i 

I 

Moreover,  even  if  this  Court  should  uphold  the  Board 
order  in  the  Compliance  Case,  it  is  still  essential  that  the 
determination  here  that  Petitioners  are  unfit  be  supported 
by  valid  findings.  Nor  can  the  action  here  be  arbitrary. 

It  must  be  supported  by  substantial  evidence.  Petitioners 
believe  that,  irrespective  of  the  result  of  the  Compliance  j  • 
Case,  the  Board’s  determination  that  Petitioners  are  unfit 
is  unsupported  by  proper  findings  and  is  arbitrary,  and  is 
not  based  on  substantial  evidence.  These  points  are  dis¬ 
cussed  in  Parts  V  through  VII,  infra. 
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V 

THE  BOARD’S  DETERMINATION  THAT  PETITION¬ 
ERS  ARE  UNFIT  IS  NOT  BASED  ON  VALID 
FINDINGS 

A.  Under  Board  Precedents  Violations  Are  Not  a  Bar 
to  Certification  But  are  Weighed  Against  the  Violations 
of  Other  Applicants  and  the  Need  for  Service. 

In  the  leading  Board  case,  the  Hawaiian  Intraterritorial 
Service  Case ,  10  CAB  62,  66-67  (1949),  the  Board  deter¬ 
mined  that  the  applicant,  Trans-Pacific  Airlines,  had  oper¬ 
ated  a  daily  scheduled  service  in  violation  of  the  Act  It 
nevertheless  found  that  it  was  “fit,  willing  and  able  ...  to 
conform  to  the  provisions  of  the  Act”  While  the  Board 
opinion  views  violations  as  a  serious  handicap  to  a  certifi¬ 
cate  application,  it  expressly  held  that  “they  do  not  con¬ 
stitute  a  legal  bar  to  the  granting  of  a  certificate.”  The 
fact  of  violation  is  merely  one  factor  to  be  considered. 
It  was  overcome  in  this  case  by  the  public  need  for  com¬ 
petitive  service  in  Hawaii. 

i 

The  applicable  principle  was  discussed  in  the  recent 
Trans- Atlantic  Cargo  Case  (Order  No.  E-9311,  June  17, 
1955).  The  Board  overruled  the  contentions  that  violations 
by  Seaboard  &  Western  Airlines  barred  it  from  receiving 
a  certificate,  stating: 

“.  .  .  Several  of  the  parties  .  .  .  contend  that  since 
Seaboard  has  been  found  guilty  of  knowing  and  wilful 
violations,  it  is  ineligible  for  certification.  We  think 
this  view  misinterprets  our  holding  in  the  Hawaiian 
Intraterritorial  Service  Case.  We  believe  that  we 
made  it  clear  in  that  case  that  a  finding  of  past  vio¬ 
lations  does  not  constitute  a  legal  bar  to  future  cer¬ 
tification,  but  is  a  factor  to  be  considered  in  deter¬ 
mining  which  applicant  should  be  certificated. 

.  .  From  our  comparison  of  the  qualifications  of 
the  applicants,  it  is  clear  that  none  is  as  qualified  for 
transatlantic  cargo  service  as  is  Seaboard.  Moreover, 


three  of  the  applicants,  viz.,  Transocean,  Trans-Carib¬ 
bean  and  Tiger  have  each  been  guilty  of  violations  in 
the  past,  leaving  only  EAA,  which  has  never  operated,  \ 
and  Overseas,  whose  commercial  operations  have  been  ! 
extremely  limited. 

“Under  all  the  circumstances  we  are  satisfied  that  \ 
Seaboard’s  past  violations  should  not  prevent  our 
granting  the  carrier  a  temporary  certificate  for  trans¬ 
atlantic  all-cargo  service.”  (pp.  30-31) 

The  Board  then  found  Seaboard  fit,  willing  and  able. 

Thus,  violations  do  not  constitute  an  absolute  bar  to 
certification.  They  are  to  be  weighed  against  the  violations 
of  other  carriers  and  the  need  for  service. 

\ 

B.  Three  of  the  Other  Applicants  Had  Seriously  Vio¬ 
lated  the  Act. 

Three  of  the  other  applicants  had  seriously  violated  the 
Act 

1.  American  Airlines  violated  the  safety  regulations  by 
inaugurating  nonstop  DC-7  flights  in  November  1953  which 
required  flight  crews  to  operate  more  than  eight  hours. 

On  May  6, 1954,  it  petitioned  for  a  waiver  of  the  eight-hour  j 
rule.  The  Board  granted  the  waiver  despite  the  dear  vio-  j 
lation,  though  Member  Adams  dissented  as  follows:  .j 

“To  grant  a  waiver  of  a  long  established  safety  rule  j 
under  these  circumstances  would  put  the  Board  in  the  j 
unfortunate  position  of  condoning  past  and  continued 
violations  of  its  own  safety  regulations  where  such 
violations  were  not  justified  and  in  fact,  where  they  j 
should  have  been  foreseen  and  avoided.” 

i 

This  was  a  safety  violation,  certainly  a  far  more  serious 
offense  in  aviation  than  an  economic  violation. 

r 

Moreover,  Petitioners  produced  evidence  that  American 
Airlines  has  indulged  in  unfair  competition  against  North  j 
American  in  violation  of  Section  411  of  the  Act  (49  U.S.C.  j 
§  491).  Thus,  in  July  1953,  Pat  Jenkins,  American  Airlines  ? 

i 
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Reservationist  at  Dallas,  told  Mr.  Ponlos,  making  inquiries 
about  North  American,  that  North  American  had  “equip¬ 
ment  that  is  unsafe  and  as  we  call  them,  they  are  death 
traps”  and  leave  their  passenger  “stranded.”  “If  you  value 
your  life  do  not  fly  on  North  American.”  (Tr.  3353-3354) 
Miss  Deloria,  American  Airlines  Supervisor,  at  ^Milwaukee, 
told  Mr.  Roger  Conlon  that  North  American  is  a  “scab  line 
and  they  rob  you  every  time  they  sell  a  ticket,”  that  “their 
flights  would  leave  under  weather  conditions  that  would 
normally  ground  the  flights  of  other  scheduled  airlines, 
that  the  North  American  pilots  were  not  required  to  take 
the  same  physical  check-up  as  the  pilots  of  other  scheduled 
airlines,  thereby  risking  the  lives  of  their  passengers.”  It 
is  a  “deadbeat  outfit”  that  “doesn’t  pay  its  taxes  or  take 
care  of  its  passengers.”  (Tr.  3381,  3382)  Similar  state¬ 
ments  were  made  at  Detroit,  Chicago  (Tr.  3387)  and  at  Los 
Angeles  (Tr.  3422).  These  calls  are  just  part  of  a  pattern. 
The  witnesses  testified  that  they  had  received  a  large  num¬ 
ber  of  complaints  about  misinformation  by  American  em¬ 
ployees  about  North  American  at  Dallas  (Tr.  3351),  and  at 
Milwaukee  (Tr.  3376). 28  American  produced  two  witnesses 
to  refute  this  testimony.  These  witnesses  did  not  know 
whether  the  employees  had  actually  made  the  statement 
(Tr.  5301-2).  The  employees  themselves  were  not  produced 
by  American,  although  American  conceded  that  there  was 
no  reason  why  they  could  not  be  produced.  (Tr.  5315, 
5339-5340)  Obviously,  the  rebuttal  testimony  is  valueless. 

2.  United.  On  January  6,  1953,  the  Board  issued  an 
order  denying  United’s  Petition  for  an  Exemption  finding 
that  United  Airlines  practice  of  selling  only  54  seats  on 
its  coaches  violated  its  tariff  and  may  constitute  an  un¬ 
reasonable  or  discriminatory  practice  and  an  unfair  com¬ 
petitive  practice  in  violation  of  Sections  403,  404  and  411 
of  the  Act  (49  U.S.C.  483,  484,  491)  (Order  No.  E-7062). 
When  United  continued  to  violate,  the  Board  instituted  the 


“Regulation  No.  SR-405  adopted  June  14,  1964,  19  F.R.  3769. 


i 
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United  Enforcement  Proceeding,  Docket  No.  5945.  This 
proceeding  was  settled  by  an  agreement  that  within  11 
months,  United  would  fully  comply  with  the  Act.  (Order 
No.  E-7365,  May  8,  1953) 

i 

3.  Western.  On  November  22, 1949,  the  Board  issued  an 
order  of  investigation  into  the  relationship  between  West¬ 
ern  Airlines,  Inc.,  and  Western  Airlines,  Inc.,  of  California 
(Order  No.  3612).  The  order  of  investigation  found  that 
the  operations  of  the  California  company  were  carried  on 
through  agreements  in  which  Western  provided  for  the 
charter  of  Western  aircraft  and  crews  and  the  provision 
of  other  service  by  Western,  and  that  the  agreements  had 
not  been  filed  pursuant  to  Sections  408  and  412  of  the  Act 
(49  U.S.C.  §  488,  492).  On  November  15,  1950,  the  Board 
issued  an  Order  to  Cease  and  Desist  from  leasing  or  oper¬ 
ating  the  properties  of  the  California  corporation,  from 
retaining  control  or  having  common  officers  and  directors 
without  Board  approval  (Order  No.  E-4835). 

i 
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C.  The  Board  Findings  are  Inadequate  Because  They 
Do  Not  Make  a  Comparative  Evaluation  of  the  Relative 
Fitness  of  the  Applicants  Nor  Weigh  the  Effect  of  Viola¬ 
tions  Against  the  Need  for  Service. 

f  _  * 

Petitioners  had  specifically  called  the  Board’s  attention 
to  these  violations  of  other  applicants  (Tr.  10690-10694, 
10907-10916).  Petitioners  had  urged  that  the  violations  of 
other  applicants  raised  more  serious  fitness  questions  (Tr. 
10910-10915).  Yet  the  Board  awarded  routes  to  American, 
United  and  Western  with  a  bare  statutory  finding  that  they 
are  fit  (Tr.  11250).  The  contentions  that  the  violations  of 
other  applicants  were  more  serious  is  not  discussed. 

Petitioners  are  entitled  to  an  evaluation  of  their  fitness  j 
as  compared  to  other  applicants.  This  requires  an  ap-  j 
praisal  of  the  relative  effect  on  fitness  of  the  violations 
charged  to  Petitioners  as  compared  to  those  charged 
against  other  applicants.  The  Board  might  have  considered 

i 

r 
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the  violations  of  Petitioners  to  be  more  serious  than  those 
of  other  applicants  or  that  the  violations  of  other  appli¬ 
cants  were  equally  serious  but  that  they  offered  more  in 
terms  of  public  service.  It  did  none  of  these  things.  It 
simply  ignored  these  violations.  There  is  not  one  word 
of  discussion,  appraisal,  comparison  or  evaluation  in  either 
the  Examiner’s  Initial  Decision  or  in  the  Board  Opinion. 
There  are  no  comparative  findings. 

Petitioners  had  also  urged  that  the  public  need  for  the 
unique  kind  of  low  fare  coach  service  offered  by  Petitioners 
outweighed  the  effect  of  any  violations  (Tr.  10694).  This 
evaluation,  which  was  decisive  in  the  Hawaiian  Intrater¬ 
ritorial  Service  Case,  supra,  is  not  made  by  the  Board. 
It,  too,  is  dismissed  without  discussion  or  any  indication 
that  the  Board  considered  it. 

Petitioners  urged  that  the  Board  erred  in  failing  to 
evaluate  the  relative  fitness  of  the  applicants  and  to  weigh 
the  alleged  violations  of  Petitioners  against  public  need 
for  Petitioners’  unique  service.  The  Board  cases  had 
clearly  indicated  that  both  evaluations  were  significant. 
Petitioners  had  raised  both  points.  The  Board  was  re¬ 
quired  to  make  proper  findings  dealing  with  both  points 
{Johnston  Broadcasting  Co.  v.  Federal  Communications 
Commission,  supra.)  It  failed  to  do  so. 

VI 

THE  BOARD’S  DETERMINATION  THAT  PETITION¬ 
ERS  ARE  UNFIT  IS  ARBITRARY 

A  The  Board  Has  Consistently  Ignored  the  Violations 
of  Other  Carriers  in  Determining  Their  Fitness  for  Route 
Awards. 

The  Board  has  never  found  that  a  certificated  carrier 
was  unfit  for  route  extension  because  of  violations.  Yet 
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there  have  been  many  serious  violations27  of  the  Act  by 
carriers  who  continue  to  receive  additional  certifications.2* 
The  serious  violations  of  American,  United  and  Western 

*  i 

have  been  previously  discussed.  The  Board  has  never  con-!  j 
sidered  these  violations  in  determining  the  fitness  of  these 
carriers.  Indeed  in  the  last  six  months  three  of  these 
carriers  have  received  route  awards  without  any  mention  j 
of  the  violations.  Indeed  a  search  of  the  Board  cases  re-  j 
veals  only  one  case  where  any  applicant  was  denied  a  i 
certificate  on  any  such  ground  and  in  that  case  the  Board 
also  found  the  applicant  was  financially  unfit.2* 

i 

-  ! 

27  The  following  other  violations  were  called  to  the  Board’s  at¬ 
tention  in  Petitioners'  Brief  (Tr.  10691) :  For  the  year  ended 
June  30,  1952,  the  Board’s  Annual  Report  shows  that  222  informal  j 
enforcement  cases,  17  formal  Board  enforcement  cases  and  5  en¬ 
forcement  court  actions  were  completed.  A  quick  review  of  the 
Board’s  Docket  indicates  a  wide  variety  of  enforcement  actions 
involving  a  large  number  of  certificated  trunkline  carriers.  North¬ 
west  Airlines  (Docket  4290 — Unfair  competition  by  carrying  bulk 
shipments  of  unauthorized  freight  forwarders  favored  by  North¬ 
west)  ;  American  Airlines,  Inc.  (Docket  4300 — Unfair  competition  ; 
by  aiding  in  the  establishment  and  operation  of  a  favored  unau-  j 
thorized  freight  forwarder) ;  Docket  6098  charging  standard  fares 
on  coach  flights) ;  Docket  2052 — Illegal  Control  of  American  by 
Aviation  Corp.) ;  Pan  American  (Docket  3268 — Unauthorized  op-  j 
eration  to  Saudi  Arabia;  Docket  588 — Illegal  control  over  Aero- 
vias  de  Guatemala;  Docket  5477 — Free  transportation  on  N.Y.-  i 
Miami  flights.) ;  Northeast  (Docket  3283 — Unlawful  acquisition  of 
control  by  Atlas  Corp.) ;  National  (Docket  4893 — Illegal  control  of 
National  by  W.  R.  Grace  &  Co.) ;  Docket  3298 — Improper  inter¬ 
locking  relationship  with  Pan  American  through  Lehman  Bros.). 

28  In  addition  to  the  awards  made  to  United  and  Eastern  in  j 
this  case,  United  and  American  received  additional  routes  in 
the  Denver  Service  Case,  (Order  No.  9735,  November  14,  1955)  j 
and  Eastern  and  American  in  the  Southwest-Northeast  Service 
Case  (Order  No.  E-9755,  November  21,  1955). 

29  In  the  Re-opened  Latin- A merican  Air  Freight  Case  (Order 
No.  E-8662,  September  29,  1954)  the  Board  adopted  an  Examiner’s 
finding  that  the  officers  of  Skytrain  Airways  lacked  veracity.  But 
the  Examiner  also  determined  that  since  Skytrain  had  not  owned  | 
any  aircraft  for  four  years  and  had  less  than  $400  cash  assets, 

it  was  not  financially  able  to  conduct  the  operation  (See  Report  j 
of  Examiner  Henderson,  pp.  27-29). 


52 


The  extent  to  which  the  Board  has  ignored  serious  vio¬ 
lations  of  other  carriers  in  certificate  proceedings  can  be 
demonstrated  by  a  few  key  cases. 

a.  The  Air  Freight  Carriers. 

In  1945-1947,  the  Board’s  regulations  (Part  292.1) 30  pro¬ 
vided  that  an  air  carrier  could  conduct  operations  without 
a  certificate  if  it  did  not  operate  “between  any  designated 
point  regularly  or  with  a  reasonable  degree  of  regularity.” 
On  June  10,  1947,  the  Board  passed  Part  295  of  its  Eco¬ 
nomic  Regulations  authorizing  irregular  freight  carriers 
with  pending  certificate  applications  to  conduct  regularly 
scheduled  operations  between  “established  points”  pend¬ 
ing  decision  in  the  Air  Freight  Case,  10  €AB  572  (1949). 
“Established  points”  were  defined  “to  include  any 
point  to  or  from  which  such  carrier  has  transported 
property  by  air  for  compensation  or  hire  on  other  thorn, 
merely  a  casual,  occasional,  or  infrequent  basis  at  any 
time  during  the  twelve  month  period  ending  May  5, 
1947.  .  .  .”31  (Underscoring  supplied) 

Pursuant  to  the  provision  Slick  and  the  Tigers  filed  a 
statement  of  established  points.  Slick  showed  that  it  had 
served  Chicago  240  times  a  month,  New  York  87  times  and 
Burbank  83  and  the  Tigers  made  a  similar  showing.32  The 
ironic  fact  is  that  during  this  month,  it  was  illegal  under 
Part  291,  the  then  effective  regulation,  for  a  non-certifi- 
cated  carrier  to  render  service  between  points  regularly 
or  with  a  reasonable  degree  of  regularity.  With  filings 
showing  service  of  this  frequency  the  freight  carriers 
showed  that  they  violated  Part  291  in  order  to  be  eligible 
for  the  broader  exemption  granted  by  Part  295.  Moreover, 

80  14  CFR,  1947  Supp.  §  292.1. 

81 14  CFR,  §  295.1(b). 

“The  reports  filed  by  these  carriers  pursuant  to  Part  295  are 
on  file  with  the  Board. 


when  the  Board  granted  certificates  to  some  of  these  car-  I 
riers  in  the  Air  Freight  Case ,  supra ,  it  not  only  found  them 
fit,  it  didn’t  even  mention  these  frequency  violations,  al- 
thought  they  were  mentioned  by  Member  Jones  in  his 
dissenting  opinion.88 

b.  National  Airlines.  In  1945,  National  Airlines  obtained 
control  of  Caribbean-Atlantic  Airlines  by  intentionally  vio¬ 
lating  Section  408.  In  the  National-C aribbean- Atlantic  j 
Control  Case,  6  CAB  671  (1946),  the  Board  stated : 84 

“. . .  Mr.  Baker  expressed  his  willingness  to  take  the 
risk  of  not  obtaining  prior  approval  even  though  such 
action  might  be  deemed  a  violation  of  the  Act  and  that 
he  signed  his  agreement  ‘regardless  of  what  that  in¬ 
volved.’ 

“Their  action  must  in  the  circumstances  be  deemed 
to  have  been  committed  ‘knowingly  and  willfully,’  as 
those  words  are  used  in  the  Act.” 

c.  Colonial.  In  re  Investigation  of  Colonial,  Docket  No. 
4007,  the  Board  entered  an  order  against  Colonial  Air¬ 
lines,  Inc.,  and  its  officers  to  cease  and  desist  from  failing 
to  keep  required  accounts,  furnishing  free  or  reduced  rate 
transportation,  and  from  maintaining  interlocking  rela-  j 
tionships  without  first  obtaining  Board  approval.  Further, 
its  President  was  specifically  directed  to  cease  and  desist 
from  filing  incomplete,  inaccurate  or  false  reports  with  the 
Board  regarding  stock  ownership  (Order  No.  E-5448,  June 
18, 1951).  Subsequently  the  carrier  and  its  president  were 
indicted  on  80  counts.  Both  pleaded  guilty  and  heavy  fines 
were  assessed  ( United  States  v.  Colonial  Airlines,  et  al., 
Cases  No.  136-33,  136-34,  District  Court,  S.D.,  N.Y.). 

______ __  j 

“See  Dissenting  Opinion  of  Member  Jones,  Air  Freight  Case,  j 
10  CAB  572,  621  (1949).  Petitioners  pointed  out  these  violations  i 
to  the  Board  (Tr.  10691-10692). 

i 

84  See  also  the  more  recent  National  Airlines-G.  T.  Baker  En¬ 
forcement  Proceeding,  Order  No.  E-8483,  June  29,  1954. 
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d.  Eastern.  In  Eastern-Colonial  Acquisition  Case ,  East¬ 
ern  Airlines  obtained  illegal  control  of  Colonial  Airlines 
without  obtaining  Board  approval.  The  Board  approved 
the  transfer  of  Colonial’s  certificate  to  Eastern  even  though 
it  found  that  Eastern  had  acquired  illegal  control  (Order 
No.  E-8136,  February  26,  1955),  stating  that  “important 
public  interest  factors,  including  a  saving  in  subsidy  re¬ 
quirements,  were  present  to  warrant  approval.”  (p.  5)  The 
President  reversed  the  Board.  The  Board  then  ordered 
Eastern  to  divest  itself  of  control.  However,  the  Board  has 
never  said  that  Eastern  violations  make  it  ineligible  to 
acquire  Colonial’s  certificate.  Indeed,  it  has  expressly  said 
to  the  contrary  (Order  No.  E-8446,  June  17,  1954),  and 
approved  the  acquisition  of  Colonial  by  Eastern  (Order 
No.  E-9945-6,  January  26, 1956).35 

The  Board’s  policy  must  be  judged  by  what  it  does 
rather  than  by  what  it  says.  While  in  17  years  there  has 
been  occasional  strong  language,  violations  have  not  in 
fact  been  considered  significant  in  certificate  cases.  In  the 
major  case  where  a  new  group  of  carriers  were  seeking 
entry  to  provide  new  all-freight  service,  violations  were 


33  There  are  other  cases.  In  Schulman  Freight  Forwarder  Ap¬ 
plication  (Order  No.  E-7430,  June  1,  1953)  the  Board  issued  a 
letter  of  registration  to  a  freight  forwarder  despite  the  fact  that 
it  found  that  the  applicant  had  been  operating  for  two  and  a  half 
years  without  the  necessary  license  or  without  a  tariff.  In  In- 
dianarOhio  Local  Service  Case,  Docket  No.  4034,  the  Board  found 
serious  violations  by  Lake  Central  but  held  the  record  open  for 
the  carrier  to  make  an  offer  of  settlement,  permitted  the  carrier 
to  operate  in  the  meantime  and  subsequently  found  the  carrier 
fit  (Order  No.  E-6889,  October  17,  1952,  and  Order  No.  E-7054. 
In  North-South  Air  Freight  Renewal  Case,  Order  No.  E-9760, 
November  21,  1955,  the  Board  refused  to  consider  charges  raised 
in  a  Petition  for  Reconsideration  that  Riddle  Airlines  was  con¬ 
trolled  by  a  stockholder  with  substantial  interest  in  other  trans¬ 
portation  companies  contrary  to  Section  408  of  the  Act  and  that 
the  President  had  been  engaged  in  questionable  activities  in  con¬ 
nection  with  an  insurance  company  which  was  under  investigation 
by  the  Securities  &  Exchange  Commission  and  by  a  Grand  Jury. 
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not  considered  at  all.  In  considering  extension  of  the 
grandfather  trunkline  carriers,  the  Board  has  never  con¬ 
sidered  violations  in  any  case  as  affecting  the  fitness  of 
these  carriers.8® 

B.  In  the  Light  of  the  Board’s  Past  Decisions  Ignoring 
Violations  of  Other  Carriers,  the  Denial  of  Petitioners* 
Application  Because  of  Violations  is  Arbitrary. 

Petitioners  are  entitled  to  an  even-handed  administra¬ 
tion  of  the  statute.  Any  violations  which  it  may  have  com¬ 
mitted  must  be  treated  with  the  same  perspective  that  the 
Board  has  employed  in  the  case  of  other  carriers.  Cf. 
Tick  Wo  v.  Hopkins,  supra.  The  Board  cannot  ignore  the 
fact  that  serious  violations  were  completely  disregarded 
when  certificated  carriers  sought  extension  and  when  the 
all-freight  carriers  were  certificated. 

Petitioners  are  not  urging  that  the  Board  is  bound  by  a 
doctrine  of  stare  decisis  or  that  if  the,  Board  errs  once,  it 
must  continue  to  err  or  that  two  wrongs  make  a  right. 
We  are  not  saying  that  the  Board  could  not  announce  a 
change  in  its  fitness  policy  if  it  made  proper  findings.  But 
for  seventeen  years,  violations  had  not  been  decisive  of 
the  fitness  question,  despite  that  there  have  been  serious 
violations.87  The  bald  decision  of  unfitness  here  without 


56  All  of  the  carriers  have  received  routes  and  extensions  with¬ 
out  any  discussion  of  the  fitness  problem.  Routes  were  awarded 
to  American,  United  and  Western  in  the  present  case.  In  recent 
actions,  the  Board  has  awarded  route  extensions  to  Eastern 
( Southwest-Northeast  Service  Case,  Order  No.  E-9758,  November 
24,  1955),  National  ( Additional  Service  to  Virginia,  Order  No. 
E-9013,  March  14,  1955),  and  Colonial  (AH  American  Certificate 
Case,  Order  No.  E-7294,  April  10,  1953). 

37  Petitioners  pointed  out  that  the  violations  of  the  other  cer¬ 
tificated  applicants  were  serious  violations  (Tr.  10691,  10910- 
10916).  All  those  violations  were  intentional.  None  were  com¬ 
mitted  under  a  claim  of  right.  In  case  of  American’s  violations 
and  those  of  the  Air  Freight  Carriers,  there  was  never  con- 
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explanation  or  justification  for  a  change  in  policy  is  arbi¬ 
trary  and  discriminatory.  It  is  particularly  so  because 
Petitioners  had  pointed  out  the  violations  of  other  applica¬ 
tions  and  had  urged  that  they  raised  far  more  serious  fit¬ 
ness  questions  (Tr.  10904-10916).  Yet  Petitioners’  conten¬ 
tions  were  not  even  discussed. 

The  wide  discretion  vested  in  the  Board  does  not  give 
the  right  to  exercise  this  discretion  in  an  arbitrary  man¬ 
ner.  “Discretionary  power  does  not  carry  with  it  the  right 

to  its  arbitrary  exercise.”  Schachtman  v.  Dulles, - App. 

D.C. - ■,  225  F.  2d  938,  June  23,  1955.  As  was  stated  in 

National  Labor  Relations  Board  v.  Mall  Tool  Co.,  119  F.  2d 
700,  at  p.  702 : 

“Consistency  in  administrative  rulings  is  essential, 
for  to  adopt  a  different  standard  for  similar  situations 
is  to  act  arbitrarily.  Under  such  circumstances  affirma¬ 
tive  orders  violate  administrative  discretion  and  be¬ 
come  punitive  rather  than  a  remedial  measure,  outside 
the  scope  of  the  Board’s  powers.” 


formity.  The  Board  changed  its  regulations.  All  these  violations 
indicated  a  greater  predisposition  towards  lawlessness  than  the 
allegations  made  against  Petitioners  as  far  as  violations  by  cer¬ 
tificate  carriers  were  concerned.  Conformity  with  the  Act  would 
not  have  put  these  carriers  out  of  business  but  merely  reduced 
their  profits.  On  the  other  hand,  if  Petitioners  had  accepted  the 
Board’s  interpretation  of  its  regulations,  it  would  have  been  put 
out  of  business.  Petitioners  are  not  urging  that  this  fact  justi¬ 
fies  violation  or  even  mitigates  the  penalty  in  a  compliance  case. 
They  are  stating  that  in  a  certificate  case,  violations  of  regula¬ 
tions  of  doubtful  validity,  which  occur  when  the  alternative  is 
business  suicide,  do  not  indicate  a  predisposition  to  violate  under 
less  drastic  circumstances. 
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vn 

THE  BOARD’S  DETERMINATION  THAT  PETITION¬ 
ERS  ARE  UNFIT  IS  NOT  BASED  ON  SUBSTAN¬ 
TIAL  EVIDENCE 

A.  The  Record  is  Uncontradicted  that  Petitioners 
Have  Conducted  a  Fully  Responsible  Operation. 

1.  Petitioners  have  adopted  the  highest  standards  of 

RESPONSIBILITY  TOWARDS  PASSENGERS. 

Petitioners  have  an  outstanding  record  of  passenger 
handling.  For  example,  it  is  their  policy,  when  they  over¬ 
sell,  to  make  arrangements  for  transportation  of  a  passen¬ 
ger  on  another  airline.  Even  in  case  of  a  mechanical  failure 
at  the  point  of  origin,  they  assume  a  responsibility  accepted 
by  no  other  airline.  They  pay  for  overnight  accommoda¬ 
tions  and  meals  for  out-of-town  passengers  (Tr.  3324, 
3952-3954). 

The  record  is  replete  with  evidence  of  their  high  stand¬ 
ards  of  responsibility  toward  passengers.  |Mx.  Coker,  Di¬ 
rector  of  Aviation  of  the  City  of  Dallas,  testified  that  while 
it  is  not  rare  for  Dallas  to  receive  passenger  complaints, 
his  office  “had  no  single  complaint”  from  Petitioners’ 
passengers  (Tr.  3294).  Mr.  Der  Yuen  of  the  Lockheed  Air 
Terminal  testified  that  he  knew  of  “no  instance”  of  passen¬ 
ger  complaints  (Tr.  3305).  Mr.  Cowden,  who  as  Manager 
of  the  Burbank  Chamber  of  Commerce,  handles  the  Better 
Business  Bureau  functions  and  has  received  a  “considera¬ 
ble  number  of  complaints”  regarding  other  carriers,  testi¬ 
fied  as  follows: 

“I  can  say  in  all  truthfulness  that  we  have  never  had 
a  complaint  regarding  the  North  American  Group.” 
(Tr.  3324). 

2.  Petitioners  have  conducted  their  operations  accord¬ 
ing  TO  THE  HIGHEST  STANDARDS  OF  BUSINESS  INTEGRITY. 
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The  responsible  manner  in  which  Petitioners  conducted 
their  business  relations  is  supported  by  the  testimony  of 
the  major  businesses  with  whom  they  have  dealings. 

a.  Mr.  M.  J.  Mezillier,  Assistant  Vice  President  of  the 
Bank  of  America,  testified  on  the  basis  of  seven  years  of 
business  dealings  that  the  business  reputation  of  the  mem¬ 
bers  of  the  North  American  group  was  “excellent.”  (Tr. 
3258). 

b.  Mr.  C.  M.  Rogers,  Division  Credit  Manager  of  the 
Shell  Oil  Company,  considered  Petitioners  “responsible” 
and  that  at  no  time  had  he  “ever  heard  of  any  unfavorable 
information  regarding  the  responsibility  of  North  Amer¬ 
ican  Airlines,  Inc.,  in  taking  care  of  its  obligations.” 
(Tr.  7411) 

c.  Mr.  George  P.  Coker,  Director  of  Aviation  for  the 
City  of  Dallas,  testified  that  the  relations  of  Petitioners 
with  the  Dallas  Airport  have  been  “very,  very  good.” 
Insofar  as  taking  care  of  their  indebtedness,  payment  of 
fees  and  rental  charges,  “their  record  has  been  excellent” 
(Tr.  3294)  and  that  they  have  “fully  complied  with  the 
airport  regulations.”  (Tr.  3295) 

d.  Col.  V.  A.  Carson  testified  from  his  experience  as 
Airport  Manager  of  La  Guardia  Airport  as  follows: 

“My  experience  has  been,  in  the  past  three  years, 
that  they  conduct  their  busines  on  a  good  basis,  they 
abide  and  adhere  to  our  rules  and  regulations,  and 
they  are  prompt  in  the  payment  of  their  bills.”  (Tr. 
3418) 

e.  Mr.  Frank  Der  Yuen,  Special  Consultant  of  the  Lock¬ 
heed  Air  Terminal  at  Burbank,  California,  stated  that 
Petitioners  “have  proven  to  be  good  tenants.”  He  further 
stated  that  they  had  a  good  reputation  in  the  business  for 
being  “people  of  integrity  and  people  who  pay  their  bills 
and  do  what  they  say  they  are  going  to  do.”  (Tr.  3303-3304) 


3.  Petitionees  have  conducted  their  operations  with 

THE  HIGHEST  REGARD  FOR  SAFETY  REGULATIONS. 

Petitioners  have  fully  complied  with  all  safety  regular 
tions  of  the  Board.  More  than  that,  they  have  aggressively 
adopted  such  advance  safety  measures  as  backward  seating 
and  dual  omni-range  equipment  (Tr.  3954-3955). 

B.  Respondent’s  Finding  that  Petitioners  are  Unfit  is 
Not  Supported  by  the  Record  as  a  Whole  and  is  Based 
Upon  the  Use  of  a  Different  Evidentiary  Standard  Than 
Applied  to  Other  Applicants. 

The  decision  of  the  Board  must  be  judged  solely  on  the 
grounds  invoked  by  the  agency  (Tr.  11247,  11389-11390). 
Securities  Exchange  Commission  v.  Chenery,  318  U.S.  80 
(1943)  In  this  frame  of  reference  the  essential  factual 
issue  is  as  follows : 

1.  The  Board  expressly  recognizes  that  “the  purpose  of 
the  fitness  provision  is  not  punitive.”  The  Board’s  only 
concern  is  with  the  “prospects  for  reliability  in  conforming 
to  the  Act”  33 

2.  The  Board  does  not  deny  the  “adherence  of  the  appli¬ 
cants  to  safety  requirements”  and  its  “business  reliability 
...  in  dealing  with  the  public  and  other  companies.” 

3.  The  sole  basis  for  denial  is  that  the  Petitioners  would 
not  “resist  unlawful  activities  which  are  profitable  to  them 
or  contrary  to  law.” 39 


38  The  Board  stated : 

“In  finding  the  North  American  applicants  not  ‘fit,  willing 
and  able’  we  do  so  not  because  of  any  punitive  objective,  for 
as  North  American  has  pointed  out,  that  is  not  the  purpose 
of  the  fitness  test  in  section  401.  We  are  merely  appraising 
the  fitness  of  the  applicants  in  terms  of  section  401  of  the  * 
Act  and  the  prospects  for  reliability  in  conforming  to  the 
Act  and  regulations.”  (Tr.  11389) 

39  The  Board  stated: 

“Counsel  for  North  American  stresses  the  adherence  of  the 
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The  Board  infers  that  Petitioners  are  unfit  from  one 
fact  alone — its  determination  that  Petitioners  have  over  a 
period  of  time  flown  more  frequently  than  permitted  by  its 
regulations.  That  is  the  only  question  raised  about  Peti¬ 
tioners’  fitness.  When  all  of  North  American’s  alleged 
violations  are  analyzed,  they  boil  down  to  one  thing  and 
one  thing  only,  the  frequency  regulations.  All  the  allega¬ 
tions  in  Twentieth  Century  Compliance  Case,  relating  to 
control  and  ticket  arrangements,  relate  to  this  one  factor 
of  frequency.  All  of  the  findings  of  the  Board  in  that  case 
and  in  this  case  relate  solely  to  frequency — nothing  else. 

Assuming  that  Petitioners  have  flown  too  frequently,  the 
issue  is  whether  this  alone  supports  a  finding  that  Peti¬ 
tioners  could  not  “resist  unlawful  activity  which  would  be 
profitable  to  them  but  contrary  to  law.”  In  determining 
whether  this  conclusion  is  supported  by  substantial  evi¬ 
dence,  the  whole  record  must  be  considered.  The  rule  was 
set  forth  in  Universal  Camera  Corp.  v.  National  Labor 
Relations  Board,  supra,  at  p.  4S8,  as  follows : 

“The  substantiality  of  evidence  must  take  into  ac¬ 
count  whatever  in  the  record  fairly  detracts  from  its 
weight.  This  is  clearly  the  significance  of  the  require¬ 
ment  in  both  statutes  that  courts  consider  the  whole 
record.  Committee  reports  and  the  adoption  in  the 
Administrative  Procedures  Act  of  the  minority  views 
of  the  Attorney  General’s  Committee  demonstrated 
that  to  enjoin  such  a  duty  on  the  reviewing  court  was 
one  of  the  important  purposes  of  the  movement  which 
eventuated  in  that  enactment.” 


applicants  to  safety  requirements  and  points  to  the  business 
reliability  of  these  carriers  in  dealing  with  the  public  and 
with  other  companies.  But  as  National  points  out,  these  items 
are  explained  by  the  fact  that  they  inure  to  the  economic 
benefit  of  the  North  American  group.  They  do  not  show  that 
under  certificated  operations  the  applicants  would  or  could 
resist  unlawful  activities  which  would  be  profitable  to  them, 
but  contrary  to  law.”  (Tr.  11390) 
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When  the  whole  record  is  examined  taking  “into  account 
what  detracts  from  its  weight,”  there  is  no  warrant  for  the 
inference  that  violations  of  frequency  restrictions  imply 
disregard  of  Board  regulations  if  a  certificate  is  awarded. 
The  record  is  uncontradicted  that  Petitioners  have  con¬ 
ducted  their  business  relations  in  conformity  with  the 
highest  standards  of  integrity.  In  serving  its  passengers, 
they  have  accepted  greater  responsibility  and  adopted 
higher  standards  of  service  than  have  the  certificated  car¬ 
riers.  They  have  fully  complied  with  all  safety  regulations 
of  the  Board.  More  than  that,  they  have  aggressively 
adopted  such  advance  safety  measures  as  backward  seating 
and  omni-range  equipment  (See  Part  VII- A,  supra). 

The  Board  ignores  this  evidence  of  reliability  because 
these  items  “inure  to  the  economic  benefit”  of  Petitioners 
(Tr.  11390).  Certainly  obedience  to  safety  regulations  and 
high  standards  of  passenger  service  and  business  reliability 
cannot  be  disregarded  merely  because  they  also  may  be 
good  business  practice.  There  have  been  many  irregular 
carriers  that  have  felt  it  more  profitable  to  cut  corners  on  i 
safety,  to  evade  their  creditors  and  to  minimize  their 
responsibility  to  passengers.  Petitioners  have  chosen  the 
responsible  and  not  the  irresponsible  road  to  business 
success.  This  fact  cannot  be  disregarded — whether  or  not 
it  was  induced  by  profit  motives. 

! 

If  the  whole  record  is  analyzed,  there  is  no  reasonable  ! 
prospect  that  Petitioners  would  engage  in  unlawful  activ¬ 
ities  if  certificated.  The  Board  opinion  is  silent  on  the 
kind  of  violations  it  anticipated.  The  possibility  of  any 
major  violation  is  clearly  negated  by  Petitioners’  record. 

i 

1.  It  couldn’t  be  a  violation  of  a  safety  regulation.  Peti-  j 
tioners’  record  belies  that  and  besides  the  theory  of  the 
opinion  is  that  safety  compliance  is  good  business. 

2.  It  wouldn’t  be  a  violation  of  its  responsibility  to 
passengers.  Petitioners  have  always  handled  passengers 
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well.  Under  the  theory  of  the  Board’s  opinion,  it  will  con¬ 
tinue  to  be  good  business  to  do  so. 

3.  It  wouldn’t  be  a  violation  of  regularity  provisions  if 
Petitioners  had  a  certificate  which  would  permit  regular 
operations. 

This  leaves  open  only  the  possibility  that  there  is  some 
minor  kind  of  unspecified  violations  which  Petitioners 
might  indulge  in  because  “it  is  profitable  to  them  though 
contrary  to  law.” 40  This  kind  of  violation  is  precluded  by 
one  simple  fact.  A  certificate  can  be  cancelled  for  inten¬ 
tional  violation  (49  U.S.C.  §  481(h)).  There  is  nothing  so 
profitable  as  to  warrant  risking  a  valuable  and  profitable 
certificate  right.  The  Board  has  concluded  that  Petitioners 
adherence  to  safety  standards  and  its  business  reliability 
is  explained  by  the  fact  that  these  items  inure  to  Peti¬ 
tioners  economic  benefit  It  cannot  ignore  the  fact  that 
compliance  with  the  full  requirements  of  a  certificated 
operation  would  also  inure  to  their  economic  benefit. 

The  Board  has  not  examined  the  whole  record.  It  has 
selected  portions  which  support  its  conclusion.  It  has 
ignored  the  hard  facts  of  safe  and  responsible  operation 
by  Petitioners  and  attempted  to  explain  them  away  by 
devious  and  illogical  rationalizations.  Petitioners  submit 
that  it  is  error  for  an  administrative  agency  “to  ignore  all 
the  evidence  given  by  one  side  in  a  controversy  and  with 
studied  design  give  credence  to  the  testimony  of  the  other 
side.”  National  Labor  Relations  Board  v.  A.  Sartorius  & 
Go.,  140  F.  2d  203  (2nd  Cir.  1944) ;  National  Labor  Rela¬ 
tions  Board  v.  Union  Pacific  Stages,  Inc.,  99  F.  2d  153,  177 
(9th  Cir.  1938) ;  National  Labor  Relations  Board  v.  Thomp¬ 
son  Products,  Inc.,  97  F.  2d  13,  15  (6th  Cir.  1938). 


40  If  this  had  been  the  real  basis  for  the  Board  decision,  it 
could  have  accepted  Petitioners'  suggestion  that  they  be  awarded 
a  temporary  certificate.  Then  if  Petitioners  could  not  resist  ‘‘un¬ 
lawful  activity  which  would  be  profitable  to  them  but  contrary  to 
law”  they  would  lose  their  certificate. 
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Moreover,  Petitioners  urge  that  the  Board  must  weigh 
the  evidence  in  the  same  frame  of  reference  that  it  viewed 
the  violations  of  other  carriers  in  other  cases.  As  Professor  \ 
Jaffe  has  pointed  out,  an  agency  should  not  “be  permitted 
to  protect  varying  and  inconsistent  policy  judgments  be¬ 
hind  the  specious  facade  of  fact  finding.  On  sufficient 
showing  an  agency  should  be  permitted  to  change  its  mind 
but  it  should  not  have  more  than  one  state  of  mind  at  the 
same  time.”41  The  narrow  factual  base  and  the  strained 
inferences  that  support  the  Board  conclusion  of  unfitness  i 
are  in  contrast  to  the  manner  in  which  it  treats  violations 
of  other  applicants.  These  carriers  are  absolved  by  the 
simple  device  of  ignoring  their  violations.  The  Board  must  j 
have  some  consistent  basis  for  judging  facts.  It  cannot 
strain  to  find  one  applicant  unfit  and  disregard  more  sen-  ! 
ous  violations  of  other  applicants. 

If  Petitioners’  application  is  examined  under  the  pro¬ 
visions  of  Section  401,  and  they  are  the  only  relevant  i 
provisions,  the  Board  could  only  conclude  that  Petitioners  ! 
are  fit.  Petitioners  have  been  responsible  on  safety,  in  ! 
passenger  handling,  in  their  business  relationships  gen¬ 
erally.  If  certificated,  they  would,  in  fact,  conduct  a  fully 
responsible  certificated  operation.  They  are  in  fact  and  j 
law.  fit  under  the  provisions  of  Section  401. 


\ 

i 


41  Jaffe,  Judicial  Review,  Substantial  Evidence  on  the  Whole 
Record,  64  Harvard  Law  Review  1233  (1951). 


i 
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CONCLUSION 


On  the  basis  of  the  foregoing  considerations,  the  order 
of  the  Civil  Aeronautics  Board  here  involved  should  be  set 
aside  and  the  application  of  Petitioners  should  be  reheard. 


Respectfully  submitted, 

/s/  Hardy  K.  Maclay 
Hardy  K.  Maclay 
1317  F  Street,  N.W. 
Washington,  D.  C. 

/s/  Williajvi  C.  Burt 
William  C.  Burt 
Koteen  &  Burt 
836  Wyatt  Building 
Washington,  D.  C. 

Attorneys  for  Petitioners 

March  30,  1956 


APPENDIX  A 


CIVIL  AERONAUTICS  ACT 
STATUTES  INVOLVED 

DECLARATION  OF  POLICY 

Sec.  2  [25  Stat.  980  49  U.S.C.  402]  In  the  exercise  and 
performance  of  its  powers  and  duties  under  this  Act,  the 
Authority  shall  consider  the  following,  among  other  things, 
as  being  in  the  public  interest,  and  in  accordance  with  the 
public  convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present  and 
future  needs  of  the  foreign  and  domestic  commerce  of  the 
United  States,  of  the  Postal  Service,  and  of  the  national 
defense ; 

(b)  The  regulation  of  air  transportation  in  such  manner 
as  to  recognize  and  preserve  the  inherent  advantages  of, 
assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  im¬ 
prove  the  relations  between,  and  coordinate  transportation 
by,  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  un¬ 
just  discriminations,  undue  preferences  or  advantages,  or 
unfair  or  destructive  competitive  practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  the  foreign  and  domestic  com¬ 
merce  of  the  United  States,  of  the  Postal  Service,  and  of 
the  national  defense ; 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aero¬ 
nautics. 
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CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 

NECESSITY 

Certificate  Required 

Sec.  401.  [52  Stat.  987,  as  amended  by  56  Stat.  265,  61 
Stat.  449,  49  UJS.C.  481 ]  (a)  No  air  carrier  shall  engage 
in  any  air  transportation  unless  there  is  in  force  a  cer¬ 
tificate  issued  by  the  Authority  [Board]  authorizing  such 
air  carrier  to  engage  in  such  transportation:  Provided, 
That  if  an  air  carrier  is  engaged  in  such  transportation 
on  the  date  of  the  enactment  of  this  Act,  such  air  carrier 
may  continue  so  to  engage  between  the  same  terminal  and 
intermediate  points  for  one  hundred  and  twenty  days  after 
said  date,  and  thereafter  until  such  time  as  the  Authority 
(Board)  shall  pass  upon  an  application  for  a  certificate  for 
such  transportation  if  within  said  one  hundred  and  twenty 
days  such  air  carrier  files  such  application  as  provided 
herein. 

•  *  •  • 

Issuance  of  Certificate 

(d)  (1)  The  Authority  (Board)  shall  issue  a  certificate 
authorizing  the  whole  or  any  part  of  the  transportation 
covered  by  the  application,  if  it  finds  that  the  applicant 
is  fit,  willing,  and  able  to  perform  such  transportation 
properly,  and  to  conform  to  the  provisions  of  this  Act  and 
the  rules,  regulations,  and  requirements  of  the  Authority 
(Board)  hereunder,  and  that  such  transportation  is  re¬ 
quired  by  the  public  convenience  and  necessity;  otherwise 
such  application  shall  be  denied. 

(2)  In  the  case  of  an  application  for  a  certificate  to 
engage  in  temporary  air  transportation,  the  Authority 
(Board)  may  issue  a  certificate  authorizing  the  whole  or 
any  part  thereof  for  such  limited  periods  as  may  be 
required  by  the  public  convenience  and  necessity,  if  it 
finds  that  the  applicant  is  fit,  willing,  and  able  properly 
to  perform  such  transportation  and  to  conform  to  the 


< 
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provisions  of  this  Act  and  the  rules,  regulations,  and  re¬ 
quirements  of  the  Authority  (Board)  hereunder. 

•  •  •  • 

(h)  The  Authority  (Board)  upon  petition  or  complaint 
or  upon  its  own  initiative,  after  notice  and  hearing,  may 
alter,  amend,  modify,  or  suspend  any  such  certificate,  in 
whole  or  in  part,  if  the  public  convenience  and  necessity 
so  require,  or  may  revoke  any  such  certificate,  in  whole 
or  in  part,  for  intentional  failure  to  comply  with  any  pro¬ 
vision  of  this  title  or  any  order,  rule,  or  regulation  issued 
hereunder  or  any  term,  condition,  or  limitation  of  such 
certificate:  ... 

•  •  •  * 

JUDICIAL  REVIEW  OF  AUTHORITY’S  ORDERS 
Orders  of  Authority  Subject  to  Review 

Sec.  1006.  [52  Stat.  1024 ,  as  amended  by  63  Stat.  107,  49 
UJ3.C.  646 ] 

(a)  Any  order,  affirmative  or  negative,  issued  by  the 
Authority  under  this  Act,  except  any  order  in  respect  of 
any  foreign  air  carrier  subject  to  the  approval  of  the 
President  as  provided  in  section  801  of  this  Act,  shall  be 
subject  to  review  by  the  courts  of  appeals  of  the  United 
States  or  the  United  States  Court  of  Appeals  for  the  Dis-. 
trict  of  Columbia  upon  petition,  filed  within  sixty  days 
after  the  entry  of  such  order,  by  any  person  disclosing  a 
substantial  interest  in  such  order.  After  the  expiration  of 
said  sixty  days  a  petition  may  be  filed  only  by  leave  of 
court  upon  a  showing  of  reasonable  grounds  for  failure 
to  file  the  petition  theretofore.  (Amended  May  24,  1949, 
63  Stat.  107). 

Venue 

(b)  A  petition  under  this  section  shall  be  filed  in  the 
court  for  the  circuit  wherein  the  petitioner  resides  or  has 
his  principal  place  of  business  or  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia. 
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ADMINISTRATIVE  PROCEDURE  ACT 

§  1009.  Judicial  review  of  agency  action 

Except  so  far  as  (1)  statutes  preclude  judicial  review 
or  (2)  agency  action  is  by  law  committed  to  agency  dis¬ 
cretion. 

Rights  of  review 

1  (a)  Any  person  suffering  legal  wrong  because  of  any 

agency  action,  or  adversely  affected  or  aggrieved  by  such 
action  within  the  meaning  of  any  relevant  statute,  shall 
be  entitled  to  judicial  review  thereof. 

•  •  »  • 

(e)  So  far  as  necessary  to  decision  and  where  pre¬ 
sented  the  reviewing  court  shall  decide  all  relevant  ques¬ 
tions  of  law,  interpret  constitutional  and  statutory  pro¬ 
visions,  and  determine  the  meaning  or  applicability  of 
the  terms  of  any  agency  action.  It  shall  (A)  compel 
agency  action  unlawfully  withheld  or  unreasonably  de¬ 
layed;  and  (B)  hold  unlawful  and  set  aside  agency  ac¬ 
tion,  findings,  and  conclusions  found  to  be  (1)  arbitrary, 
capricious,  an  abuse  of  discretion,  or  otherwise  not  in  ac¬ 
cordance  with  law;  (2)  contrary  to  constitutional  right, 
power,  privilege,  or  immunity;  (3)  in  excess  of  statutory 
jurisdiction,  authority,  or  limitations,  or  short  of  statu¬ 
tory  right;  (4)  without  observance  of  procedure  required 
by  law;  (5)  unsupported  by  substantial  evidence  in  any 
case  subject  to  the  requirements  of  sections  1006  and  1007 
of  this  title  or  otherwise  reviewed  on  the  record  of  an 
agency  hearing  provided  by  statute;  or  (6)  unwarranted 
by  the  facts  to  the  extent  that  the  facts  are  subject  to 
trial  de  novo  by  the  reviewing  court.  In  making  the 
foregoing  determinations  the  court  shall  review  the  whole 
record  or  such  portions  thereof  as  may  be  cited  by  any 
party,  and  due  account  shall  be  taken  of  the  rule  of  pre¬ 
judicial  error.  June  11,  1946,  c  324,  §  10,  60  Stat.  243. 
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REGULATIONS 

Civil  Aeronautics  Board — Rules  of  Practice 
Rule  12  (14  CFR  §  302.12) 

Section  302.12 — Consolidations,  (a)  The  Board,  upon 
its  own  initiation  or  upon  motion,  may  consolidate  for 
hearing  or  for  other  purposes  or  may  contemporaneously 
consider  two  or  more  proceedings  which  involve  substan¬ 
tially  the  same  parties,  or  issues  which  are  the  same  or 
closely  related,  if  it  finds  that  such  consolidation  or  con¬ 
temporaneous  hearing  will  be  conducive  to  the  proper  dis¬ 
patch  of  its  business  and  to  the  ends  of  justice  and  will 
not  unduly  delay  the  proceedings.  Although  the  Board 
may,  in  any  particular  case,  consolidate  or  contempora¬ 
neously  consider  two  or  more  proceedings  on  its  own  mo¬ 
tion,  the  burden  of  seeking  consolidation  or  contempora¬ 
neous  consideration  of  a  particular  application  shall  rest 
upon  the  applicant  and  the  Board  will  not  undertake  to 
search  its  docket  for  all  applications  which  might  be  con¬ 
solidated  or  contemporaneously  considered. 

'(b)  Time  for  Filing.  A  motion  to  consolidate  or  con¬ 
temporaneously  consider  an  application  with  any  other 
application  shall  be  filed  not  later  than  the  prehearing 
conference  in  the  proceeding  with  which  consolidation  or 
contemporaneous  consideration  is  requested,  and  shall  re¬ 
late  only  to  a  then  pending  application.  If  made  at  such 
conference  the  motion  may  be  oral.  All  motions  for  con¬ 
solidations  or  for  consideration  of  issues  which  enlarge, 
expand,  and  change  the  nature  of  a  proceeding  shall  be 
addressed  to  the  Board,  unless  made  orally  at  the  pre- 
hearing  conference,  in  which  event  the  presiding  Exam¬ 
iner  will  present  such  motion  to  the  Board  for  its  decision. 
A  motion  which  is  not  timely  filed  shall  be  dismissed  un¬ 
less  the  movant  shall  clearly  show  good  cause  for  his 
failure  to  file  such  motion  on  time.  A  motion  which  does 
not  relate  to  an  application  pending  at  the  time  of  or  be- 
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fore  the  prehearing  conference  in  the  proceeding  with 
which  consolidation  or  contemporaneous  consideration  is 
requested  shall  likewise  be  dismissed  unless  the  movant 
shall  clearly  show  good  cause  for  his  failure  to  file  the 
application  within  the  prescribed  period. 
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COUNTERSTATEMENT  OF  QUESTIONS  PRESENTED 

1.  (a)  Does  the  Board’s  conclusion  that  petitioners  are 
unfit  to  receive  certificate  authority  rest  on  adequate  find¬ 
ings  supported  by  substantial  evidence  ? 

(b)  if  so,  do  petitioners  have  standing  to  challenge 
the  certificate  awards  made  to  the  successful  applicants? 

2.  Did  the  Board  make  adequate  findings  to  support  its 
determinations  that  the  public  convenience  and  necessity 

(a)  require  that  the  certificate  awards  be  made  to 
the  successful  applicants  rather  than  to  petitioners? 

(b)  did  not  require  a  grant  of  certificate  authority  to 
petitioners  in  addition  to  the  certificate  authority  awarded 
in  the  Board  proceeding? 

3.  Did  the  Board  err  in  declining  to  also  hear  in  the 
Board  proceeding  petitioners’  proposals  for  new  operating 
authority  east  of  Chicago,  or  alternatively,  in  declining  to 
restrict  .the  issues  so  as  to  preclude  the  possibility  of  non¬ 
stop  services  to  points  east  of  Chicago? 
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IN  THE 


United  States  Court  of  Appeals 
For  the  District  of  Columbia  Circuit 


No.  13,053 


North  American  Airlines,  Inc.  ;  Trans  National  Airlines, 
Inc.  ;  Trans  American  Airways,  Inc.  ;  North  American 
Air  Coach  System,  Inc.  ;  Republic  Aircoach  System  ; 
Twentieth  Century  Aircraft  Company;  California 
Aircraft  Company,  Petitioners, 

v. 

Civil  Aeronautics  Board,  Respondent, 

American  Airlines,  Inc.;  Continental  Airlines,  Inc.; 
Trans  World  Airlines,  Inc.  ;  United  Air  Lines,  Inc.  ; 
City  of  Kansas  City,  Missouri,  Intervenors. 


On  Petition  for  Review  of  Orders  of  the 
Civil  Aeronautics  Board 


BRIEF  FOR  RESPONDENT 


COUNTERSTATEMENT  OF  THE  CASE 

Petitioners  are  three  Large  Irregular  Carriers,  a  ticket 
agency,  and  three  partnerships  owning  and  leasing  aircraft 
to  the  irregular  carriers  and  performing  various  account¬ 
ing  and  fiscal  services  for  .them.  Together  with  two  other 
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Large  Irregular  Carriers,  they  comprise  “North  American 
Airlines,”  or  the  “North  American  Group,”  “System,”  or 
“Combine,”  and  conduct  air  transportation  operations 
over  transcontinental  routes.1  The  petitioners  here  seek 
review  of  (1)  Board  Order  E-9735  (Tr.  11225), 2  denying 
their  joint  application  for  certificate  authority  to  conduct 
operations  between  Los  Angeles  or  San  Francisco,  on  the 
one  hand,  and  Chicago  on  the  other,  via  Denver  and  Kansas 
City,  and  (2)  of  Order  E-8412  (Tr.  578)  denying  their 
motion  to  expand  or  contract  the  scope  of  the  administrative 
proceeding  in  which  said  order  was  entered. 

The  Board’s  licensing  proceeding  here  involved  was  the 
Denver  Service  Case ,  C.A.B.  Docket  No.  1841  et  al.,  one  of 
the  major  area  proceedings  dealing  with  proposals  for  new 
or  improved  air  services.*  Generally  stated,  the  Denver 


i  “Large  Irregular  Carriers”  do  not  hold  certificates  of  public  convenience 
and  necessity  but  rather  are  authorized  by  exemption  to  conduct  only  infre¬ 
quent  and  irregular  services  between  the  same  points.  The  Board  has  here¬ 
tofore  found  that  the  partners  (Messrs.  Weiss,  Fischgrund,  Levin  and  Hart) 
acquired  control  of  the  carrier  components  of  the  North  American  group  with¬ 
out  Board  approval,  in  violation  of  the  Act.  It  further  found  that  the  various 
components  of  “North  American”  here  involved,  together  with  the  irregular 
carriers  Hemisphere  Air  Transport  and  Unit  Export  Company  which  make 
up  the  rest  of  the  combine,  have  unlawfully  pooled  their  properties  and  activi¬ 
ties  to  conduct  regular  operations  as  a  single  air  carrier.  The  Board  has 
heretofore  revoked  the  Letters  of  Registration  of  the  petitioning  Large  Irreg¬ 
ular  Carriers  for  knowing  and  willful  violations  of  the  certificate  and  control 
requirements  of  the  Act  and  various  Board  regulations,  and  has  ordered  the 
carriers  and  Messrs.  Weiss,  Fischgrund,  Lewin  and  Hart,  the  moving  figures 
in  all  of  these  enterprises,  to  cease  and  desist  from  engaging  in  air  transpor¬ 
tation.  This  order  is  under  review  in  North  American  Airlines  v.  Civil  Aero¬ 
nautics  Board,  C.AJD.C.,  Case  No.  12,858. 

2 The  reference  “Tr.”  is  to  the  certified  record  herein  the  first  part  of 
which,  pages  1  to  445,  incl.,  was  certified  to  the  Court  in  United  Air  Lines  v. 
C.AJS.,  No.  12,043,  and  the  remainder  of  which,  pp.  446  to  11,749,  inch,  was 
certified  in  this  case.  By  order  of  February  28,  1956,  the  Court  granted  the 
Board’s  motion  to  incorporate  the  first  part  of  the  record  by  reference. 

3  The  other  two  proceedings  are  the  New  Yorlc-Chicago  Service  Case,  CJLB. 
Docket  No.  986  et  aL  and  the  Additional  Southwest-Northeast  Service  Case, 
C-A.B.  Docket  No.  2355  et  aL  Proceedings  instituted  by  these  same  peti¬ 
tioners  to  review  Board  orders  entered  in  those  cases  denying  petitioners’  ap¬ 
plications  are  pending  before  the  Court  in  Case  Nos.  12,942  and  13,132, 
respectively. 
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Service  Case  was  concerned  with  determining  the  needs  of 
Denver,  Kansas  City,  Salt  Lake  City  and  Eeno  for  addi¬ 
tional  east-west  service  in  the  area  between  Chicago,  on 
the  one  hand,  and  San  Francisco  and  Los  Angeles,  on  the 
other.  Applications  heard  by  the  Board  included  those  filed 
by  five  carriers  already  serving  one  or  more  points  in  the 
area  (TWA,  American,  Continental,  United  and  Western) 
and  the  application  of  petitioners  seeking  certification  for 
the  first  time  within  the  area. 

The  proceeding  originated  with  an  application  of  TWA, 
filed  in  1945,  to  add  Denver  to  its  transcontinental  routes, 
upon  which  prehearing  conference  was  held  on  February 
24, 1953.  On  or  before  the  date  of  this  conference,  in  which 
petitioners  did  not  participate,  numerous  requests  for 
consolidation  were  presented  in  accordance  with  the 
Board’s  Buies  of  Practice.4  However,  on  April  3,  1953, 
petitioners  filed  an  application  for  a  new  route  from  San 
Francisco  via  Los  Angeles,  Denver,  Chicago  and  other 
points  to  New  York  (Docket  No.  6063,  Tr.  138).  Con¬ 
currently  therewith,  they  filed  motions  to  consolidate  said 
application  “  •  •  •  or  such  parts  thereof  as  the  Board  may 
deem  proper”  in  the  Denver  Service  Case  (Tr.  239,  242), 
as  well  as  in  the  other  two  mentioned  route  proceedings, 
on  the  ground  that  consolidation  was  required  under  the 
Ashb acker  doctrine.5  The  Board,  upon  finding  good  cause 
for  petitioners’  late  filing,  consolidated  .that  portion  of  the 
application  seeking  authority  east  of  Chicago  with  the 
New  York-Chicago  Service  Case  (Order  E-7559,  Tr.  418, 
Case  No.  12,942),  another  portion  with  the  Additional 
Southwest-Northeast  Service  Case,  and  that  portion  re- 


*  Buie  12  (14  CFR  302.12)  as  amended  provides  that  motions  to  consolidate 
must  be  filed  not  later  than  the  prehearing  conference  and  shall  relate  to 
applications  then  pending  before  the  Board.  Deviations  from  the  rule  are 
permitted  only  upon  "good  cause”  shown.  Buie  12  is  set  forth  in  full  in 
the  Appendix  hereto,  infra,  p.  54. 

8  Ashb  acker  Radio  Corp.  ▼.  Federal  Communications  Commission,  328  UJB. 
327  (1945). 
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questing  authority  west  of  Chicago  with  the  Denver  Service 
Case  (Order  E-7615,  August  6,  1953,  Tr.  287,  433). 6 

The  Board’s  initial  consolidation  order  herein  (Order 
E-7615,  supra)1  pointed  out  that  the  primary  purpose  of 
the  proceeding  was  to  determine  the  needs  of  Denver  for 
additional  east-west  service  and  directed  the  consolidation 
of  applications  accordingly.  Consolidation  of  petitioners’ 
application  was  ordered  to  the  extent  that  new  route  au¬ 
thority  was  sought  “between  Los  Angeles  and  Chicago  via 
Denver  and  Kansas  City”  (Tr.  291),  and  subsequently,  upon 
petitioners’  request,  the  order  was  amended  to  make  clear 
that  service  by  petitioners  from  San  Francisco,  as  well 
as  Los  Angeles,  to  Chicago  was  in  issue  (Order  E-7880, 
Tr.  433,  434).  Petitioners,  unlike  other  applicants,  did 
not  then  seek  reconsideration  of  Order  E-7615  nor  otherwise 
express  disagreement  with  the  nature  or  extent  of  the 
consolidation  ordered. 

Thereafter  issues  of  service  to  and  from  Kansas  City, 
Salt  Lake  City  and  Reno,  in  addition  to  Denver,  were  in¬ 
cluded  in  the  proceeding  (Order  E-7879,  Tr.  415;  Order  E- 
7987,  Tr.  439;  E-8045,  Tr.  486;  and  E-8150,  Tr.  525).  On 
April  29, 1954,  some  eight  months  after  the  initial  consolida¬ 
tion  order,  and  at  a  time  when  a  further  prehearing  con¬ 
ference  had  been  held,  exhibits  had  been  exchanged  and  the 
proceeding  noticed  for  hearing,  petitioners  by  motion  sought 
either  (1)  inclusion  in  the  proceeding  of  the  part  of  their 


c  Petitioners  made  it  clear  that  they  were  not  claiming  any  right  to  a  hear¬ 
ing  on  their  application  in  its  entirety  in  any  one  proceeding.  Thus,  in  reply 
to  TWA’s  opposition  to  consolidation  of  their  application  herein,  petitioners 
asserted  that  their  request  would  “in  no  way  broaden  the  issues  in  the  Denver 
Service  Case  in  view  of  the  fact  that  its  [petitioners’]  request  for  consolida¬ 
tion  specifically  provided  that  its  application  ‘or  such  parts  thereof  as  the 
Board  may  deem  proper’  be  consolidated  into  this  proceeding’’  (Tr.  255, 
257).  Similarly,  the  consolidation  ordered  in  the  New  Yorle  Chicago  Case 
was  granted  upon  representations  by  petitioners  that  it  [they]  “has  stated 
not  once,  but  twice,  it  only  wishes  such  parts  of  its  application  consolidated 
as  ‘the  Board  may  deem  proper.’  ”  (Tr.  321,  record  Case  No.  12,942). 

7  This  and  E-7879  were  the  consolidation  orders  before  the  Court  in  United 

Airlines  v.  Civil  Aeronautics  Board, -  U.S.  App.  D.C.  - ,  228  F.  2d  13 

(1955).  The  petition  for  review  was  dismissed  on  the  ground  that  the  order 
was  interlocutory  and  not  then  reviewable. 
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original  application  seeking  new  authority  east  of  Chicago, 
or  (2)  the  elimination  from  the  case  of  “.the  issue  of  nonstop 
service  from  points  east  of  the  gateways”  (Tr.  554-555). 
Petitioners  asserted  that  awards  to  other  applicants, 
coupled  with  the  latters’  existing  route  structures,  would 
make  possible  nonstop  service  from  points  within  the  area 
being  considered  to  points  east  of  Chicago,  and  that  peti¬ 
tioners  had  a  right  under  the  Ashbacker  doctrine  to  hearing 
on  these  issues.  The  Board  denied  the  motion  both  as 
untimely  and  as  contrary  .to  the  public  interest  (Order  E- 
8412,  Tr.  578).  As  to  the  first  alternative,  the  Board  found 
that  the  injection  of  new  service  issues  east  of  Chicago 
would  substantially  broaden  the  proceeding,  that  other 
carriers  would  have  to  be  afforded  the  opportunity  to  file 
additional  or  amended  exhibits  and  to  request  consolidation 
of  similar  proposals,  and  that  disposition  of  the  proceeding 
would  thereby  be  delayed.8  Similarly,  the  Board  found  that 
contracting  the  issues  “to  protect  North  American  against 
possible  consequences  of  its  own  delay”  might  unduly 
restrict  the  scope  of  the  awards  contrary  to  the  public 
interest,  as  well  as  delay  the  proceeding.  Further,  peti¬ 
tioners’  delay  in  requesting  such  relief  was  found  to  be 
both  unexplained  and  unwarranted.  Petitioners  did  not 
seek  reconsideration  of  this  order  or  otherwise  reassert 
error  in  this  respect  during  the  course  of  .the  further 
proceedings  before  the  Board.® 


»As  the  Board  pointed  out  (Tr.  579),  it  had,  earlier  in  this  proceeding, 
denied  a  similar  (but  timely  filed)  request  by  United  for  a  similar  expansion 
of  the  issues.  United  had  contended  in  effect  that  the  Board  was  obligated 
to  consider  in  this  case  not  only  the  applications  falling  within  the  area  under 
consideration  but  also  its  application  for  new  authority  at  cities  east  of 
Chicago  served  by  its  transcontinental  competitors.  See  United  Air  Lines  v. 
Civil  Aeronautics  Board - - U.S.  App.  D.C . ,  228  F.  2d  13  (1955). 

9  Thus  petitioners  have  never  informed  the  Board  concerning  which,  if  any, 
of  the  awards  made  contravene  their  views  of  Ashbaclcer  requirements.  Their 
failure  to  do  so  is  in  sharp  contrast  to  the  course  of  action  followed  by  United, 
which  excepted  to  the  Initial  Decision  on  this  ground  and  briefed  the  point 
to  the  Board,  thereby  affording  the  Board  the  opportunity  to  consider  its  con¬ 
tentions  further  and  to  answer  them.  (Order  E-9759,  Tr.  11394).  United 
sought  reconsideration  of  the  Board’s  disposition  of  the  matter  (Tr.  11438, 
11480)  but  did  not  thereafter  seek  judicial  review. 
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After  full  proceedings  otherwise  unchallenged  as  to  regu¬ 
larity,  an  initial  decision  was  issued  by  the  Board’s  exam¬ 
iner  (Tr.  9828),  followed  by  the  Board’s  decision  (E-9735, 
Tr.  11225)  to  which  are  appended  those  portions  of  the 
Initial  Decision  which  it  adopted  (Tr.  11281,  11279). 10 
Petitioners’  application  was  denied  on  two  independent 
grounds:  (1)  unfitness  to  receive  operating  authority  be¬ 
cause  of  untrustworthiness  as  shown  by  numerous  violations 
of  law  by  Messrs.  Weiss,  Fischgrund,  Lewin  and  Hart,  and 
the  petitioning  irregular  carrier  components  of  .the  North 
American  Combine,  and  (2)  on  its  merits,  apart  from  the 
question  of  fitness,  because  the  public  convenience  and 
necessity  needs  found  to  exist  could  better  be  met  through 
amendment  of  certificates  of  other  carriers.  The  violations 
of  law  found  by  the  Board  (Tr.  11247,  11386)  are  herein¬ 
after  described  in  the  text  of  this  brief.  The  other  bases  of 
the  Board’s  action  are  described  below. 

After  evaluation  of  traffic  data  and  existing  services  (Tr. 
11281-7,  11335-11356)  and  an  analysis  of  the  applications 
(Tr.  11287-11334)  the  Examiner  and  subsequently  the 
Board  concluded  that  although  existing  carriers  were  ade¬ 
quately  fulfilling  their  obligation  to  render  service,  there 
were  additional  service  needs  to  be  met,  for  which  the 
authorization  of  new  and  competitive  service  was  in  the 
public  interest  (Tr.  11344,  11356,  11231).11  The  Board 
also  found  to  be  in  the  public  interest  the  stimulation  of 
additional  low  fare  air  transportation  (Tr.  11234)  and  the 

10  Also  pertinent  are  the  Board's  supplemental  order  and  opinion  (E-9759, 
Tr.  11394)  and  its  orders  disposing  of  petitions  for  reconsideration  (Order 
E-9887,  Tr.  11684;  Order  E-9975,  Tr.  11749). 

11  After  assessing  the  service  needs  involved,  the  Board  concluded,  inter 
alia,  that  needs  existed  for  (1)  regional  service  to  and  from  all  points  within 
the  area  involved  (Tr.  11361,  11364-8,  11232,  11236,  11247-9) ;  (2)  competi¬ 
tive  trunkline  service  to  points  east  of  Chicago  from  Denver  (Tr.  11233-4) 
and  Kansas  City  (Tr.  11236-7) ;  (3)  from  Kansas  City,  competitive  single 
plane  service  to  the  Bay  Area  (San  Francisco/Oakland ) ,  and  new  single  plane 
service  to  the  Pacific  Northwest  (Tr.  11236-7) ;  (4)  additional  nonstop  service 
between  Chicago  and  the  Bay  Area  and  through  service  to  eastern  points 
such  as  Detroit  (Tr.  11372,  11239-11241) ;  and  (5)  improved  nonstop  service 
from  Kansas  City  to  eastern  points  such  as  Detroit,  Cleveland,  Washington 
and  New  York  (Tr.  11237). 
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strengthening  of  regional  carriers  (Tr.  11362-11364, 11366- 
7,  11235,  11236-7,  11240).  Further,  the  Board  concluded 
•that  all  of  these  objectives  and  service  needs  could  best  be 
met  through  making  awards  to  two  regional  carriers  already 
certificated  for  operations  within  the  area  for  the  (purposes 
of  regional  service,  and  to  three  carriers  with  existing 
route  systems  in  the  east  in  order  to  supply  needed  long- 
haul  service  (Tr.  11248-9). 

The  routes  awarded  and  the  Board’s  reasons  therefor 
are  as  follows: 

1.  Western’s  Route  35  (from  Minneapolis-St.  Paul  to 
Rapid  City,  and  beyond  to  Salt  Lake  City  and  to  Denver) 
was  extended  from  Denver  .to  San  Francisco  via  Salt  Lake 
City,  and  Reno  (Tr.  11248,  11697). 

This  award  was  designed  to  strengthen  Western  while,  at 
the  same  time,  providing  the  public  with  more  needed  one- 
carrier  service  than  would  be  made  possible  by  an  award 
to  any  other  carrier.  The  Denver-San  Francisco  operation 
was  found  especially  suitable  for  operation  by  a  regional 
carrier,  and  one  which  could  be  operated  by  Western  with¬ 
out  significant  diversion  from  other  operators.  Further, 
since  Western  served  all  points  covered  by  the  award  except 
Reno,  the  award  permitted  desirable  route  integration  and 
a  probable  reduction  of  operating  costs  (Tr.  11232, 11346-7, 
11364-7). 

2.  American’s  Routes  7  and  25  (from  Boston  and  New 
York  via  upper  New  York  State  cities  and  Detroit  to 
Chicago,  and  from  New  York  City  via  Philadelphia,  Wash¬ 
ington,  Cincinnati  and  Indianapolis  to  Chicago)  were  ex¬ 
tended  beyond  Chicago  to  San  Francisco  and  Oakland 
(Tr.  11239-11242,  11248). 

This  award  was  made  to  fulfill  the  need  for  a  third  non¬ 
stop  operation  between  the  Bay  Area  and  Chicago,  to  pro¬ 
vide  needed  competition  in  the  Detroit-San  Fransciso  mar¬ 
ket,  and  generally  to  assure  additional  one-stop  service  to 
points  east  of  Chicago  on  American’s  system  (Tr.  11239- 
11241). 
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3.  Continental’s  Route  29  (a  circular  regional  route  con¬ 
necting  Denver  with  Santa  Fe,  El  Paso,  Wichita  Falls, 

Tulsa,  Kansas  City,  and  other  points)  was  extended  from 
Denver  to  Kansas  City  and  Chicago,  and  from  Denver  to 
Los  Angeles  (Tr.  11367-11368,  11371,  11248). 

Continental,  a  subsidized  trunkline  operator,  was  granted 
this  route  to  strengthen  it,  to  accomplish  desirable  reduc¬ 
tions  in  its  dependence  on  mail  pay  subsidy,  and  because  the 
Board  found  that,  as  a  regional  carrier,  operating  within 
the  area,  it  would  concentrate  on  correcting  local  service 
deficiencies  (Tr.  11367-68;  11246). 

4.  TWA’s  Route  2  (from  Atlantic  seaboard  cities  be¬ 
tween  Boston  and  Washington  via,  among  other  points, 
Pittsburgh,  Chicago,  Cincinnati,  St.  Louis,  Kansas  City, 

Santa  Fe,  Las  Vegas,  and  Los  Angeles,  to  San  Francisco) 
was  amended  by  adding  Denver  as  an  intermediate  point 
between  Kansas  City  and  Los  Angeles  (Tr.  11249). 

TWA  was  awarded  Denver,  subject  to  long-haul  restric¬ 
tion,  in  order  to  provide  needed  competitive  single-plane, 
single-carrier  service  to  points  east  of  Chicago  on  its  system 
and  because  TWA,  as  a  vigorous  coach  operator,  would 
best  stimulate  the  development  of  the  coach  potential  (Tr. 
11233-34). 

5.  United’s  Route  No.  1  (from  Atlantic  seaboard  points 
between  Boston  and  Washington  via,  among  other  points, 
Cleveland,  Detroit,  Toledo,  Milwaukee,  Chicago,  Des 
Moines,  to  Denver;  and  beyond  Denver  (1)  to  the  north¬ 
west,  including  Spokane,  Seattle  and  Portland,  and  (2)  to 
California  points  such  as  San  Diego,  Los  Angeles  and  San 
Francisco)  was  amended  by  adding  Kansas  City  as  an  in¬ 
termediate  point  between  Omaha  and  Des  Moines  (Tr. 

11249,  11697). 

This  award  was  made,  subject  to  long-haul  restriction, 
to  provide  a  needed  second  transcontinental  trunkline  serv¬ 
ice  for  Kansas  City.  Particular  areas  of  need  were  (1)  i 

competitive  single-plane  service  to  the  Bay  Area;  (2)  im¬ 
proved  nonstop  service  to  points  east  of  Chicago  on 
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United’s  sytem  and  (3)  the  first  single-plane  service  from 
Kansas  City  to  the  northwest  (Tr.  11236-8). 

In  the  Board’s  view,  the  advantages  to  the  public  from 
such  awards  outweighed  any  benefits  which  might  Tesult 
from  awarding  routes  to  petitioners  (Tr.  11244-7).  The 
Board  noted  that  petitioners  could  not  meet  long-haul  serv¬ 
ice  requirements  of  Denver  or  Kansas  City  because  they 
possess  no  existing  routes  east  of  Chicago.  The  needs 
encompassed  in  the  awards  to  Continental  and  Western 
were  found  to  require  fulfillment  by  regional  carriers 
rooted  in  the  area,  whereas  the  Board  concluded  that  peti¬ 
tioners  would  concentrate  only  on  the  long-haul  needs  from 
Chicago  to  the  west  coast.  Continental’s  proposal  was 
found  superior  to  petitioners’  both  from  the  standpoint 
of  equipment  and  schedules,  and  further,  a  grant  of  author¬ 
ity  to  petitioners  would  cause  destructive  diversion  from 
Continental,  a  subsidized  carrier,  of  up  to  $1,130,000  an¬ 
nually.  The  Board  noted  that  petitioners  did  not  propose 
service  to  Reno  and  Salt  Lake  City,  service  found  needed 
and  encompassed  in  Western’s  request,  and  that  Western’s 
prior  participation  in  the  San  Francisco  and  Denver  market 
would  enable  it  to  provide  more  effective  competition  with 
United.  As  far  as  the  Chicago-West  Coast  service  is 
concerned,  the  Board  found  no  need  for  additional  Chicago- 
Los  Angeles  nonstop  service.  American  was  preferred 
for  Chicago-Bay  Area  nonstop  authority  because,  unlike 
petitioners,  it  could  provide  improved  through  service  to 
points  east  of  Chicago.  Petitioners’  claims  of  preference 
predicated  on  the  lower  fare  level  they  proposed  and  the 
asserted  desirability  of  entry  into  the  area  by  a  new  oper¬ 
ator  were  considered  and  rejected  (Tr.  11285-86). 

STATUTES  INVOLVED 

The  principal  provisions  of  the  Civil  Aeronautics  Act  and 
Board’s  regulations  here  involved  are  set  forth  in  the  Ap¬ 
pendix  to  this  Brief,  infra,  pp.  52-54.  Other  pertinent 
statutory  provisions  are  cited  or  quoted  in  the  text  of 
this  brief. 
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SUMMARY  OF  ARGUMENT 

I 

The  Board’s  conclusion  that  petitioners  are  unfit  to 
receive  certificate  authority  rests  on  adequate  findings 
amply  supported  by  the  evidence-  This  conclusion  was 
based  in  the  first  instance  upon  unreliability  demonstrated 
by  the  long  history  of  association  of  the  partners  in  the 
North  American  group,  Messrs.  Weiss,  Fischgrund,  Lewin 
and  Hart,  with  flagrant  violations  of  the  Civil  Aeronautics 
Act  and  the  Board’s  regulations  thereunder,  which  alone 
serve  as  a  sufficient  basis  for  petitioners’  disqualification. 
Further,  the  Board  Telied  upon  the  unlawful  conduct  evi¬ 
denced  by  subsequently  found  violations  of  both  the  part¬ 
ners  and  the  individual  petitioning  carriers  (such  as  ex¬ 
cessive  operations,  unlawful  control  relationships,  and 
evasion  of  reporting  requirements)  irrespective  of  the 
legality  of  petitioners’  combined  operations  or  the  validity 
of  the  Board’s  regulations,  the  latter  matters  being  the 
ones  primarily  at  issue  in  Case  No.  12,858.  The  unlawful 
conduct  disclosed  by  such  deliberate  violations,  which  have 
been  characterized  by  deception,  fully  justified  denial  of 
the  application.  Federal  Communications  Commission  v. 
WOKO ,  329  TJ.S.  223  (1946).  And  since  the  operations 
found  unlawful  are  precisely  the  ones  for  which  certificate 
authority  is  required  and  sought,  this  fact  alone  would 
support  denial  of  petitioners’  application.  ABC  Freight 
Forwarding  Co.  v.  United  Stales ,  125  F.  Supp.  926 
(S.D.N.Y.,  1954),  aff’d  per  curiam  348  XJ.S.  967  (1955). 

In  reaching  its  conclusion  that  petitioners  are  unfit,  the 
Board  weighed  and  rejected  all  matters  uTged  as  offsetting 
petitioners’  unlawful  conduct.  Even  were  it  to  be  assumed 
that  the  Board  dealt  more  severely  with  .these  petitioners 
than  with  other  lesser  violators  in  past  certificate  proceed¬ 
ings,  no  legal  error  results.  Federal  Commumcalions  Com¬ 
mission  v.  WOKO,  supra. 

Being  unfit  to  receive  certificate  authority,  petitioners 
are  in  no  position  to  complain  as  to  any  alleged  lack  of 
qualification  on  the  part  of  carriers  to  whom  awards  were 
made.  Nor  are  petitioners  entitled  to  comparative  con- 


sideration,  either  on  the  question  of  their  relative  fitness 
vis  a  vis  the  .successful  applicants  or  on  the  merits  of  their 
application.  Simmons  v.  Federal  Communications  Com¬ 
mission,  79  U.S.  App.  D.C.  264,  145  F.  2d  578  (1944) ; 
Continental  Southern  Bus  Lines  v.  Civil  Aeronautics  Board , 
90  U.S.  App.  D.C.  352,  197  F.  2d  397  (1952),  cert.  den.  344 
U.S.  831  (1952).  The  requirements  imposed  by  this  Court 
for  comparative  consideration  apply  only  where  the  appli¬ 
cants  being  considered  are  otherwise  qualified  to  receive 
awards,  and  petitioners’  unfitness  bars  any  claim  of  error 
on  this  ground.  Once  disqualified,  petitioners’  position 
with  respect  to  other  aspects  of  the  Board’s  decision  is 
no  different  from  that  of  members  of  the  general  public 
who,  although  interested,  lack  standing  to  challenge  the 
Board’s  action  because  they  have  been  deprived  of  no 
legally  protected  right. 

n 

The  merits  of  petitioners’  proposal,  like  those  of  all  other 
applicants  in  the  proceeding,  were  considered  in  the  broader 
framework  of  the  Board’s  paramount  concern  for  the 
development  of  a  sound  air  transportation  system.  Many 
of  the  service  needs  found  to  exist  were  for  improved  serv¬ 
ices  to  or  from  points  beyond  the  immediate  Chicago-West 
Coast  area  under  consideration  or  for  only  limited  par¬ 
ticipation  in  the  area  traffic,  both  of  which  objectives  were 
necessarily  dependent  upon  awards  ,to  existing  carriers  with 
existing  route  structures  for  their  accomplishment.  Inso¬ 
far  as  the  regional  service  needs  were  concerned,  the  Board 
found  they  could  best  be  fulfilled  by  regional  carriers  al¬ 
ready  operating  in  the  area  who  would  concentrate  on 
correcting  local  service  deficiencies.  Further,  in  addition 
to  providing  more  competition  and  stimulating  further 
coach  development,  grants  to  existing  operators  afforded 
the  opportunity  for  the  Board  to  strengthen  existing  car¬ 
riers  that  were  weak,  and,  in  the  case  of  Continental,  a 
subsidized  trunkline  carrier,  to  materially  reduce  its  de¬ 
pendence  upon  mail  pay  subsidy  support.  In  contrast, 
petitioners,  who  seek  entirely  new  certificate  authority. 
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offered  only  more  competition  and  the  prospects  of  more 
coach  development,  which  the  Board  found  could  be  pro¬ 
vided  to  the  extent  required  by  the  successful  applicants. 
In  the  light  of  such  findings,  there  can  be  no  doubt  that 
the  Board  set  forth  a  clear  and  rational  basis  for  its  deci¬ 
sion  to  certificate  only  existing  operators  and  adequately 
explained  why  the  awards  made  better  satisfied  the  public 
interest. 

Petitioners’  application  was  afforded  adequate  compara¬ 
tive  treatment.  The  grounds  of  superiority  asserted,  prin¬ 
cipally  new  carrier  competition  and  coach  development, 
were  considered  and  found  not  to  themselves  justify  cer¬ 
tification.  Further,  the  Board’s  findings  show  that  the 
Board  considered  this  factor  to  be  outweighed  by  the  other 
benefits  that  would  accrue  from  certification  of  existing 
operators.  Petitioners  were  comparatively  considered 
with  reference  to  each  award  made.  Generally  stated, 
American,  TWA  and  United  were  preferred  for  the  long- 
haul  service  awarded  them  because  of  petitioners’  inability, 
stemming  from  their  lack  of  existing  route  authority  east 
of  Chicago,  to  fulfill  those  needs.  Continental  and  Western 
were  preferred  over  petitioners  because  the  needs  encom¬ 
passed  by  their  awards  were  regional  needs  which  they 
were  qualified  to  meet  (whereas  the  Board  found  petitioners 
would  concentrate  only  upon  serving  the  more  lucrative 
high  density  segments  in  the  area),  and  because  both 
carriers  were  in  need  of  strengthening.  The  Board  found 
that  a  grant  to  petitioners  would  cause  serious  diversion 
from  Continental,  while  the  award  made  to  that  carrier 
would  lessen  its  dependence  upon  subsidy.  In  the  context 
of  public  utility  regulation,  where  extensive  judgment  and 
policy  determinations  must  be  made  not  only  in  selection 
but  in  ascertaining  the  predominant  needs  of  the  national 
air  transportation  system,  no  greater  specificity  .than  that 
here  employed  by  the  Board  is  required. 

The  Board  clearly  expressed  its  reasons  why  petitioners 
could  not  be  certificated  in  addition  to  the  successful  appli¬ 
cants.  The  Board  specifically  found  that  there  was  no 
need  for  authorizations,  in  addition  to  those  made,  over 
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all  the  principal  rontes  here  involved,  and  the  factnal  basis 
for  those  findings  is  unchallenged-  Farther,  the  Board 
found  it  necessary  in  the  public  interest  to  restrict  many 
of  the  awards  made  so  as  to  minimize  the  adverse  impact 
on  existing  operators,  and  that  impact  would  be  increased 
substantially  if  petitioners  had  also  been  certificated.  To 
the  extent  that  petitioners  rely  on  their  own  traffic  forecast 
in  support  of  their  contention,  the  Board  found  that  even 
if  it  were  ascertainable,  it  would  not  alone  justify  peti¬ 
tioners7  certification. 


m 

% 

Rule  12  of  the  Board’s  Rules  of  Practice,  requiring  the 
filing  of  requests  for  consolidation  at  or  before  the  pre- 
hearing  conference  on  an  application  to  be  heard  unless 
“good  cause’7  is  shown  for  a  late  filing,  is  a  valid  procedural 
regulation,  which  the  Board  had  ample  authority  to  adopt. 
The  rule  is  necessary  to  assure  orderly  administration  of 
the  Board’s  business  and  the  expeditious  determination  of 
the  public  interest,  and  it  is  reasonable  in  its  operation. 
Further,  it  is  well  settled  that  rights  to  hearing  may  be  lost 
or  waived  by  failure  to  make  a  timely  request  therefor  in 
accordance  with  such  rules. 

Petitioners’  motion  for  consolidation  in  this  proceeding 
of  parts  of  their  application  previously  consolidated  in  the 
New  Y ork-Chicago  Service  Case  was  properly  denied  on 
the  ground  that  it  was  untimely  under  Rule  12,  and  further, 
because  it  would  unduly  expand  the  issues  and  delay  deci¬ 
sion  therein.  By  initially  moving  for  consolidation  into 
this  and  similar  area  proceedings  then  pending  of  such 
parts  of  their  comprehensive  route  application  “as  the 
Board  may  deem  proper,”  they  elected  to  accept  participa¬ 
tion  on  this  basis  rather  than  to  await  hearing  on  the  appli¬ 
cation  in  its  entirety,  and  the  Board  and  all  parties  acted 
in  reliance  upon  these  representations.  Petitioners  are  in 
no  position  to  complain  of  the  Board’s  refusal  to  entertain 
their  belated  change  of  position,  which  came  at  a  time 
when  the  extent  of  petitioners’  participation  had  been  fixed 
for  months,  exhibits  exchanged,  and  hearings  were  immi- 
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nent,  and  where  no  explanation  was  made  for  the  delay. 

A  grant  of  petitioners’  motion  inevitably  would  have 
broadened  the  proceeding  and  delayed  decision,  as  the 
Board  found.  Other  parties,  as  well  as  other  applicants, 
would  have  had  to  be  accorded  the  opportunity  to  seek 
consolidation  of  additional  applications  in  accordance  with 
the  Board’s  rules,  since  by  consolidation  .the  proceeding 
would  have  been  transformed  into  one  concerned  with  new 
transcontinental  routes,  which  would  include  many  matters 
not  theretofore  in  issue. 

Nor  are  such  results  required  under  any  interpretation 
of  Aslibacker  Radio  Corp.  v.  Federal  Communications  Com¬ 
mission,  326  U.S.  327  (1945).  Ashbacker  has  never  been 
interpreted,  as  petitioners  would  have  it,  to  mean  that 
whenever  an  existing  carrier  seeks  to  add  a  new  point  to 
its  system,  the  Board  must  contemporaneously  hear  and 
comparatively  consider  all  those  who  seek  to  duplicate 
services  from  .that  point  to  any  and  all  others  on  the  car¬ 
rier’s  existing  route  system.  The  extreme  extension  of 
the  doctrine  for  which  petitioners’  contend  could  result 
in  the  Board’s  losing  control  over  the  nature  and  scope  of 
its  own  proceedings  contrary  to  the  public  interest.  To 
the  extent  that  petitioners  were  disadvantaged  from  par¬ 
ticipating  as  competing  applicants  with  existing  carriers, 
their  disadvantage  is  an  inescapable  one  which  stems  from 
their  being  newcomers,  not  from  any  error  on  the  Board’s 
part. 


ARGUMENT 

INTRODUCTION 

The  Board  denied  petitioners’  application  (1)  because  of 
their  unfitness  to  receive  certificate  authority,  and  (2)  on 
its  merits  apart  from  the  question  of  fitness.  Either  ground 
constitutes  an  independent  basis  for  denial.  We  show  below 
that  the  denial  for  lack  of  fitness  was  proper,  and  hence 
that  petitioners  lack  standing  to  challenge  the  awards  to 
the  other  applicants  or  to  complain  of  the  asserted  lack 
of  contemporaneous  hearing  or  comparative  consideration 
between  their  applications  and  .those  of  the  successful  appli- 
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cants.  Alternatively,  we  show  that  the  denial  of  petitioners  ’ 
application  on  its  merits  rests  on  findings  disclosing  a 
rational  basis  for  the  denial  and  adequate  comparative 
consideration.12 

L  THE  BOARD  CORRECTLY  FOUND  PETITIONERS  TO  BE  UN¬ 
FIT  TO  RECEIVE  CERTIFICATE  AUTHORITY.  AND  HENCE 
PETITIONERS  LACK  STANDING  TO  CHALLENGE  THE 
AWARDS  TO  THE  SUCCESSFUL  APPLICANTS 

A.  Petitioners  Are  Unfit 

The  statutory  standards  for  certification  (Section  401(d), 
infra,  p.  53)  are  (1)  that  the  transportation  “is  required 
by  the  public  convenience  and  necessity,”  and  (2)  that 
“the  applicant  is  fit,  willing,  and  able  to  perform  such 
transportation  properly,  and  to  conform  to  the  provisions 
of  .the  Act  and  the  rules,  regulations,  and  requirements 
hereunder  •  •  V*  The  substantive  standard  of  public  con¬ 
venience  and  necessity  itself  implies  “a  requirement  that 
the  applicant  be  lawabiding.”  Federal  Communications 
Commission  v.  American,  Broadcasting  Co.,  347  U.S.  284, 
290  (1954).  Further,  it  is  settled  law  that  a  regulatory 
agency  may,  as  the  Board  did  here,  deny  operating  author¬ 
ity  on  findings  of  unfitness  evidenced  by  past  violations, 
including  the  participation  in  unlawful  operations.  ABC 
Freight  Forwarding  Co.  v.  United  States ,  125  F.  Supp.  926 
(S.D.N.Y.,  1954)  aff’d  per  curiam  348  U.S.  967  (1955); 
Federal  Communications  Commission  v.  WOKO,  329  U.S. 
223  (1946).18 

12  Petitioners  have  not  supported  on  brief,  and  hence  have  abandoned  (Bole 
17 (i)  of  the  Boles  of  Court)  the  issue  of  substantial  evidence  supporting  the 
Board’s  findings  listed  in  Issues  2(a) (b)  and  (d)  as  stipulated  in  the  pre- 
hearing  conference  agreement. 

13  The  agency  retains  broad  discretion  in  this  area.  Thus  there  would  not 
appear  to  be  any  requirement  that  the  past  misconduct  be  demonstrably  will¬ 
ful.  Federal  Communications  Commission  v.  Broadcasting  Service  Organisa¬ 
tion,  337  UR.  901  (1949)  reversing  84  UR.  App.  D.C.  152,  171  F.  2d  1007 
(1949).  Moreover,  the  lack  of  qualification  may  stem  from  activities  under¬ 
taken  in  disregard  of  laws  other  than  those  administered  by  the  agency  deny¬ 
ing  authority  to  the  applicant.  Klein  v.  Federal  Communications  Commission 
(C-AJD.C.,  No.  12,453,  2/2/56)  (conduct  resulting  in  issuance  of  Postal  fraud 
order) ;  Mansfield  Journal  Co.  v.  Federal  Communications  Commission,  86  UJS. 
App.  D.C.  102,  180  F.  2d  28  (1950)  (attempts  of  applicant  to  suppress  com- 


We  submit  that  the  Board  acted  well  within  its  discre¬ 
tionary  authority  in  holding  petitioners  to  be  unqualified. 
As  -the  Board  found  here  (Tr.  11247,  11386),  and  as  the 
record  discloses,14  Messrs.  Weiss,  Fischgrund,  Lewin  and 
Hart,  have  a  long  history  of  willful  and  open  defiance  of 
the  Civil  Aeronautics  Act  and  regulatory  requirements 
thereunder.  Weiss  and  Fischgrund  are  the  former  oper¬ 
ators  of  Standard  Air  Lines,  a  carrier  whose  Letter  of 
Registration  was  revoked  for  “bold,  flagrant  and  persistent 
disregard  of  the  Civil  Aeronautics  Act”  resulting  from  the 
conduct  of  unauthorized  regular  transcontinental  opera¬ 
tions.  Standard  A.  L .  N oncertificated  Operations,  10  C.A.B. 
486,  4971  (1949).  Lewin  and  Hart  operated  Viking  Airliners, 
another  Large  Irregular  Carrier,  whose  authority  was  ter¬ 
minated  for  “persistent  disregard  of  the  requirements  of 
the  Act  and  the  Board’s  regulations”  involving,  inter  alia, 
unlawful  regular  operations.  Viking  Airliners,  et  al.  N on- 
certificated  Operations,  11  C.A.B.  401,  415  (1950).  Simi¬ 
larly,  the  Letter  of  Registration  of  the  first  irregular  car¬ 
rier  to  utilize  the  name  “North  American”  under  ,the  pres¬ 
ent  combine  organization  was  revoked  after  findings  that 
it  had  “openly  flouted”  the  Act  through  the  conduct  of 
unauthorized  regular  transcontinental  flights  and  that  its 
actions  were  “characterized  by  an  intentional  disregard  of 
the  Act  and  regulations  or  a  plain  indifference  to  its  re¬ 
quirements.”  Oxnard  Sky  Freight  Enforcement  Case,  12 

petition);  Metiers  v.  United  States,  70  F.  Supp.  118  (E.D.N.Y.,  1947)  aff’d 
per  curiam  332  U.S.  749  (1947)  (false  labeling  and  advertising,  and  violation 
of  price  regulations).  Nor  is  it  necessary  that  there  be  found,  as  the  Board 
found  in  the  present  case,  a  course  of  conduct  that  precludes  certification; 
it  is  sufficient  if  the  evidence  relied  upon  raises  “serious  doubts"  as  to  an 
applicant’s  qualifications.  WOKO,  supra. 

The  Board ’s  record  in  the  compliance  proceeding  against  petitioners, 
Docket  6000,  is  a  part  of  the  record  here,  and  pursuant  to  the  prehearing  con¬ 
ference  stipulation  herein  approved  by  the  Court’s  order  of  March  8,  1956, 
the  parties  agreed  that  with  respect  to  questions  of  violations  of  the  Act  and 
the  Board’s  regulations  they  would  rely  primarily  on  their  briefs  submitted 
in  Case  No.  12,858.  It  is  not  our  purpose  to  reiterate  the  detailed  findings 
and  evidence  reflecting  the  Board’s  conclusions  concerning  petitioners’  viola¬ 
tions,  and  in  this  respect  the  Court’s  attention  is  respectfully  invited  to  the 
Board ’s  brief  in  case  No.  12,858. 
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C.A.B.  722,  729  (1951). 15  In  none  of  these  cases  did  the 
partners  choose  to  seek  court  review. 

When  Oxnard’s  Letter  of  Registration  was  revoked,  the 
partners  promptly  placed  in  effect  their  present  “North 
American  Airlines”  or  “North  American  Combine”  opera¬ 
tion,  which,  as  the  Board  has  found,  was  deliberately  con¬ 
ceived  as  a  means  of  perpetuating  their  unlawful  conduct. 
Through  an  intricate  system  of  components  participating 
in  the  combine,  all  of  which  are  controlled  and  beneficially 
owned  by  the  partners  (Messrs.  Weiss,  Fischgrund,  Lewin 
and  Hart)  “North  American”  has  provided,  without  bene¬ 
fit  of  certificate  authority,  regular  scheduled  airline  services 
over  the  principal  transcontinental  routes  and  between 
New  York  and  Miami.  The  air  transportation  services  of 
the  air  carrier  participants,  who  hold  authority  only  for 
irregular  operations,  are  offered,  sold  and  .performed  as  a 
single  scheduled  airline  operation  under  the  name  “North 
American,”  and  all  the  basic  supporting  services,  such 
as  traffic  solicitation,  fiscal  functions,  and  aircraft  leasing, 
are  supplied  by  persons  dominated  and  controlled  by  the 
partners.  Flights  of  the  individual  air  carriers  are  so 
arranged  and  rotated  as  to  provide  a  scheduled  daily  serv¬ 
ice.  The  formation  and  operations  of  the  combine  have 
been  characterized  by  a  deliberate  and  positive  intent  to 
deceive  the  Board.  As  is  fully  documented  in  respondent’s 
brief  in  Case  No.  12,858,  “straw  men”  or  “dummy”  officers 
have  been  employed  by  the  petitioning  carriers  in  an  at- 
tempt  -to  conceal  their  true  ownership;  unlawful  control 
relationships  remain  undisclosed;  and  the  standards  of 
disclosure  required  of  all  irregular  carriers  were  evaded 
through  failure  to  file  reports.16 

15  There  the  Board  suspended  Oxnard ’s  operating  authority.  That  authority 
was  thereafter  revoked  by  consent,  since  petitioners  did  not  choose  to  contest 
a  revocation  proceeding. 

i«  The  part  played  by  the  partners  has  already  been  identified.  The  specific 
functions  performed  by  the  other  petitioners  are  as  follows:  North  American 
Airlines,  Inc.,  Trans  National  Airlines,  Inc.,  and  Trans  American  Airways, 
Inc.,  are  the  operating  “North  American”  irregular  carriers;  Twentieth 
Century  Aircraft  Co.  and  California  Aircraft  Co.  are  partnerships  composed 
pincipally  of  two  or  more  of  the  individual  partners  which  own  the  North 
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Thus,  contrary  to  petitioners’  assertion  (Br.,  p.  60),  the 
Board’s  determination  that  they  are  unfit  was  not  based 
upon  the  single  conclusion  that  “  [petitioners  have  over 
a  period  of  time  flown  more  frequently  than  permitted 
by  its  [the  Board’s]  regulations.”  The  unlawful  scheme 
followed  by  petitioners  has  involved  them  in  numerous 
and  varied  violations  of  the  Act  and  applicable  regulations. 
In  its  opinion  entered  in  Docket  No.  6000,  the  Board  found : 
(1)  violation  of  Section  401(a)  (49  U.S.C.  481)  by  all 
petitioners  and  the  partners  individually  in  that  they  are 
engaging  in  air  transportation  as  a  single  carrier  not  hold¬ 
ing  operating  authority  from  the  Board;  (2)  violation  of 
Section  408(a)(1)  (49  U.S.C.  488)  by  all  of  them  through 
consolidating  their  properties  into  a  single  carrier  without 
Board  approval;  (3)  violation  of  Section  408(a)(5)  (49 
UJ3.C.  488)  by  the  individual  petitioners  through  acquiring 
control  of  the  irregular  carrier  petitioners  without  Board 
approval;  (4)  violations  of  Section  401(a)  (49  U.S.C.  481) 
and  the  Board’s  regulations  by  each  irregular  carrier  in 
that  each,  viewed  separately,  has  held  out  and  operated 
excessive  flights;  and  (5)  violations  of  Section  401(a)  (49 
U.S.C.  481)  and  the  Board’s  regulations  on  the  part  of 
the  irregular  carriers  by  providing  regular  services  through 
combination,  and  by  failing  to  comply  with  ticketing,  con¬ 
tract,  and  reporting  requirements.  All  such  violations  were 
found  to  have  been  knowingly  and  willfully  committed.17 

American  aircraft  and  lease  them  to  the  carriers;  North  American  Air  Coach 
System,  Inc.,  is  a  ‘‘ticket  agency”  owned  by  the  partners,  which  provides 
all  the  traffic  solicitation,  ticketing,  and  flight  scheduling  services;  and  Re¬ 
public  Air  Coach  System,  a  partnership  composed  of  the  four  partners,  per¬ 
forms  reservations  control,  accounting  and  fiscal  duties.  In  addition,  the 
combine  utilizes  the  operating  authority  of  two  additional  irregular  carriers, 
Hemisphere  Air  Transport  and  Unit  Export  Co.,  which  are  controlled  by  the 
partners,  but  which  are  not  themselves  petitioners  before  the  court  in  this 
action. 

17  We  note  petitioners'  contention  that  the  Board's  finding  of  unfitness 
cannot  stand  unless  its  order  at  issue  in  Case  No.  12,858  is  affirmed  (Br., 
p.  45).  Such  a  result  does  not  follow.  As  heretofore  noted,  the  conclusion  of 
disqualification  was  founded  in  large  measure  on  the  past  conduct  of  Messrs. 
Weiss,  Fischgrund,  Lewin  and  Hart  irrespective  of  the  additional  violations 
shown  in  Docket  No.  6000,  which,  in  the  Board's  judgment,  would  alone  be 
sufficient  predicate  for  disqualification  (Tr.  11386).  Morever,  any  reversal 
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The  record  thus  establishes  a  course  of  conduct  which 
evidences  an  utter  contempt  for  the  regulatory  process. 
Petitioners  have  not  seriously  contested  the  existence  of 
■the  facts  supporting  the  violations  found,  nor  do  they  do 
so  now.18  Although  conceding  the  Board’s  power  to  predi¬ 
cate  findings  of  unfitness  on  past  unlawful  conduct  they 
attempt  to  escape  the  consequences  here  by  asserting, 
inter  alia,  -that  the  Board  in  finding  them  unfit  did  not  weigh 
the  alleged  good  qualities  of  their  past  operations  as  com¬ 
pensating  considerations,  and  that  the  Board  did  not  inden- 
tify  “the  kind  of  violation  it  anticipated”  (Br.,  p.  61)  or 
otherwise  adequately  treat  with  petitioners’  contention  that 
certification  would  somehow  eliminate  their  penchant  for 
law  violation. 

We  think  these  contentions  to  be  without  merit.  Although 
the  Board  was  not  obligated  to  make  findings  on  matter 

of  the  Board’s  order  in  Case  No.  12,858  for  procednral  error  would  not  neces¬ 
sarily  vitiate  the  findings  of  violation.  And  as  petitioners  themselves  recog¬ 
nize,  the  Board  has  found  them  unfit  without  regard  to  the  validity  of  its 
regulations  prohibiting  combined  operations,  so  that  even  if  such  regula¬ 
tions  are  declared  invalid,  the  basis  for  the  Board’s  action  in  the  preesnt  j 
case  remains  unaffected.  Further,  the  Board  has  found  petitioners  to  have 
violated  lawful  requirements  in  so  many  respects  and  with  such  deliberate  in¬ 
tent  that  the  likelihood  that  this  Court  would  hold  that  here  was  no  reason¬ 
able  basis  for  he  Board’s  conclusion  that  petitioners  cannot  be  entrusted 
with  certificate  authority  is  extremely  remote.  See  Federal  Broadcasting  Sys¬ 
tem,  Inc.  v.  Federal  Communications  Commission ,  CJLD.C.,  No.  12,494,  de¬ 
cided  2/23/56,  p.  6  of  slip  opinion. 

is  As  is  evident  from  petitioners’  briefs  in  Case  No.  12,858,  they  attack 
the  substantiality  of  the  evidence  in  Docket  No  6000  only  insofar  as  violations 
of  Section  401(a)  (through  operations  as  a  single  carrier)  and  of  Section  I 
408(a)(1)  (consolidation  of  air  carriers)  were  found.  However,  the  Board  j 
in  this  case  found  petitioners  unfit  quite  apart  from  these  particular  viola¬ 
tions.  The  Board’s  opinion  specifically  points  out  that  the  activities  of  the 
partners  antedating  the  institution  of  the  enforcement  proceeding,  their 
unlawful  acquisition  of  control  of  the  irregular  carrier  petitioners,  and  the 
violations  committed  by  the  carriers  individually  are  a  sufficient  basis  for 
the  Board’s  action  (Tt.  11386).  As  to  the  unlawful  acquisitions  of  the  peti-  j 
tioning  carriers  by  the  partners,  petitioners  do  not  challenge  the  facts  but 
only  the  conclusions  to  be  drawn  therefrom.  With  respect  to  the  individual 
violations  by  the  petitioning  carriers  through  the  conduct  of  operations  in 
excess  of  their  authority,  they  do  not  assert  that  the  facts  do  not  establish 
the  violations,  but  raise  only  the  technical  defense  that  such  violations  were 
not  properly  in  issue. 
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urged  as  outweighing  petitioners ’  unlawful  conduct  (Fed¬ 
eral  Communications  Commission  v.  WOKO,  329  U.S.  223, 
228-229  (1946)),  it  is  apparent  from  the  face  of  the  Board’s 
opinion  that  the  Board  did,  in  fact,  weigh  the  alleged 
contravening  considerations  and  rejected  .them.  As  demon¬ 
strated  in  Point  II  hereof,  the  Board  found  no  public  need 
for  petitioners’  service  quite  apart  from  the  question  of 
whether  petitioners  were  qualified  to  perform  them.  Peti¬ 
tioners’  ability  to  provide  low  fare  air  services,  which  is 
the  only  element  of  “public  need”  pointed  to  as  outweigh¬ 
ing  their  violations  (Br.,  p.  50)  was  rejected  as  a  ground 
for  certification  (Tr.  11363)  and  the  Board  found  that  the 
services  they  proposed  could  be  provided  with  greater  ad¬ 
vantage  by  the  successful  applicants.  Moreover,  the  Board 
specifically  acknowledged  .the  precise  arguments  now  made 
concerning  the  safety  and  reliability  of  petitioners’  opera¬ 
tions  (Tr.  11387).  However,  when  measured  by  the  pattern 
of  violation  disclosed  by  the  record,  the  Board  concluded 
that  “these  items  [safety  and  reliability]  are  explained 
by  the  fact  .that  they  inure  to  the  economic  benefit  of  the 
North  American  group,”  and  that  even  giving  such  evidence 
full  credence,  it  does  “not  show  that  under  certificated 
operations  the  applicants  would  or  could  resist  unlawful 
activities  which  would  be  profitable  to  them  but  contrary 
to  law.”  (Tr.  11387)  Having  considered,  weighed  and 
rejected  these  contentions  as  allegedly  offsetting  factors, 
the  Board  was  required  to  go  no  further.  Even  were  it  to 
be  assumed  that  the  Board  had  departed  from  past  prece¬ 
dent  and  dealt  more  severely  with  these  petitioners,  .that 
fact  would  not  establish  legal  error.19  In  determining 

19  Actually,  the  Board  did  no  more  here  than  to  follow  its  normal  policy 
of  weighing  violations  in  assessing  fitness  and  giving  them  such  effect  as  its 
judgment  of  public  interest  requirements,  baaed  on  the  evidence,  dictates. 
See  c.g.,  Hawaiian  Interterritorial  Service  Case ,  10  C.AJB.  62,  66-67  (1948). 
In  some  past  cases,  the  conduct  has  been  so  serious  as  to  preclude  a  finding 
of  fitness.  Thus  the  Board  found  Lake  Central  unfit  for  certificate  renewal 
because  of,  inter  alia,  violations  disclosed  by  the  record.  Indiana-Okio  Local 
Service  Case,  Order  No.  E-6889,  dated  October  17,  1952.  Skytrain,  an  ir¬ 
regular  carrier  applicant  for  certificate  authority,  was  found  unfit,  in  part  be¬ 
cause  of  the  demonstrated  lack  of  veracity  of  its  officers — Reopened  Latin- 
American  Air  Freight  Case,  Docket  No.  2888  (Order  No.  E-6673,  dated  An- 


fitness,  the  Board  is  not  bonnd  “to  deal  with  all  cases  at 
all  .times  as  it  has  dealt  with  some  that  seem  <»mparable.’’ 
Federal  Communications  Commission  v.  WOKO,  329  U.S. 
223,  227-8  (1946) ;  Courier  Post  Publishing  Co.  v.  Federal 
Communications  Commission,  70  U.S.  App.  D.C.  80,  104  F. 
2d  213,  218  (1939) ;  Joseph  P.  Trioli  Extension,  53  M.C.C. 
212  (1951). 20 

Nor  was  it  necessary  that  the  Board  predict  the  precise 
form  in  which  petitioners’  tendency  to  lawlessness  might 
manifest  itself.  In  the  first  place,  the  very  fact  that  an 

gust  8,  1952,  Examiner  Henderson's  Report,  and  Order  No.  E-8662,  dated 
September  29,  1954).  The  findings  of  disqualification  made  as  to  Lake  Cen¬ 
tral  never  became  effective,  for  reasons  unconnected  with  the  Board’s  policy 
on  unfitness  reflected  in  the  foregoing  actions.  Lake  Central  was  permitted 
continued  operations  after  a  complete  change  in  management  had  been  effected. 
Order  No.  E-7054. 

20  National  Labor  Relations  Board  v.  Mall  Tool  Co.,  119  F.  2d  700  (Q.A. 

7,  1941)  and  McKay  v.  Wahlenmaier, - U.S.  App.  D.C. - ,  226  F.  2d  35 

(1955),  cited  by  petitioners  (Br.,  pp.  14,  56),  do  not  compel  a  different  re¬ 
sult.  To  the  extent  that  Mall  Tool  presupposes  a  requirement  for  absolute 
consistency  in  administrative  findings,  it  does  not  represent  the  prevailing 
view.  See  e.g.,  Norfolk  Southern  Bus  Corp.  v.  United  States,  96  F.  2d  756, 
761  (EJD.  Va_,  1950),  aff ’d  340  U.S.  802,  and  cases  cited  therein.  If  findings 
are  adequate  to  support  the  action  at  hand,  it  is  immaterial  whether  they  are 
consistent  or  inconsistent  with  those  made  in  past  decisions,  for  the  court  does 
not  reach  that  question.  M  4r  M  Transportation  Co.  v.  United  States,  128  F. 
Supp.  296  (D.  Mass.,  1955),  aff ’d  350  U.S.  857  (1955).  Petitioners  themselves 
recognize  that  the  Board  is  not  bound  by  a  doctrine  of  stare  decisis  (Br. 
p.  55),  and  whatever  may  be  the  outer  limits  of  the  Board’s  authority  gen¬ 
erally,  it  is  clear  that  its  permissible  discretion  in  qualification  matters  is 
broad  enough  to  support  the  action  taken  here.  Federal  Communications  Com¬ 
mission  v.  WOKO,  supra.  Wahlenmaier  is  also  patently  distinguishable.  There 
this  Court  set  aside  the  Secretary  of  the  Interior’s  order  refusing  to  cancel  an 
oil  lease  issued  to  an  applicant  holding  undisclosed  interests  in  other  federal 
leases  under  a  statute  requiring  the  Secretary  to  perform  the  “merely  min¬ 
isterial  act  ’  ’  of  issuing  a  lease  to  the  first  qualified  applicant,  and  under  cir¬ 
cumstances  where  applicable  regulations  provided  for  the  mandatory  rejec¬ 
tion  of  applications  failing  to  disclose  such  other  interests.  The  Secretary 
acknowledged  that  such  leases  “must  be  cancelled”  if  issued  in  violation  of 
the  statutory  authority  for  their  issuance.  Plainly  there  are  no  such  limita¬ 
tions  on  the  Board’s  power  in  the  context  of  the  present  case.  The  determinar 
tion  of  fitness  and  public  interest  call  for  the  exercise  of  an  expert  discretion 
involving  no  rigid  or  inflexible  criteria.  No  one  result  is  required  of  the  Board. 
It  may,  if  the  circumstances  dictate,  give  violations  effect  through  a  flufllwg 
of  disqualification,  or  it  may  find  them  so  outweighed  by  public  benefits  as  to 
warrant  a  grant  of  authority. 
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applicant  has  unlawfully  conducted  operations  for  which 
certificate  authority  is  required  and  sought  is  alone  a  suffi¬ 
cient  basis  for  denial  of  the  application.  ABC  Freight 
Forwarding  Cory.  v.  United  States,  125  F.  Supp.  926 
(S.D.N.Y.,  1954),  aff’d  per  curiam  348  U.S.  967  (1955). 
Moreover,  any  such  approach  as  petitioners  would  have 
the  Court  adopt  misconceives  the  function  served  by  ap¬ 
praisal  of  evidence  for  fitness  purposes.  The  important 
consideration  is  not  the  technical  form  of  violation,  but 
whether  the  conduct  giving  rise  to  it  discloses  such  pro¬ 
pensities  .toward  irresponsibility  as  to  preclude  entrusting 
the  applicant  with  certificate  authority.  See  Federal 
Broadcasting  System,  Inc.  v.  Federal  Communications 
Commission  (C.A.D.C.,  Case  No.  12,494,  decided  2/23/56 
(p.  6  of  slip  opinion) ).  That  was  exactly  the  determination 
made  here,  when  the  Board  found  that  “they  [Messrs. 
Weiss,  Fischgrund,  Lewin  and  Hart]  would  be  prone  to 
disregard  the  requirements  of  the  Act  and  regulations  in 
the  future,  if  they  deemed  it  advantageous  to  their  own 
economic  gain”  (Tr.  11386).  The  pattern  of  unreliability 
was  found  to  be  so  great  that  it  precluded  the  grant  of 
even  a  temporary  certificate  (Tr.  11386).  Obviously,  the 
Board  is  not  obligated  to  endanger  the  public  interest  by 
certificating  applicants  with  a  demonstrated  record  of 
law  violation  for  the  purpose  of  determining  whether  they 
would  live  up  to  the  responsibilities  of  a  certificate  holder.21 

21  Although  there  was  no  need  for  the  Board  ot  speculate  on  the  question, 
it  is  readily  apparent  that  petitioners’  proven  tendency  to  violation  could  re¬ 
appear  in  numerous  ways.  Certificated  carriers,  like  petitioners,  are,  for  ex¬ 
ample,  subject  to  reporting  requirements,  prohibitions  against  unapproved 
control  relationships,  and  the  necessity  for  filing  agreements  needing  Board 
approval — all  of  which  requirements  petitioners  have  violated.  Further,  under 
Section  401(f)  of  the  Act  (49  U.S.C.  481(f)),  the  certificated  industry  may 
provide  off-route  charter  and  special  services,  but  only  under  Board  regula¬ 
tions  (14  CFR  207)  which  materially  restrict  the  quantum  and  kind  of  serv¬ 
ice  performed.  This  is  precisely  the  type  of  situation  in  which  petitioners’ 
disregard  of  '‘frequency”  limitations  becomes  pertinent.  Moreover,  certificates 
when  granted  do  not  confer  unlimited  routes,  either  in  terms  of  the  geographic 
area  which  may  be  served  or  the  conditions  under  which  service  is  rendered. 
Since  petitioners  heretofore  have  amply  demonstrated  that  they  are  not 
amenable  to  any  restrictions  on  the  scope  of  their  operations,  there  is  no  rea¬ 
son  to  suppose  that  a  grant  of  certificate  authority  would  effect  any  change  in 
their  basic  philosophy. 
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In  short,  all  the  Board  has  done  here  is  to  appraise  peti- 

*  tioners’  condnct  in  the  light  of  the  evidence  and  determine 

H  that  it  does  not  measure  np  to  the  high  standards  of  condnct 

expected  of  a  regulated  enterprise  dedicated  to  public 

^  service.  In  that  ap/praisal  the  Board  has  acted  reason¬ 

ably  and  given  full  consideration  to  petitioners’  arguments. 

I  Admittedly  the  determination  of  unfitness  has  far-reaching 

consequences,  but  since  petitioners’  past  activities  have 

*  been  characterized  by  a  protracted  and  deliberate  course  of 
concealment  and  deception,  firm  action  was  called  for. 

►  As  this  record  shows,  petitioners,  among  other  .things, 
have,  in  one  guise  or  another,  continuously  since  the  days 
of  the  Standard  Airlines  operations  callously  defined  the 

^  crucial  requirements  of  certification  for  scheduled  airline 

operations.  They  have  thus  become  experienced  specialists 
in  a  .type  of  violation  which  “strikes  at  the  heart  of  the 
Civil  Aeronautics  Act.  ”  Hawaiian,  Interterritorial  Service 

►  Case,  10  C.A.B.  62,  67  (1948).  Under  such  circumstances, 
it  was  permissible  and  reasonable  for  the  Board  to  conclude 
that  petitioners  are  unfit  to  receive  certificate  authority. 

*  Even  if  a  contrary  result  conceivably  might  be  reached 
on  the  evidence,  nonetheless  it  is  the  Board,  and  the  Board 
alone,  which  must  be  satisfied  that  an  applicant’s  qualifica¬ 
tions  meet  the  standard  of  public  interest.  Federal  Com- 

v  munications  Commission  v.  WOKO,  329  U.S.  223,  229 

(1946). 

*- 

V  B.  Being  Unfit,  Petitioners  Have  No  Right  to  Comparative 

Consideration  and  Lack  Standing  to  Challenge  Awards 
Made  to  Others 

f  Since  petitioners  are  unfit,  they  have  no  right  to  com¬ 

parative  consideration,  either  with  respect  to  their  relative 
fitness  or  on  the  merits  of  their  application.  Further,  they 
lack  standing  to  otherwise  dispute  grants  made  to  the  suc- 

'  cessful  applicants. 

Petitioners  cite  no  legal  authority  for  the  proposition 
that  the  Board  must  make  a  comparative  determination  of 

*  *  the  relative  fitness  of  all  applicants,  and  we  know  of  no 

*  such  requirement.  To  the  extent  that  petitioners  look  to 
Johnston  Broadcasting  Co.  v.  Federal  Communications 
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Commission ,  85  U.S.  App.  D.C.  40,  175  F.  2d  351  (1949) 
to  support  this  position,  their  reliance  is  misplaced.  The 
language  of  the  Johnston  case  itself  and  related  construc¬ 
tions  by  this  Court  make  it  clear  that  the  rules  for  com¬ 
parative  consideration  apply  only  after  it  has  been  estab¬ 
lished  that  the  competing  applicants  are  otherwise  qualified 
to  receive  an  award.  Johnston,  175  F.  2d  356,  357 ;  Easton 
Publishing  Co.  v.  Federal  Communications  Commission,  85 
U.S.  App.  D.C.  33,  175  F.  2d  344  (1949).  Comparative 
consideration  is  a  method  for  determining  which  of  rival 
applicants,  any  of  whom  qualify  for  selection,  is  better 
suited  to  serve  the  public  interest,  and  there  obviously 
would  be  no  useful  purpose  served  in  considering  peti¬ 
tioners  ’  qualifications  vis-a-vis  those  of  other  applicants 
if,  as  the  Board  found,  petitioners  are  unfit  in  any  event. 
It  is  only  after  “  *  *  *  the  minimum  qualifications  of  both 
applicants  have  been  established  •  •  •  that  •  •  *  the  pub¬ 
lic  interest  will  be  protected  no  matter  which  applicant  is 
chosen.”  Johnston,  supra,  pp.  356-357. 

In  Continental  Southern  Lines  v.  Civil  Aeronautics  Board, 
90  U.S.  App.  D.C.  352,  197  F.  2d  397  (1952),  cert.  den.  344 
U.S.  831  (1952),  Continental,  which  was  controlled  by  a 
surface  carrier,  was  a  competing  applicant  for  new  routes. 
The  Board  found  it  “unlikely”  that  Continental  could 
establish  a  basis  for  approval  of  the  control  relationship 
under  Sec.  408  of  the  Act,  at  least  without  protracted 
hearings,  and  that  the  carrier  therefore  did  not  possess  the 
requisite  fitness  promptly  to  inaugurate  service.  In  answer 
to  Continental’s  contentions  that  it  was  entitled  to  com¬ 
parative  treatment  on  the  fitness  issue,  this  Court  stated 
(p.  403) : 

Having  correctly  decided  that  under  all  the  circum¬ 
stances  Continental  could  not  furnish  the  immediate 
service  which  the  public  convenience  and  necessity  re¬ 
quired,  the  Board  was  not  compelled  to  decide  whether 
Continental  was  otherwise  more  fit,  willing  and  able 
than  the  other  applicants.  Hence  we  need  not  con¬ 
sider  Continental’s  challenge  of  the  Board’s  findings 
on  the  qualifications  of  the  successful  applicants.38 

38  Simmons  v.  Federal  Communications  Commission,  1944,  79  U.S. 
App.  D.C.  264,  145  F.  2d  578. 
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We  submit  that  these  principles  are  decisive  of  the  peti¬ 
tioners  ’  present  contentions.22 

Further,  since  petitioners  are  disqualified  to  receive  a  j 
certificate  award  they  similarly  are  not  entitled  to  a  \ 
comparative  evaluation  of  the  merits  of  their  application. 
"This  is  now  well  established  law  in  this  Court.  Simmons 

22  The  alleged  violations  of  the  Air  Freight  Carriers,  National,  Colonial, 
Eastern  and  Seaboard  &  Western  upon  which  petitioners  rely  (Br.,  pp.  52-54) 
are  immaterial,  since  these  carriers  received  no  awards  herein.  Moreover,  even 
the  most  cursory  examination  of  the  alleged  violations  of  other  carriers  will 
indicate  that  as  far  as  any  violations  were  established  at  all,  they  do  not  re¬ 
motely  approach  those  of  petitioners  from  the  standpoint  of  seriousness.  No 
violations  by  the  Air  Freight  Carriers  prior  to  certification  were  fo/'id  by  the 
Board,  and  the  remark  of  the  dissenting  Board  Member  in  the  Air  Freight 
Case,  10  C.A.B.  572,  at  621,  upon  which  petitioners  rely,  discloses  the  never 
adjudicated  claim  of  these  carriers  that  they  had  been  operating  as  contract 
carriers,  not  common  carriers.  National  in  1945  unlawfully  obtained  control 
of  another  air  carrier,  but  upon  the  Board’s  findings  of  violation  it  complied 
with  the  directive  of  divestiture.  Nationd-Carribbean- Atlantic  Control  Case,  6 
C.A.B.  671  (1946).  Colonial,  in  1951,  consented  to  the  entry  of  a  cease  and 
desist  order  covering  numerous  violations  attributable  in  large  measure  to  the 
activities  of  its  officers.  Order  No.  E-5448,  dated  June  18,  1951.  The  situation 
was  immediately  rectified  by  a  complete  change  in  management.  Eastern  a c- 
quired  Colonial  in  violation  of  Sec.  408  and  the  President  disapproved  a  merger 
agreement  between  the  two  for  this  reason.  Order  No.  E-8136,  dated  February 
26,  1955.  Subsequently  Eastern  was  found  in  formal  proceedings  to  have  j 
divested  itself  of  such  control  and  a  new  merger  agreement  has  been  ap¬ 
proved  both  by  the  Board  and  the  President.  Order  E-9946,  dated  January 
11,  1956,  Seaboard  4r  Western's  violations  ceased  upon  issuance  of  the  Board’s  j 
cease  and  desist  order  in  1950.  Transatlantic  Cargo  Case,  Order  E-9311  (May 
19,  1954),  pp.  27-31. 

With  regard  to  violations  by  applicants  which  received  awards  in  this  pro¬ 
ceeding  (Br.  pp.  47-49),  American,  which  was  successful  in  securing  from  the  j 
Board  a  relaxation  of  the  eight-hour  flight  time  limitation  for  nonstop  opera¬ 
tions,  was  never  found  by  a  majority  of  the  Board  to  have  violated  pre-existing  i 
requirements.  Reg.  No.  SR-405,  adopted  June  14,  1954.  During  the  time  that 
American ’8  operations  were  under  question,  they  were  conducted  under  close 
surveillance  by  the  Civil  Aeronautics  Administration,  and  the  Administrator 
ultimately  supported  American ’s  request  for  liberalization  of  flight  time  limita¬ 
tions.  This  does  not  establish  a  safety  violation  on  the  part  of  American.  As 
to  the  alleged  violation  of  $  411  of  the  Act  by  American,  petitioners  have  j 
never  filed  a  complaint  with  the  Board  under  that  section  and  they  introduced 
no  evidence  tending  to  connect  American’s  management  with  the  incidents  to 
which  their  witnesses  testified.  United,  which  was  charged  with  violations 
stemming  from  practices  followed  in  the  rendition  of  coach  service,  was  never 
found  by  the  Board  to  have  violated  the  Act  in  the  respects  alleged.  The  en¬ 
forcement  proceeding  was  dismissed  when  United  agreed  to  eliminate  the  j 
practices  challenged.  Order  E-7365,  dated  May  8,  1953.  Similarly,  the  cease  and  I 
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v.  Federal  Communications  Commission,  79  XJ.S.  App. 
D  C.  264,  145  F.  2d  578,  579  (1944) ;  Simmons  v.  Federal 
Communications  Commission,  83  XJ.S.  App.  D.C.  262,  169 
F.  2d  670  (1948),  cert.  den.  335  XJ.S.  S46  (1948) ;  Mansfield 
Journal  Co.  v.  Federal  Communications  Commission,  86 
XJ.S.  App.  D.C.  102, 180  F.  2d  28  (1950) ;  Continental  South¬ 
ern  Bus  Lines  v.  Civil  Aeronautics  Board,  90  XJ.S.  App. 
D.C.  352,  197  F.  2d  397,  403  (1952),  cert.  den.  344  XJ.S. 
831  (1952) ;  Colonial  Television  Inc.  v.  Federal  Communi¬ 
cations  Commission, - XJ.S.  App.  D.C. - ,  217  F.  2d 

21  (1954) ;  Klein  v.  Federal  Communications  Commission 
(C.A.D.C.,  Case  No.  12,453,  decided  February  2, 1956).  The 
governing  principle  was  succinctly  expressed  in  the  first 
Simmons  case,  where  the  Court  said  (at  pp.  578-579) : 

“No  formal  or  direct  comparison  is  necessary  between 
an  application  [mutually  exclusive]  which  must  be 
denied  and  one  which  may  be  granted.  Relative  con¬ 
sideration  is  meaningless  unless  there  are  two  applica¬ 
tions,  either  of  which,  considered  alone,  might  be 
granted. 

“Since  appellant’s  application  was  rightly  denied  lie 
has  no  ground  for  complaint.  He  does  not  contend  that 
he  is  worse  off  then  he  would  have  been  if  intervenor’s 
application,  as  well  as  his  own,  had  been  denied. 
Accordingly  he  is  not  ‘aggrieved’  or  ‘adversely  af- 
ected’  by  the  granting  of  intervenor’s  application  and 
has  no  standing  to  appeal  from  it.”23 

desist  order  against  Western,  E-4835,  docs  not  contain  findings  of  violations 
and  was  entered  npon  Western’s  stipulated  consent. 

In  contrast  to  petitioner ’s  violations,  all  of  the  foregoing  instances  of  ques¬ 
tioned  activities  were  of  short  term  duration  by  carriers  which  generally  have 
operated  lawfully  over  a  substantial  number  of  years;  in  all  cases  they  were 
terminated  npon  Board  action  and  not  thereafter  resumed;  and  none  re¬ 
quired  more  than,  at  most,  the  issuance  of  a  cease  and  desist  order. 

The  Hawaiian  Intraterritorial  Service  Case,  10  C.A.B.  62  (1948)  on  which 
petitioners  rely  is  readily  distinguishable.  There  the  Board,  having  found 
need  for  competitive  services,  had  no  alternative  to  certification  of  Trans 
Pacific  since  there  were  no  other  applicants  (p.  67).  At  the  time  of  certifica¬ 
tion  Trans  Pacific  had  in  fact  ceased  its  violations. 

23  [Footnote  ours]  The  foregoing  cases  disclose  a  variety  of  determina¬ 
tions  which,  because  of  their  independent  factual  support,  obviated  the  neces¬ 
sity  for  comparative  consideration  to  the  unsuccessful  “mutually  exclusive ’ ’ 
applicant.  In  the  original  Simmons  case,  the  applicant  was  disqualified  because 
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In  our  view,  the  Simmons  doctrine  is  fully  applicable  to 
this  case.  As  we  have  seen,  comparative  consideration 
necessarily  presupposes  that  either  applicant  is  eligible  to 
receive  the  award,  and  it  is  employed  as  a  means  for  deter¬ 
mining  which  applicant  will  better  serve  the  public  interest. 
It  would  be  anomalous,  indeed,  if  the  petitioners,  who  are 
themselves  disqualified  under  the  Board’s  findings  from 
receiving  certificate  authority,  were  nonetheless  permitted 
.to  roam  the  record  at  large  in  an  effort  to  upset  the  grants 
made  to  others.  Since  petitioners  are  unfit,  they  are  de¬ 
prived  of  no  legally  protected  right  by  denial  of  their 
application  or  by  any  supposed  absence  of  comparison 
with  qualified  applicants.  Once  disqualified,  petitioners’ 
'position  with  respect  to  other  aspects  of  the  Board’s  deci¬ 
sion  is  no  different  from  that  of  a  member  of  the  general 
public  who,  although  interested,  lacks  standing  to  challenge 
the  Board’s  action.  Mansfield  Journal  Co.  v.  Federal 
Communications  Commission ,  supra.  Cf.  Massachusetts 
v.  Mellon ,  262  U.S.  447  (1923) ;  Alabama  Power  Co.  v. 
I  ekes,  302  U.S.  464  (1938) ;  Tennessee  Electric  Power  Co. 
v.  TV  A,  306  U.S.  118  (1939).24 

the  erection  of  his  tower  would  be  a  hazard  to  air  navigation.  The  denial  in 
the  second  Simmons  case  was  predicated  by  the  Commission  on  its  finding  that 
the  applicant ’s  proposed  program  policy  to  carry  national  network  offerings 
exclusively  “does  not  meet  the  radio  service  responsibilities  of  a  radio  broad¬ 
cast  licensee.”  As  heretofore  noted,  Continental  Bus  applied  the  principle  to 
situations  involving  relative  fitness  questions  in  the  air  transportation  field. 
In  Klein,  which  provides  an  even  more  direct  precedent,  this  Court  declined  to 
impose  any  obligation  on  the  Commission  to  consider  comparatively  an  ap¬ 
plication  that  was  denied  because  the  circumstances  underlying  the  issuance 
of  a  postal  fraud  order  against  the  applicant  convinced  the  Commission  that 
the  applicant  could  not  be  entrusted  with  license  authority.  The  Simmons 
rule  applies  with  even  greater  force  where,  as  here,  the  basis  for  disqualifica¬ 
tion  is  unlawful  conduct  resulting  in  violations  of  the  Act  and  regulations  ad¬ 
ministered  by  the  Board  itself. 

24  It  may  be  that  some  exception  exists  in  the  application  of  Simmons  where 
the  applicant  found  unfit  demonstrates  competitive  impact,  i.e.,  competitive 
injury,  by  way  of  diversion,  etc.,  flowing  from  a  grant  of  the  rival  applica¬ 
tion  irrespective  of  the  disposition  made  of  his  own  application.  See  the  lan¬ 
guage  of  Simmons  quoted  supra,  p.  26.  Any  such  contention  on  petitioners’ 
part  would  be  wholly  inconsistent  with  their  theory  that  the  travel  markets  for 
which  they  applied  are  large  enough  to  support  awards  to  other  carriers  as 
well  as  themselves.  Petitioners  made  no  claim  before  the  Board  that  the  ap- 
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IL  APART  FROM  THE  QUESTION  OF  PETITIONERS'  QUALIFI¬ 
CATIONS,  THE  BOARD  PROPERLY  DENIED  THEIR  APPLI¬ 
CATION  ON  ITS  MERITS 

Petitioners  further  assail  the  Board’s  order  as  lacking 
findings  sufficient  (1)  to  disclose  and  justify  the  bases 
of  the  Board’s  selection  of  existing  carriers  in  the  area  in 
preference  to  petitioners,  (2)  to  demonstrate  that  adequate 
comparative  consideration  was  afforded  to  petitioners, 
and  (3)  to  establish  that  awards  could  not  also  have  been 
■made  to  the  petitioners  notwithstanding  the  awards  to 
other  carriers.  Assuming  petitioners  .to  be  fit  at  this  stage 
of  the  argument,  we  demonstrate  that  the  Board’s  order  is 
adequate  in  all  respects  as  to  the  merits  of  their  applica¬ 
tion. 

A.  The  Bases  for  Selection  of  the  Successful  Applicants  Are 

Clear  and  Rational 

We  think  it  clear  that  the  Board’s  findings  (Counter- 
statement  of  the  Case,  supra ,  pp.  6-9)  fully  spell  out  a 
logical  and  understandable  rationale  for  the  Board’s  de¬ 
cision.  As  in  every  other  case  before  it,  the  Board  ap¬ 
proached  the  present  proceeding  from  the  standpoint  of 
ascertaining  what  awards  would  best  serve  the  national  air 
transportation  system  as  a  whole,  determining  first  the 
kind  of  service  required  by  the  public  convenience  and  ne¬ 
cessity  and  then  selecting  the  applicants  best  qualified  to 
provide  it.  Cf.  Federal  Communications  Commission  v. 
Allentown  Corp.,  349  TJ.S.  358  (1955). 25  The  Board  was 


plications  of  other  carriers  should  be  denied  on  grounds  of  competitive  impact, 
and  therefore  that  avenue  to  review  is  foreclosed  here.  Section  1006(e)  (49 
U.S.C.  646(e)).  Seaboard  4~  Western  Airlines  v.  Civil  Aeronautics  Board,  87 
TJ.S.  App.  D.C.  78,  183  F.  2d  975  (1950) ;  New  England  Air  Express  v.  Civil 
Aeronautics  Board,  90  U.S.  App.  D.C.  215,  194  F.  2d  894  (1952).  Further, 
the  petition  for  review  herein  does  not  allege  that  the  Board  erred  in  this 
respect. 

25  The  Civil  Aeronautics  Act  embodies  the  public  utilities  concept  of  regula¬ 
tion  and  enjoins  the  Board  to  authorize  competition  only  “to  the  extent  nec¬ 
essary' ’  for  the  achievement  of  a  sound  national  air  transportation  system 
(Sec.  2,  49  TJ.S.C.  402).  Thus  in  any  new  route  case  the  paramount  concern 
must  be,  as  it  was  here,  the  determination  of  the  needs  of  the  national  system 
as  a  whole,  a  determination  which  is  basically  one  of  policy  and  one  which 
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confronted  with  a  situation  in  which  the  needs  disclosed  by 
the  record  were  in  part  for  improvements  in  service  to  and 
from  points  outside  the  area,26  which  could  be  fulfilled 
only  by  making  grants  to  carriers  with  existing  route  struc¬ 
tures  that  would  permit  such  improvements.  Further,  a 
substantial  portion  of  the  additional  participation  in  the 
Chicago-West  Coast  area  traffic  was  found  to  be  needed  only 
on  a  restricted  basis,  so  as  to  provide  the  benefits  of  through 
-service  beyond  the  area,  while,  at  the  same  time,  minimiz¬ 
ing  any  adverse  effect  on  carriers  already  holding  operation 
authority  in  the  primary  area  (Tr.  11235-37,  11692-95). 
Moreover,  insofar  as  purely  local  service  was  concerned, 
the  needs  disclosed  were  for  a  true  regional  service  by 
regional  carriers  rather  than  for  service  by  a  new 
operator  such  as  petitioners  (Tr.  11325,  11328,  11362-66), 
who,  as  the  Board  found,  had  not  applied  for  two  of  the 
cities  requiring  service  (Reno  and  Salt  Lake  City)  (Tr. 
11362)  and  who  would  concentrate  on  the  long-haul 
Chicago- West  Coast  needs  rather  than  upon  the  correction 
of  local  service  deficiencies  (Tr.  11362-3,  11245,  11247). 
To  the  extent  that  additional  competition  (Tr.  11355-6, 
11236,  11241)  and  a  stimulus  to  the  development  of  low- 
fare  coach  service  (Tr.  11324,  11234-11235,  11372)  were 
desirable,  the  Board  provided  for  them  by  the  awards 


transcends  the  private  interests  of  the  individual  applicants  or  the  immediate 
service  needs  being  considered.  As  the  Board  has  expressed  it: 

“the  public  interest  with  which  we  are  dealing  in  a  new  service  case  is 
the  national  public  interest,  and  not  the  interest  of  a  particular  geo¬ 
graphical  area  or  of  a  particular  group  of  carriers  or  even  of  a  particular 
class  of  travelers.  It  is  the  interest  of  the  traveling  public  and  the  ship¬ 
ping  public,  the  interest  of  the  taxpaying  public,  and  finally  the 
interest  of  the  national  defense.  It  is  with  this  broad  vista  be¬ 
fore  us  that  we  must  reach  our  judgment  on  the  present  appli¬ 
cations;  we  cannot  confine  our  vision  to  a  keyhole  view  which  would 
reveal  the  present  proposals  as  an  isolated  problem,  of  significance  only 
to  the  applicants  and  the  limited  traffic  they  propose  to  serve,  and  with 
no  implications  to  the  national  air  transport  system  as  a  whole,  whose 
sound  economic  development  is  a  matter  of  public  concern.”  Transcon¬ 
tinental  Coach-Type  Service  Case,  14  C.A.B.  720,  722-23  (1951). 

20 See  Tr.  11291,  11292,  11374,  11239,  11240,  11243-4  as  to  San  Francisco; 
Tr.  11342,  11345,  11347-9,  11351,  11356-9,  11233,  11234  as  to  Denver;  and 
Tr.  11322,  11324,  11347-9,  11351,  11356-9,  11236  as  to  Kansas  City. 
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made,  with  the  concomitant  benefits  of  generally  strength¬ 
ening  Western,  the  smallest  of  the  non-subsidized  trunk¬ 
line  carriers  (Tr.  11366-68),  and  Continental,  a  subsidized 
trunkline  carrier,  whose  dependence  on  mail  pay  subsidy 
was  materially  reduced  through  the  grant  of  new  regional 
authority  (Tr.  11363-64,  11238,  11246).  These  were  all 
proper  factors  for  the  Board  to  have  relied  on  in  conclud¬ 
ing  that  it  was  more  in  the  public  interest  to  make  grants 
to  existing  operators  than  to  petitioners. 

Petitioners  offered  no  benefits  outside  of  the  Chicago- 
West  Coast  area  that  could  match  the  important  benefits  to 
beyond-area  traffic  which  the  Board  found  would  flow 
from  certification  of  area  points  to  American,  United 
and  TWA.  Petitioners  did  not  possess  an  existing  route 
structure,  such  as  is  common  to  these  carriers,  that  would 
permit  awards  found  supportable  by  the  traffic  markets  in¬ 
volved,  yet  which  could  be  restricted  so  as  to  prevent  un¬ 
due  diversion  of  revenues  from  other  carriers.  An  award 
to  them  would  not  strengthen,  but  would  weaken,  existing 
carriers  found  in  need  of  strengthening.  In  short,  the  pre¬ 
dominant  needs  disclosed  by  the  record  were  simply  not 
of  a  kind  that  petitioners  could  fulfill. 

Having  amply  delineated  the  reasons  for  its  decisions  in 
terms  of  the  over-all  public  interest  and  in  accordance  with 
the  statutory  standards  of  Section  2,  the  Board  satisfied 
all  legal  requirements.  As  this  Court  has  recognized, 
where  the  issue  is  one  of  choosing  between  competing  ap¬ 
plicants,  “so  long  as  the  [selection]  process,  the  premises, 
and  the  judgment  are  not  arbitrary, ”  “[t]he  controversy 
is  in  an  area  into  which  the  Courts  are  seldom  justified  in 
intruding.”  Pinellas  Broadcasting  Company  v.  Federal 

Communications  Commission ,  -  U.S.  App.  D.C.  - , 

230  F.  2d  204  (1956),  cert.  den.  April  2, 1956.  Cf.  McClatchy 
Broadcasting  Co.  v.  Federal  Communications  Commission , 
C.A.D.C.,  Case  No.  12,470,  decided  January  17,  1956; 
Tampa  Times  Co.  and  Ormge  Television  Broadcasting 
Co.  v.  Federal  Commvmcations  Commission,  C.A.D.C., 
Case  Nos.  12,588  and  12,589,  decided  February  9,  1956; 
United  Air  Lines  v.  Civil  Aeronautics  Board,  81  U.S.  App. 
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D.C.  89,  155  F.  2d  169,  175  (1946).  It  is  not  necessary 
that  the  Board’s  findings  be  any  more  specific  than  those 
here  made;  it  is  enough  that  the  findings,  when  con¬ 
sidered  in  the  light  of  the  nature  of  “the  statutory 
authority  invoked  and  the  context  of  the  situation 
presented,”  are  sufficient  to  enable  the  Court  to  dis¬ 
charge  its  function  of  review.  Alabama  GS.R.  Co.  v. 
United  States,  340  U.S.  216,  228  (1951).  See  also, 
United  States  v.  Pierce  Auto  Lines,  327  U.S.  515  (1946) ; 
Capital  Transit  Co.  v.  United  States,  97  F.  Supp.  614, 
621,  (D.C.  D.C.,  1951,  opinion  by  Circuit  Judge  Wash¬ 
ington)  ;  Norfolk  Southern  Bus  Corp.  v.  United  States,  96 
F.  Supp.  756,  760  (E.D.  Va.,  1950),  aff’d  340  U.S.  802 
(1950) ;  Southern  Kansas  Greyhound  Lines  v.  United 
States,  134  F.  Supp.  502  (W.D.  Mo.,  1955).  Nor  is  it 
significant  that  the  implications  to  the  national  air  trans¬ 
port  system  as  a  whole  may,  as  they  did  in  the  present 
case,  dictate  that  new  or  additional  awards  be  made  only 
to  existing  operators.  Such  a  determination  is  the  Board’s 
to  make,  for  “[i]t  is  for  the  Commission,  not  the  court, 
to  say  what  public  convenience  and  necessity  requires  and 
whether  these  will  be  better  served  by  licensing  an  addi¬ 
tional  carrier  than  by  permitting  those  already  licensed 
to  expand  their  facilities.”  Norfolk  Southern  Bus  Corp. 
v.  United  States,  96  F.  Supp.  756,  761  (E.D.  Va.,  1950), 
quoting  Beard-Laney  v.  United  States,  83  F.  Supp.  27,  32 
(E.D.  S.C.,  1949),  aff’d  338  U.S.  803  (1949).  Cf.  Interstate 
Commerce  Commission  v.  Parker,  326  U.S.  60,  70,  72-73 
(1945) ;  Federal  Communications  Commission  v.  RCA 
Communications,  Inc.,  346  U.S.  86  (1953). 

B.  An  Adequate  Comparative  Evaluation  Was  Made  o£ 
Petitioners'  Application 

In  view  of  the  foregoing,  there  can  be  no  doubt  that  the 
Board  clearly  explained  why  the  applicants  it  selected 
would  better  serve  the  public  interest  than  petitioners. 
Nonetheless,  petitioners  complain  that  some  of  their  con¬ 
tentions  designed  to  establish  their  superiority  were  over¬ 
looked  or  ignored,  or  that  detailed  findings  were  not  made 
in  each  instance  to  refute  them.  There  is,  of  course,  no 


32 


requirement  that  the  Board  make  seriatim  rulings  upon 
all  matters  urged,  and  we  demonstrate  below  that  the 
consideration  afforded  petitioners’  contentions  was  ade¬ 
quate  in  all  respects.27 

Petitioners’  basic  claim  was  that  as  an  entirely  new 
operator,  capable  of  affording  low  fare  air  transportation 
service,  it  should  be  preferred.  But  as  we  have  seen,  the 
Board’s  findings  make  it  clear  that  on  balance,  the  Board 
concluded  that  the  over-all  public  interest  could  best  he 
served  by  awards  to  other  operators.  The  denial  did  not 
rest  on  any  exclusionary  policy  affecting  new  applicants 
(Tr.  11364).  Further,  the  ability  to  render  coach  services, 
although  a  pertinent  consideration,  is  not  alone  decisive, 
and  under  the  circumstances  present  here,  it  was  specifi¬ 
cally  found  not  to  warrant  petitioners’  certification  (Tr. 
11363).  The  Board  was  aware  of  the  desirability  of  the 
development  of  coach  service  (Tr.  11338,  11329,  11343, 
11232),  and  to  the  extent  that  a  further  stimulus  to  its 
development  was  needed,  the  Board  provided  it  by  the 
awards  to  TWA  and  Western,  both  recognized  as  vigorous 
coach  operators  (Tr.  11235,  11329).  Together  these  car¬ 
riers  will  serve  every  city  in  the  area  at  which  new  service 
was  awarded.  Thus  neither  petitioners’  contentions  in  this 
respect  nor  the  public  needs  were  “ignored.”28 

27  Petitioners  ’  blanket  assertion  (Br.,  p.  11)  that  the  Board  generally  did 
not  “ consider’ *  their  case  plainly  will  not  withstand  analysis.  The  Examiner 
in  his  initial  decision  set  forth  in  minute  detail  all  facets  of  petitioners  ’  argu¬ 
ments  and  evidence  (Tr.  11315-11321;  11361-11364),  and  this  portion  of  his 
decision  was  adopted  by  the  Board.  Further,  as  hereinafter  noted,  both  the 
Examiner  and  the  Board  dealt  specifically  with  the  primary  matters  urged  in 
support  of  certification.  Such  a  detailed  analysis,  coupled  with  specific  find¬ 
ings  on  the  principal  contentions  urged,  constitutes  adequate  treatment  of  an 
application.  See  Southern  Kansas  Greyhound  Lines  v.  United  States,  134  F. 
Supp.  502  (W.D.  Mo.,  1955)  specifically  so  holding. 

28  Petitioners  also  urge  (Br.,  pp.  25-28)  as  reasons  for  preference  (1)  that 
the  entry  of  a  new  carrier  into  the  trunkline  field  is  *  ‘  required  ’  ’  by  considera¬ 
tions  of  competition  and  market  growth,  (2)  that  petitioners  possess  a  more 
“vigorous  and  imaginative”  management,  (3)  that  existing  trunkline  car¬ 
riers  have  reached  a  “dangerously  dominant”  position  and  (4),  that,  in  any 
event,  superior  coach  development  which  petitioners  could  provide  outweighs 
any  adverse  effect  on  existing  carriers.  All  of  the  questions  (with  the  excep¬ 
tion  of  an  evaluation  of  petitioners’  management)  are  essentially  policy 


33 


Further,  both  the  Examiner’s  findings  and  the  Board’s 
opinion  reflect  a  weighing  of  petitioners’  application 
against  the  advantages  of  additional  awards  to  existing 
carriers,  and  in  each  instance  the  grounds  for  preference 
of  the  successful  applicants  are  explicitly  set  forth.  The 
Board  preferred  TWA  over  petitioners  at  Denver  because 
of  petitioners’  inability  to  offer  the  single-carrier  single¬ 
plane  services  to  the  east  which  the  public  convenience  and 
necessity  required  (Tr.  11244-5).  United  was  preferred  at 
Kansas  City  over  all  other  applicants,  including  petition¬ 
ers,  because  of  United’s  ability  to  furnish  competitive  one- 
carrier  service  not  only  to  the  east,  particularly  New 
York,  but  also  to  the  west  and  the  first  single-plane  serv¬ 
ice  to  the  Pacific  Northwest  (Tr.  11236-7,  11244-5).  Amer¬ 
ican’s  proposal  between  the  Bay  Area  and  Chicago  was 
preferred  because  of  the  need  of  an  effective  competitive 
service  by  a  third  transcontinental  carrier  with  traffic 
support  from  other  markets  (Tr.  11239-11241,  11243-4, 
11246),  and  the  need  of  improved  service  from  the  Bay 
Area  to  points  in  the  east  served  by  American  (Tr.  11240- 
1) — both  of  which  needs  petitioners  could  not  meet  (Tr. 

matters  and  petitioners ’  contentions  with  respect  thereto  plainly  are  at  war 
with  the  findings  made  by  the  Board  in  the  course  of  its  decision.  Insofar 
as  petitioners  rely  on  a  requirement  for  new  carrier  competition,  their  argu¬ 
ment  is  clearly  without  substance.  Section  2  of  the  Act  requires  competition 
only  “to  the  extent  necessary’ ’  for  sound  development,  and  the  Board  here 
found  that  the  quantum  of  additional  competition  provided  through  the  awards 
made  would  suffice.  As  the  Board  noted  (Tr.  11364),  there  is  no  requirement 
in  the  Act  that  there  be  unlimited  competition;  the  statutory  scheme  is  to 
the  contrary.  In  the  words  of  the  Supreme  Court,  “air  carriers  *  #  *  conduct 
their  business  under  a  regulated  system  of  limited  competition.”  American 
Airlines  v.  North  American  Airlines,  ....  U.S . 24  LW  4194,  4195,  de¬ 

cided  April  24,  1956.  Cf.  Federal  Communications  Commission  v.  BCA  Com¬ 
munications,  346  U.S.  86  (1953).  Petitioners’  arguments  concerning  the 
“dominant”  position  of  all  existing  carriers  were  of  necessity  answered  by 
the  Board ’s  findings  that  Western  and  Continental  were  in  need  of  strengthen¬ 
ing.  Further,  the  Board  recognized  some  disparity  in  strength  between  the 
transcontinental  operators,  and  one  of  the  basic  purposes  of  the  Board ’s  action 
here  was  to  maintain  an  appropriate  balance  and  to  achieve  effective  competi¬ 
tion  between  them  (Tr.  11243).  As  to  petitioners’  claims  of  superior  manage¬ 
ment,  the  determination  that  petitioners  could  not  better  provide  additional 
coach  service,  or  that  their  ability  in  this  respect  would  not  alone  justify  cer¬ 
tification,  carries  with  it  the  conclusion  that  petitioners  possess  no  distinctive 
attributes  warranting  special  consideration. 
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11246).  The  awards  to  both  TWA  and  United  were  re¬ 
stricted  to  long-haul  operations  in  order  to  minimize  the 
diversionary  effect  on  regional  carriers,  a  type  of  restric¬ 
tion  which  could  not  have  been  imposed  on  a  grant  to  peti¬ 
tioners  since  they  possess  no  existing  route  authority  (Tr. 
11235,  11237,  11693-95). 

The  reasons  favoring  the  selection  of  Western  and  Con¬ 
tinental  to  meet  area  service  requirements  are  equally 
specific.  Both  carriers  were  preferred  because  the  needs 
disclosed  were  for  a  regional  service  by  carriers  primarily 
interested  in  meeting  local  needs  (Tr.  11325,  11328,  11362, 
11364,  11366),  whereas  petitioners  would  concentrate  on 
rendering  long-haul  transportation  (Tr.  11362-63,  11245, 
11247),  and  because  both  carriers  were  in  need  of  strength¬ 
ening  (Tr.  11363-64,  11366-68).  Continental’s  application 
offered  the  prospect  of  superior  equipment  and  schedules 
(Tr.  11245)  with  substantial  savings  in  subsidy  (Tr.  11238, 
11246,  11363-64),  while  petitioners’  proposal  would  result 
in  substantial  loss  of  revenue  for  Continental  and  in¬ 
creased  dependence  on  subsidy  mail  pay  support  (Tr. 
11246).  Western’s  proposal  embraced  needed  service  to 
Reno  and  Salt  Lake  City  not  included  in  petitioners’  ap¬ 
plication  (Tr.  11247,  11362) ;  it  permitted  desirable  route 
integration  and  cost  reduction  (Tr.  11364,  11366) ;  and  it 
provided  for  more  new  single-carrier  service  at  less  reve¬ 
nue  diversion  from  other  carriers  than  did  the  proposals 
of  any  other  applicant  (Tr.  11364,  11367). 

In  view  of  the  foregoing,  we  think  the  fundamental  in¬ 
firmity  in  petitioners’  position  becomes  clear.  In  reality 
their  quarrel  is  not  with  any  supposed  lack  of  adequate 
consideration  of  their  application,  but  with  the  fact  that 
the  Board  ascribed  more  weight  to  the  considerations  of 
public  need  and  public  interest  which  support  the  awards 
made  than  to  those  advanced  by  petitioners.29 

We  note  petitioners  ’  contention  that  the  grant  to  Continental  was  “incon¬ 
sistent”  with  Board  policy  concerning  the  separation  of  local  service  and 
trunkline  routes  (Br.,  p.  29).  This  argument  avails  petitioners  nothing,  for 
the  Board ’s  authority  to  determine  public  convenience  and  necessity  is  not 
confined  by  any  limitations  of  nomenclature.  The  important  consideration  is 
whether  the  reasons  for  the  Board’s  award  arc  adequately  expressed,  not  the 
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We  find  nothing  in  Johnston  Broadcasting  Co.  v.  Fed¬ 
eral  Communications  Commission,  85  U.S.  App.  D.C.  40, 
175  F.  2d  351  (1949),  or  the  other  cases  cited  by  peti¬ 
tioners  to  indicate  that,  in  the  context  of  public  utility  reg¬ 
ulation,  any  greater  elaboration  in  findings  than  the  Board 
made  here  is  necessary.  Unlike  the  radio  field  where  the 
congressional  policy  contemplates  the  award  to  some  ap¬ 
plicant  of  an  available  facility,  and  where  comparative 
consideration  is  a  device  employed  to  determine  which 
applicant  will  receive  it,  the  Board’s  application  of  the 
public  interest  criteria  set  forth  in  Section  2  of  the  Act 
may  result  in  no  awards  at  all  or  in  awards  less  than  or 
differing  from  those  applied  for,  depending  on  the  Board’s 
evaluation  of  the  paramount  national  requirements  in  the 
light  of  the  record.  Thus  there  may  be  a  single  reason 
which,  because  of  its  overriding  significance  to  the  de¬ 
velopment  of  a  sound  air  transportation  system,  will  pre¬ 
clude  a  grant  to  an  applicant  or  class  of  applicants,  and 
which  therefore  renders  an  elaborate  comparison  of  the 
minutiae  of  all  applications  meaningless.  As  heretofore 
noted,  the  cases  most  pertinent  to  this  field  of  regulation 
require  only  that  the  administrative  agency  make  such 
findings  as  will  establish  a  rational  basis  for  decision. 
See  Alabama  G.S.R.  Co.  v.  United  States,  340  U.S.  216,  228 
(1951)  and  other  cases  cited  supra,  p.  31.  The  concept  of 
public  utility  regulation,  which  governs  air  carriers 

(American  Airlines  v.  North  American  Airlines, - U.S. 

- ,  24  L.W.  4194,  4195  (April  23,  1956)  by  its  very 

nature  demands  the  exercise  of  judgment  and  determina¬ 
tions  of  policy  not  only  in  selection  but  also  in  the  as¬ 
certainment  of  the  broader  public  purposes  to  be  served. 
In  our  view,  the  Board  is  not  obligated  to  carry  compara- 


doscriptive  label  placed  upon  it.  The  route  awarded  Continental,  by  whatever 
words  described,  was  one  calling  for  a  type  of  service  which  the  Board  found 
that  petitioners  would  not  provide.  And  even  were  it  to  be  assumed  that 
there  was  some  departure  from  prior  policy,  that  fact  is  not  significant  where, 
as  here,  the  determination  at  hand  rests  on  adequate  findings  unchallenged  as 
to  their  evidentiary  support.  See  M  f  M  Transportation  Co.  v.  United  States, 
128  F.  Supp.  296  (D.  Mass.,  1955),  aff’d  350  U.S.  857  (1955)  and  cases  cited 
in  footnote  20,  supra. 
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tive  consideration  beyond  the  point  where  a  good  and 
sufficient  reason  appears  for  denying  certification.  There 
were  ample  reasons  here  related  both  to  petitioners’  un¬ 
fitness  and  to  their  inability  to  fulfill  the  public  needs 
found  to  exist;  either  reason  will  support  the  denial  of 
petitioners’  application.  M  &  M  Transportation  Co.  y. 
United  States,  128  F.  Supp.  296  (D.  Mass.,  1955),  aff’d 
350  TJ.S.  857  (1955).30 

Nor  is  the  Board  required  in  cases  of  this  nature  to 
make  detailed  segment-by-segment  comparisons.  Many 
elements  to  be  considered,  such  as  prospective  traffic  de¬ 
velopment,  are  imponderables  lying  within  the  realm  of 
judgment  and  are  not  susceptible  to  this  type  of  analysis. 
American  Airlines  v.  Civil  Aeronautics  Board,  89  U.S. 
App.  D.C.,  365,  192  F.  2d  417  (1951).  To  hold  that  in  a 
proceeding  of  this  complexity,  there  must  be  detailed  com¬ 
parisons  for  every  applicant  for  every  conceivable  rout¬ 
ing  which  might  be  involved  would  be  to  cast  an  unwar¬ 
ranted  and  unnecessary  burden  on  the  Board.  As  the 
Board  has  stated: 

*‘[t]he  only  practical  approach  that  can  be  taken  in 
cases  of  this  type  [new  route  proceedings]  is  to  con¬ 
sider  the  applications,  not  with  a  view  as  to  how  an 
individual  proposal  would  benefit  the  applicant,  or 
whether  a  particular  proposed  route  is  required  pre¬ 
cisely  as  set  forth  in  an  application,  but  rather  to  con¬ 
sider  the  entire  case  with  the  objective  of  establish¬ 
ing  a  sound  transportation  pattern  in  the  area  in¬ 
volved.”  Southeastern  States  Case,  8  C.A.B.  716,  722 
(1947),  quoted  with  approval  in  Civil  Aeronautics 
Board  v.  States  Airlines,  338  U.S.  572,  580  (1950). 

Here  petitioners  received  full  consideration  of  their  pro¬ 
posal  in  the  light  of  the  needs  of  the  national  air  trans¬ 
portation  system  as  a  whole  found  to  exist,  and  the  basic 


30  Even  the  cases  decided  in  the  radio  field  would  indicate  that  disqualifica¬ 
tion  for  licensing  authority  may  stem  from  policy  determinations  as  well  as 
lack  of  essential  character  qualifications.  Footnote  23,  supra. 
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contentions  petitioners  advanced  were  weighed  and  re¬ 
jected.  We  submit  that  no  more  was  required.31 

C.  The  Awards  Made  Were  Sufficient  to  Meet 
The  Service  Needs 

Petitioners  also  assert  that  the  Board  did  not  adequately 
explain  why  it  could  not  also  grant  them  certificate  au¬ 
thority,  in  addition  to  the  awards  actually  made. 

The  short  answer  to  petitioners’  contention  is  that  even 
if  petitioners’  predictions  of  future  traffic  growth  were 
attainable,  that  fact  alone  did  not  justify  their  certifica¬ 
tion  now  (Tr.  11363).  The  existence  of  a  traffic  potential 
does  not  in  and  of  itself  justify  the  duplication  of  exist¬ 
ing  facilities  but  is  merely  one  factor  to  be  considered. 
See  e.g.y  Northwest  Airlines ,  Inc.,  et  al.,  Chicago-Mil- 
waukee-New  York  Service,  6  C.A.B.  217,  228,  232  (1944) ; 
Air  Freight  Case,  10  C.A.B.  572,  585  (1949).  Here  there 
were  compelling  reasons  of  public  convenience  and  neces¬ 
sity,  such  as  the  need  for  strengthening  other  carriers  and 
and  destructive  diversion  that  would  flow  from  a  grant 
to  petitioners,  which  were  of  overriding  significance,  and 
which  precluded  any  additional  awards. 

Further,  the  Board’s  findings  make  it  clear  that  the 
grants  made  would  fulfill  all  foreseeable  needs.  Thus,  the 
Board  found  that  only  one  additional  carrier  was  needed 
between  San  Francisco  and  Chicago,  which  need  was  satis¬ 
fied  by  the  authority  awarded  American  (Tr.  11240, 
11246) ;  that  no  additional  service  was  needed  between 
Los  Angeles  and  Chicago  (Tr.  11242,  11246)  ;32  that  as  a 

A  segment-by-segment  approach  would  not  have  fulfilled  the  broader  pub¬ 
lic  purposes  the  Board  sought  to  vindicate,  nor  would  it  have  benefited  peti¬ 
tioners.  It  would,  for  example,  be  wholly  impractical  to  certificate  petitioners 
to  provide  additional  service  between  Denver  and  Salt  Lake  City,  which  might 
be  a  logical  result  under  the  theory  petitioners  espouse.  Petitioners’  appli¬ 
cation  obviously  contemplated  no  such  limited  authority,  nor,  so  far  as  we  are 
aware,  did  they  specifically  request  any  such  limited  certification. 

32  The  award  to  Continental  was  not  based  on  any  need  for  additional  non¬ 
stop  service  between  these  points,  but  the  need  for  regional  service  between 
these  terminals  via  Kansas  City  and  Denver  (Tr.  11687).  Although  Con¬ 
tinental  will  have  nonstop  rights,  they  flow  simply  from  the  mechanics  of 
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result  of  the  award  to  Continental  “[sjervice  deficiencies 
between  Denver  and  Los  Angeles  and  Kansas  City  and 
Los  Angeles  would  be  corrected”  (Tr.  11368) ;  and  that 
Western’s  service  “will  amply  meet  the  needs  of  Reno” 
(Tr.  11232).  Similarly,  the  long-haul  awards  to  United 
and  TWA  at  Kansas  City  and  Denver,  respectively,  were 
deemed  adequate  to  meet  the  service  needs  of  those  cities 
(Tr.  11233-35,  11236-37).  These  findings,  which  are  un¬ 
challenged  as  to  their  evidentiary  support,  plainly  negate 
petitioners’  contention. 

Moreover,  the  necessity  for  imposing  restrictions  and 
the  findings  concerning  diversion  further  illustrate  the 
point.  The  Board  found  it  necessary  to  limit  United’s 
and  TWA’s  participation  in  area  traffic  by  the  imposi¬ 
tion  of  long-haul  restrictions  in  order  to  prevent  an  un¬ 
due  adverse  impact  on  existing  operators  (Tr.  11235, 
11237,  11693-95).  Portions  of  American’s  application  were 
denied  for  the  same  reason  (Tr.  11242-44).  Also,  restric¬ 
tions  were  placed  on  Continental  to  protect  Braniff  from 
diversion  between  Kansas  City  and  Chicago  (Tr.  11687). 
As  far  as  petitioners  are  concerned,  their  application  was 
denied  for  the  reason,  inter  alia ,  that  their  proposal  would 
divert  up  to  $1,130,000  from  Continental,  a  subsidy  car¬ 
rier,  on  its  route  between  Kansas  City  and  Denver  alone 
(Tr.  11246).  Were  the  Board  to  have  additionally  cer¬ 
tificated  petitioners,  the  diversion  would  have  been  in¬ 
creased  many  fold,  for  petitioners’  application  duplicated 
not  only  Continental’s  existing  Kansas  City-Denver  serv¬ 
ice  but  the  entire  new  route  granted  Continental.83  If  th« 
traffic  markets  in  question  could  not  support  the  applica¬ 
tions  denied,  in  addition  to  those  actually  granted,  with¬ 
out  destructive  diversion  from  existing  carriers,  they  ob- 

route  construction.  Continental  did  not  propose  to  schedule  such  services, 
and  to  the  extent  that  nonstop  rights  accrue  and  will  be  exercisable  in  the 
future,  the  Board  found  no  public  interest  considerations  that  would  justify 
imposition  of  a  restriction  to  prevent  them  (Tr.  11687-90). 

33  In  view  of  this  fact,  an  award  to  petitioners  with  a  restriction  against 
the  carnage  of  local  Kansas  City-Denver  traffic,  such  as  petitioners  now  sug¬ 
gest  (Br.  p.  41),  would  have  been  wholly  ineffective  to  accomplish  the  Board’s 
purpose  of  reducing  Continental ’s  dependence  on  subsidy  support. 
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viously  could  not  reasonably  support  additional  competi¬ 
tion  from  petitioners. 

To  the  extent  that  petitioners  are  urging  that  the  Board 
must  make  precise  findings  concerning  the  size  of  each 
travel  market  and  the  number  of  carriers  it  will  support, 
we  think  them  plainly  in  error.  A  new  route  proceeding  is 
in  nowise  comparable  to  the  rate  cases  relied  on  by  peti¬ 
tions  (Br.,  pp.  41-43),  where  facts  concerning  revenues 
and  costs  are  readily  ascertainable  and  essential  to  the 
application  of  a  rate  or  a  determination  of  its  reasonable¬ 
ness.  Questions  of  traffic  and  competitive  requirements  in¬ 
volve  essentially  judgment,  prophecy  and  policy,  matters 
which  are  not  capable  of  exact  definition.  Here  the  Board, 
by  weighing  such  factors  as  historic  traffic  experience,  the 
benefits  and  possible  adverse  effect  of  new  service  awards, 
and  the  broader  needs  of  the  national  air  transportation 
system,  formed  its  conclusions  concerning  the  amount  of 
additional  competition  required.  Since  the  Board  is  the 
sole  arbiter  of  the  public  interest  in  this  regard  and  its 
judgment  was  reasonably  reached,  the  Board’s  determina¬ 
tion  is  conclusive.  See  American  Airlines  v.  Civil  Aero¬ 
nautics  Board ,  89  U.S.  App.  D.C.  365, 192  F.  2d  417  (1951). 

HL  THE  BOARD  PROPERLY  DENIED  PETITIONERS'  MOTION 

FOR  CONSOLIDATION 

Petitioners  also  assert  that  the  Board,  by  denial  of  a 
motion  they  presented  for  the  first  time  when  hearings  were 
imminent,  erred  in  failing  to  expand  the  Board  proceeding 
to  encompass  their  proposals  for  new  route  authority  east 
of  Chicago,  or,  alternatively,  in  declining  to  restrict  the 
issues  so  as  to  preclude  the  possibility  of  nonstop  service 
to  points  east  of  Chicago.  Petitioners  contend  that  (1) 
Rule  12  of  the  Board’s  Rules  of  Practice,  which  requires 
that  all  such  requests  be  made  at  or  before  the  prehearing 
conference  in  the  absence  of  “good  cause”  shown,34  is 


34  Rule  12  (14  CFR  302.12)  is  reproduced  in  the  appendix  hereto,  p.  54 
Rule  12  applies  in  terms  only  to  requests  for  consolidation,  but  under  estab¬ 
lished  Board  practice  requests  to  contract  the  issues,  as  well  as  to  expand 
them,  customarily  are  made  at  or  before  the  prehearing  conference  (Tr.  580). 
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invalid,  and  (2)  that,  in  any  event,  the  Board  erred  in 
denying  the  motion  under  the  circumstances  here  present. 
We  show  below  that  Rule  12  is  a  proper  procedural  regu¬ 
lation  and  that  the  Board’s  action  was  plainly  correct. 

A.  The  Board's  Procedural  Rule  Governing  Consolidation 

Is  Valid 

Petitioners’  contention  in  this  respect  is  no  more  than 
an  assertion  that  a  claim  of  Ashbacker  invalidates  per  se 
any  effort  by  the  Board,  through  appropriate  rules,  to  re¬ 
quire  that  applicants  adhere  to  prescribed  procedural 
schedules.  We  think  the  law  is  clearly  to  the  contrary. 
The  Board,  like  other  administrative  agencies,  possesses 
full  statutory  authority  to  “conduct  its  proceedings  in 
such  manner  as  will  be  conducive  to  the  proper  dispatch 
of  business  and  to  the  ends  of  justice”  (Sec.  1001,  49 
U.S.C.  641),  and  it  has  the  power  to  accomplish  that  pur¬ 
pose  through  the  adoption  of  reasonable  rules  and  regu¬ 
lations  (Sec.  205(a),  49  U.S.C.  425).  Problems  of  pro¬ 
cedure  are  in  the  precise  area  where  the  Board  must  retain 
broad  discretion.  As  stated  in  Federal  Communications 
Commission  v.  Pottsville  Broadcasting  Co.,  309  TJ.S.  134, 
138  (1940) : 

“Necessarily,  therefore,  the  subordinate  questions 
of  procedure  in  ascertaining  the  public  interest,  when 
the  Commission’s  licensing  authority  is  invoked — the 
scope  of  the  inquiry,  whether  applications  should  be 
heard  contemporaneously  or  successively,  whether  par¬ 
ties  should  be  allowed  to  intervene  in  one  another’s 
proceedings,  and  similar  questions — were  explicitly 
and  by  implication  left  to  the  Commission’s  own  de¬ 
vising,  so  long,  of  course,  as  it  observes  the  basic  re¬ 
quirements  designed  for  the  protection  of  private  as 
well  as  public  interest.” 

See  also  Western  Air  Lines  v.  Civil  Aeronautics  Board, 
184  F.  2d  545,  549  (C.A.  9,  1950) ;  United  Air  Lines  v. 

Civil  Aeronautics  Board, - U.  S.  App.  D.C. - ,  228  F. 

2d  13,  16  (1955).  The  determination  of  which  among  con¬ 
flicting  and  overlapping  applications  will  be  consolidated 
in  route  proceedings  “necessitates  the  application  of  the 
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informed  judgment  of  an  expert  body  •  •  •  if  a  hopeless 
administrative  jumble  is  to  be  avoided.’ *  Eastern  Air 
Ernes  v.  Civil  Aeronautics  Board,  85  U.S.  App.  D.C.  412, 
178  F.  2d  726,  727  (1949). 

The  “basic  requirements”  for  the  protection  of  appli¬ 
cants  do  not  include,  as  petitioners  contend,  a  right  to  have 
their  applications  heard  when  and  how  they  choose,  regard¬ 
less  of  the  Board’s  rules  and  irrespective  of  the  procedural 
status  of  the  Board’s  docket.  The  Board,  as  the  ultimate 
arbiter  of  the  public  interest,  has  the  right  to  control  its 
own  proceedings,  and  for  that  control  to  be  effective  it 
must  have  the  authority  to  insist  that  parties  before  it 
act  in  an  affirmative  and  timely  manner  for  the  protection 
of  their  own  interests.  Indeed,  the  Ashbacker  decision 
itself  recognizes  that  a  requirement  for  filing  of  applica¬ 
tions  by  a  date  certain  may  be  necessary  in  order  to  as¬ 
sure  “orderly  administration.”  Ashbacker  Radio  Cory, 
v.  Federal  Communications  Commission,  326  U.S.  327,  333 
(1945). 35  Moreover,  this  Court  on  several  occasions  has 
recognized  the  validity  of  administrative  rules  embodying 
“cut-off”  dates,  which  serve  to  extinguish  private  rights 
that  are  not  timely  asserted.  See,  e.g.,  Ward  v.  Federal 
Communications  Commission,  71  TJ.S.  App.  D.C.  166,  108 
F.  2d  486,  490-91  (1939) ;  Beaumont  Broadcasting  Cory.  v. 
Federal  Communications  Commission,  91  U.S.  App.  D.C. 
Ill,  202  F.  2d  306,  308-9  (1952). 

The  requirements  of  Rule  12  are  plainly  reasonable. 
The  necessity  for  establishing  a  “cut-off”  date  for  the 
filing  of  motions  for  consolidation  or  contemporaneous 
hearing  of  air  route  applications  is  generally  conceded 
(Reg.  Ser.  No.  PR-17,  17  F.R.  7419).  The  prehearing  con¬ 
ference  serves  the  useful  purpose  of  helping  to  set  the 
future  course  of  Board  proceedings,  and  by  having  all 
potential  parties  and  the  scope  of  their  applications  known 
at  that  time,  issues  can  be  framed,  procedural  dates  fixed, 


35  Subsequent  to  this  decision,  the  Federal  Communications  Commission  did, 
in  fact,  adopt  rules  establishing  a  “cut-off”  date  for  requests  for  hearing  of 
mutually  exclusive  applications.  Commission’s  Buies,  Sec.  1.387(b)(3),  47 
CFE  1.387  (b)(3). 
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and  the  nature  and  extent  of  evidence  determined.  If  the 
Board,  in  regulating  the  highly  competitive  air  transpor¬ 
tation  industry,  is  to  be  required  to  permit  consolidation 
irrespective  of  the  timeliness  of  the  request,  then  the  ex¬ 
peditious  determination  of  matters  of  public  interest  be¬ 
comes  virtually  impossible.  Further,  the  accomplishment 
of  the  Board’s  statutory  duty  to  dispose  of  applications 
before  it  “as  speedily  as  possible”  is  rendered  even  more 
difficult.  (Sec.  401(c),  49  U.S.C.  481).38 

To  the  extent  that  petitioners  may  be  contending  that  an 
asserted  right  to  hearing  in  the  form  they  deemed  required 
cannot  be  lost  or  waived  by  their  own  non-compliance  with 
such  procedural  requirements,  their  contention  is  without 
merit.  It  is  well-established  that  statutory  rights,  like  the 
private  right  to  hearing  upon  applications  conferred  by 
the  Act,  may  be  lost  through  failure  to  assert  a  timely 
claim.  United  States  v.  Tucker  Truck  Lines ,  344  U.S.  33 
(1952) ;  Wales  v.  United  States ,  108  F.  Supp.  928,  931-2 
(N.D.  Tex.  1952),  aff’d  345  U.S.  954;  Ward  v.  Federal 
Communications  Commission ,  supra;  Pittsburgh  Radio 
Supply  House  v.  Federal  Communications  Commission, 
69  U.S.  App.  D.C.  22,  98  F.  2d  303  (1938).  Cf.  Greensboro- 
High  Point  Airport  Authority  v.  Civil  Aeronautics  Board, 
C.A.D.C.,  Case  No.  12,608,  decided  March  22,  1956.  In 
the  Ward  case,  the  petitioner  had  requested  comparative 
hearing  only  after  proceedings  on  the  claimed  rival  appli¬ 
cation  were  well  advanced  (108  F.  2d  at  p.  490).  Referring 
to  the  fact  that  the  petitioner  had  made  no  effort  to  have 
the  applications  heard  jointly,  although  permitted  to  do  so 
by  the  Commission’s  rules,  this  Court  stated  in  language 


As  is  the  ease  with  most  procedural  rules,  there  must,  of  course,  be  ex¬ 
ceptions  where  exceptional  circumstances  exist,  and  in  recognition  of  this 
fact  Buie  12  provides  for  the  consideration  of  late  filed  requests  upon  “good 
cause"  shown.  Situations  in  which  such  exceptions  are  made  are  not  un¬ 
common,  due  to  inadequacies  of  notice  of  prehearing  conference  or  other 
unusual  circumstances.  Indeed,  these  very  petitioners  were  permitted  par¬ 
ticipation  in  both  this  and  the  New  YorJe-Chicago  Service  Case  despite  the  late 
filing  of  both  their  application  and  requests  for  consolidation,  upon  a  showing 
of  good  cause.  See  Point  ITT  B,  infra. 
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fully  applicable  to  the  instant  case  (108  F.  2d  at  pp.  490, 
491) : 

As  appellant,  full-handed  with  knowledge  of  the 
situation,  failed  to  request  such  a  joint  hearing,  he  is 
in  no  position  to  demand — and  we  have  no  power  to 
require — that  the  Commission  suspend  its  normal 
functions  and  reopen  its  proceedings  in  order  to  de¬ 
termine  the  large  questions  which  he  seeks  now  to 
have  determined. 

Further,  in  Tucker ,  the  Supreme  Court  explicitly  upheld 
the  necessity  for  timely  requests  for  agency  action  in  ac¬ 
cordance  with  applicable  administrative  practice.  There 
the  Court  held  that  the  right  to  a  qualified  examiner  (un¬ 
der  the  Administrative  Procedure  Act)  was  forfeited  for 
failure  to  make  a  “timely  objection”  to  his  qualifications. 
The  Court  further  stated  that  by  “timely  objection”  it 
meant  one  “made  at  the  time  appropriate  under  its  [the 
agency’s]  practice,”  and  that  under  the  “established  prac¬ 
tice”  of  the  Interstate  Commerce  Commission  such  an 
objection  was  not  timely  unless  made  “before  the  exam¬ 
iner.”  These  cases  are,  we  submit,  completely  dispositive 
of  petitioners’  contentions. 

B.  The  Board  Did  Not  Abuse  Its  Discretion  or  Act  Arbitrarily 

in  Denying  the  Motion 

As  more  fully  set  forth  in  the  Counterstatement  of  the 
Case  (supra,  pp.  3-5),  petitioners  filed  their  application 
for  a  transcontinental  route  at  a  time  when  three  major 
route  proceedings  were  being  processed  by  the  Board. 
They  had  the  right  to  insist  upon  a  hearing  upon  that 
application  in  its  entirety  when  reached  in  due  course  for 
procedural  action,  but  did  not  elect  to  do  so.  Instead, 
they  chose,  upon  the  basis  of  a  claimed  right  under  the 
Ashbacker  doctrine,  to  seek  participation  in  the  three 
cases  upon  representations  that  consolidation  was  desired 
of  their  application  or  of  “such  parts  thereof  as  the  Board 
may  deem  proper”  (Tr.  239,  242)  and  that  such  consolida¬ 
tion  would  not  unduly  broaden  the  scope  of  the  proceedings 
(Tr.  257).  Insofar  as  pertinent  here,  the  Board,  upon  the 
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basis  of  these  representations,  severed  the  application  into 
'  two  parts  and  consolidated  appropriate  portions  into  the 
Denver  Service  Case  and  the  New  York-Chicago  Service 
Case  ( supra ,  pp.  3-5).  Although  petitioners  fully  ac¬ 
quiesced  in  this  disposition  of  their  application  (Tr.  430), 
they  would  now  have  the  Court  hold  that  they  were  free  to 
shift  their  position  and  insist,  in  effect,  that  their  applica¬ 
tion  for  transcontinental  authority  be  heard  as  a  single 
unit  in  the  Denver  Service  Case ,  despite  the  fact  that  their 
motion  was  made  at  a  time  when  the  issues  had  already 
been  framed,  exhibits  had  been  exchanged,  and  hearings 
were  imminent. 

We  think  it  clear  that  the  Board  properly  denied  the 
motion  as  untimely  (Tr.  579).  At  no  time  prior  to  the 
eve  of  hearings  did  petitioners  assert  a  legal  right  to  be 
heard  in  the  Denver  Service  Case  on  issues  of  new  route 
authority  east  of  Chicago  or  that  the  issues  therein  should 
be  restricted.  Pursuant  to  a  late  filed  but  accepted  motion, 
petitioners  at  an  early  stage  were  permitted  participa¬ 
tion  in  the  Denver  Service  Case  to  the  extent  of  the  part 
of  their  application  falling  within  the  geographic  scope  of 
that  proceeding  (Tr.  287,  289),  a  course  of  action  which 
petitioners  not  only  accepted  but  affirmatively  urged  by 
suggesting  partial  consolidation.  If  petitioners  had  felt 
that  consolidation  as  directed  by  the  Board  did  not  accord 
-with  their  views  of  Ashbacker ,  they  were  free  to  object, 
but  did  not  do  so.  As  found  by  the  Board,  petitioners 
offered  nothing  in  explanation  of  their  delay  of  some  six 
months  after  the  extent  of  their  participation  in  the  pro¬ 
ceeding  was  fixed  in  making  their  position  known  (Tr. 
579).  Thus  there  was  plain  noncompliance  with  Rule  12 
and  no  showing  of  “good  cause’ ’  which  would  permit, 
much  less  require,  any  exception  from  its  provisions.37 

37  We  note  petitioners’  claim  of  arbitrariness  predicated  on  the  assertion 
that  the  Board  generally  has  applied  Rule  12  “to  deny  those  applications  that 
the  Board-did  not  desire  to  consider  and  to  grant  those  that  it  did.”  (Br.  p. 
21).  This  contention  borders  on  the  frivolous,  and  no  facts  are  urged  to  sup¬ 
port  it.  Further,  petitioners’  reference  to  expansions  of  the  issues  after  the 
initial  consolidation  order  herein  affords  them  no  comfort.  All  such  changes 
were  made  with  good  reasons  expressed  therefor;  all  were  made  in  advance  of 
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Having  elected  to  proceed  by  having  portions  of  their 
application  heard  in  appropriate  area  proceedings,  peti¬ 
tioners  are  bound  by  that  election.  No  justification  exists 
for  petitioners’  failure  initially  to  insist  upon  hearing  on 
their  whole  application  in  the  Denver  Service  Case,  if  they 
thought  such  a  course  was  legally  required.  Petitioners 
had  full  notice  of  the  scope  of  the  proceeding  from  its 
inception,38  yet  they  sat  back  and  permitted  the  proceed¬ 
ing  to  go  forward  with  their  participation  limited  to  the 
geographic  area  involved,  presumably  saving  their  point 
to  be  urged  at  a  later  date  if  such  a  course  of  action 
then  appeared  to  be  desirable.  Petitioners  cannot  now  be 
heard  to  complain  that  their  belatedly  expressed  desire 
for  hearing  upon  a  basis  other  than  as  directed  by  the 
Board,  with  petitioners’  acquiescence,  was  not  granted. 
See  United  States  v.  Tucker  Truck  Lines,  344  U.S.  33 
(1952)  and  other  cases  cited  p.  42  supra.™ 

the  exchange  of  exhibits  and  the  noticing  of  the  proceeding  for  hearing;  and 
all  related  to  new  service  needs  of  points  within  the  geographic  area  (Reno 
and  Salt  Lake  City)  or  were  amply  refinements  of  preexisting  issues  (the 
interchange  question).  None  involved  a  major  transformation  of  the  nature  of 
the  proceeding,  for  which  petitioners  contend.  Moreover,  had  petitioners  also 
requested  authority  to  serve  Reno  and  Salt  Lake  City,  for  example,  there  is 
every  reason  to  suppose  that  the  Board  would  have  included  such  a  request  in 
view  of  the  expansion  of  the  issues  which  it  ordered. 

38  There  can  be  no  doubt  that  petitioners  were  aware  at  all  times  of  the 
fact  that  new  service,  nonstop  and  otherwise,  to  points  east  of  Chicago  would 
be  made  possible  by  the  awards  sought  by  the  transcontinental  carriers.  That 
was  evident  from  the  lead  docket  forming  the  basis  of  the  Denver  Service 
Case,  i.e.,  TWA ’s  application  to  add  Denver  to  its  transcontinental  route. 
The  Board  in  its  initial  consolidation  order  consolidated  applications,  inter 
alia,  of  American  and  United,  both  of  which  are  transcontinental  operators 
with  existing  routes  extending  east  of  Chicago,  without  restriction  or  require¬ 
ment  of  mandatory  stops  at  the  geographic  boundaries  of  the  proceeding  (Tr. 
287).  Further,  the  record  shows  that  the  question  of  evidence  concerning  non¬ 
stop  service  from  points  east  of  Chicago  to  cities  west  thereof  was  discussed 
on  January  15,  1954,  some  three  months  before  filing  of  petitioners’  motion, 
at  a  supplemental  prehearing  conference  attended  by  petitioners  ’  counsel 
(Tr.  503-509,  556-572). 

39  There  is  nothing  in  Northwest  Airlines  v.  Civil  Aeronautics  Board,  90  U-S. 
App  D.C.  158,  194  F.  2d  339  (1952),  on  which  petitioners  rely  (Br.,  pp.  7, 
9,  22)  which  compels  a  contrary  conclusion.  The  Court  expressly  recognized 
that  Northwest’s  right  to  consolidation  might  have  been  forfeited  (id.,  p.  344), 
but  determined  that  under  all  the  circumstances  a  forfeiture  had  not  occurred. 
The  situations  presented  by  the  two  cases  are  readily  distinguishable.  In 
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Apart  from  the  fact  that  petitioners  are  in  no  position 
to  complain  of  the  denial  of  their  motion  because  of  its 
untimeliness,  the  Board  also  correctly  based  the  denial  on 
the  independent  ground  that  granting  the  request  for  con¬ 
solidation  would  unduly  expand  the  issues  in  the  proceed¬ 
ing  and  unduly  delay  decision  therein  (Tr.  579). 40  In  our 
view,  petitioners’  arguments  to  the  contrary  evidence  a 
complete  misconception  of  the  consequences  that  would 
have  flowed  from  granting  their  request. 

Contrary  to  petitioners’  assertion  (Br.,  pp.  23),  it  is 
not  true  that  had  the  requested  consolidation  been  ordered 
the  “only  issue  would  have  been  to  examine  Petitioners’ 
comparative  qualifications.”  When  the  motion  was  made, 
petitioners’  original  transcontinental  application  already 
had  been  severed  into  two  parts,  and  to  accomplish  the 
result  petitioners  desired  the  Board  would  have  had  to 
consolidate  the  portion  of  petitioners’  application  in  the 
New  York-Chicago  Service  Case  with  the  present  proceed- 

Northwest,  the  carrier's  complaint  was  that  it  had  never  received  consolida¬ 
tion  of  or  a  hearing  on  its  application.  Here,  however,  pertinent  portions  of 
petitioners’  application  were  consolidated  in  a  manner  consistent  with  their 
initial  request;  they  were  heard;  and  their  only  complaint  is  that,  by  an  un¬ 
timely  request  therefor,  they  should  have  been  permitted  also  to  be  heard  on 
other  parts  of  their  application  which  were  excluded  and  in  which  action  peti¬ 
tioners  had  acquiesced.  Further,  there  was  no  consolidation  rale,  as  such,  ap¬ 
plicable  to  Northwest,  but  only  a  general  provision  stating  that  1  ‘  ordinarily, 
requests  for  consolidation  should  be  made  not  later  than  at  the  prehearing 
conference  *  *  As  hereof  ore  noted,  the  present  Buie  12,  which  was  fully 
applicable  to  petitioners,  makes  filings  at  or  before  the  prehearing  conference 
mandatory  in  the  absence  of  good  cause  shown.  For  an  explanation  of  the 
reasons  for  the  rule,  see  Point  III  A,  supra. 

40  Petitioners’  primary  emphasis  has  been  on  the  Board’s  failure  to  con¬ 
solidate,  and  accordingly  that  is  the  claim  principally  dealt  with  herein.  Peti¬ 
tioners’  alternative  request  for  limitation  of  the  issues  so  as  not  to  encom¬ 
pass  nonstop  services  of  Chicago  was  also  denied  on  the  grounds 
that  (1)  it  was  not  timely  filed,  and  (2)  any  such  restriction  on  the  issues 
would  not  be  in  the  public  interest  (Tr.  580).  The  correctness  of  the  reasons 
ascribed  by  the  Board  are  not  open  to  serious  question.  In  addition  to  the 
inevitable  delay  that  would  result  from  affording  all  parties  the  opportunity 
to  conform  their  evidence  to  the  change  in  issues,  the  Board  found  that  such 
action  would  unnecessarily  restrict  the  Board’s  power  to  fulfill  service  needs 
which  had  been  at  issue  in  the  proceeding  since  its  inception.  Any  such  limita¬ 
tion  *  *  in  order  to  protect  North  American  against  possible  consequences  of  its 
own  delay”  was  found  to  be  contrary  to  the  public  interest  (Tr.  580). 
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ing.  Had  the  Board  done  so,  the  result  would  be  to  con¬ 
vert  two  area  proceedings  into  a  single  mammoth  pro¬ 
ceeding  concerned  with  service  issues  from  coast  to  coast 

Under  these  circumstances,  there  can  be  no  doubt  that 
expansion  and  delay  of  the  proceeding  would  have  re¬ 
sulted,  for  the  action  required  of  the  Board  would  be 
tantamount  to  the  establishment  of  a  new  proceeding.  The 
parties  would  have  to  be  afforded  the  opportunity  to  offer 
extensive  exhibits,  since  consolidation  on  this  basis  would 
inject,  for  the  first  time,  issues  of  new  service  between 
many  additional  pairs  of  points.  Thus  the  issues  of  serv¬ 
ice  by  a  new  carrier  between  Chicago  and  all  of  the  cities 
east  of  that  point  sought  by  petitioners  (Detroit,  Cleve¬ 
land,  Pittsburgh,  Philadelphia  and  New  York)  would  have 
been  raised  by  consolidation  of  the  portions  of  petitioners’ 
transcontinental  application  included  in  the  two  proceed¬ 
ings.  This  would  include,  of  course,  issues  of  service  be¬ 
tween  the  various  eastern  intermediate  points,  such  as 
between  Detroit  and  Pittsburgh,  New  York  and  Cleveland, 
etc.  In  addition,  service  by  a  new  carrier  between  Los 
Angeles  and  all  of  the  foregoing  points  and  between  San 
Francisco41  and  all  of  the  foregoing  points  would  also  have 
been  put  in  issue.  Further,  as  the  Board  pointed  out  (Tr. 
759),  no  such  proposal  had  even  been  noticed  for  pre- 
hearing  conference,  and  therefore  others  not  presently 
parties  would  have  to  be  accorded  the  right  to  file  appro¬ 
priate  competing  applications  and  to  request  their  con¬ 
solidation.42  Inasmuch  as  any  such  proceeding  would  be 

41  While  the  application  of  American  in  the  Denver  Service  Cate  raised 
issues  of  nonstop  service  between  San  Francisco  and  eastern  points,  American 
already  had  one  or  two-stop  rights  between  those  points.  As  hereinafter  noted, 
American  did  not,  in  fact,  receive  new  nonstop  authority  east  of  Chicago. 

42  This  procedure  represents  standard  Board  practice  and,  as  heretofore 
noted  ( supra,  fn.  37)  stems  from  the  requirement  of  the  Board’s  Bales  of 
Practice  that  requests  for  consolidation  of  applications  with  an  application 
assigned  for  hearing  must  be  made  not  later  than  the  prehearing  conference 
on  the  latter.  Obviously,  applicants  cannot  be  charged  for  failure  to  timely 
seek  consolidation  with  an  application  which  is  added  to  the  consolidated  pro¬ 
ceeding  bat  notice  of  which  was  not  included  in  the  notice  of  prehearing  con¬ 
ference.  For  comparable  situations  arising  in  other  Board  proceedings,  see 
e.ff..  Order  Noe.  E-7559,  dated  July  14,  1953;  E-8327,  dated  May  7,  1964; 
and  E-9734,  dated  November  10,  1955. 
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concerned  with  many  of  the  most  lucrative  traffic  generat¬ 
ing  points  in  the  country,  it  seems  certain  that  additional 
applications  would  be  filed,  thereby  placing  in  motion  an¬ 
other  round  of  prehearing  conferences,  consolidation 
orders  and  other  procedural  determinations  before  the 
matter  could  be  brought  on  for  hearing.43 

It  is  true,  of  course,  that  the  Board  must  afford  ade¬ 
quate  protection  to  private  rights.  But  due  dispatch  of 
the  Board’s  business,  with  its  resultant  effect  upon  the 
rights  of  other  parties  and  the  needs  of  the  air  transpor¬ 
tation  system,  is  also  in  the  public  interest.  The  Board 
fully  considered  petitioners’  claims,  found  them  unjustified, 
and  determined  that  broader  considerations  of  public  in¬ 
terest  compelled  their  rejection.  Certainly  the  Board 
acted  reasonably  and  within  the  realm  of  its  permissible 
discretion  in  refusing  to  expand  the  inquiry  to  the  point 
where  it  would  be  virtually  unlimited  in  geographic  scope. 

Insofar  as  petitioners  are  relying  on  the  claim  that  the 
course  of  action  they  sought  was  legally  required  under 
the  Ashbacker  doctrine,  we  think  their  position  is  errone¬ 
ous.  Reduced  to  its  essentials,  their  assertion  is  that  when¬ 
ever  an  existing  carrier  seeks  to  add  a  new  point  to  its 
system,  the  Board  must,  as  a  matter  of  law,  contempo¬ 
raneously  hear  and  comparatively  consider  all  those  which 
seek  to  duplicate  services  from  that  point  to  any  and  all 
others  on  the  carrier’s  existing  route  system.44  This  is 

43  Some  of  the  problems  which  the  Board  would  face  can  be  illustrated  by 
the  consolidation  orders  entered  in  the  proceeding  (Order  E-7615,  Tr.  287 ; 
Order  E-7879,  Tr.  415).  As  those  orders  show,  many  applications  initially 
were  denied  consolidation  on  the  ground,  inter  alia ,  that  their  inclusion  would 
unduly  expand  the  issues.  Had  petitioners’  request  been  granted,  it  is  prob¬ 
able  that  the  Board  would  also  be  required  to  include  United’s  application  for 
new  transcontinental  route  authority,  which  was  the  matter  at  issue  before 

this  Court  in  United  Air  Lines  v.  Civil  Aeronautics  Board,  -  U.S.  App. 

D.C. - ,  228  F.  2d  13  (1955).  Moreover,  as  noted  above,  it  would  appear  to 

be  a  practical  certainty  that  disappointed  applicants  initially  denied  consolida¬ 
tion,  as  well  as  new  parties,  would  file  similar  requests.  The  Court’s  attention 
is  respectfully  invited  to  the  Board’s  brief  in  United  for  a  more  detailed 
analysis  of  the  scope  of  the  original  applications  herein. 

44  Petitioners  treat  the  Ashbacker  decision  as  though  the  determinative 
factor  is  the  scope  of  the  applications  heard  rather  than  the  awards  made. 
But  that  decision  by  its  express  terms  finds  the  injury  only  to  the  extent 
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precisely  the  type  of  contention  presented  to  this  Conrt  at 
an  earlier  stage  of  this  proceeding  {United  Air  Lines  v. 
Civil  Aeronautics  Board ,  supra),  and  one  which  wonld  re¬ 
quire  that  every  proceeding  concerned  with  such  applica¬ 
tions  be  virtually  nationwide  in  scope.  The  mere  state¬ 
ment  of  the  proposition  demonstrates  its  incongruity  with 
the  recognized  breadth  of  the  Board’s  discretion  in  such 
matters.  The  Board  customarily  hears  new  route  pro¬ 
posals  on  an  area  basis,  and  it  possesses  full  authority 
to  do  so.  See  e.g ,  Eastern  Air  Lines  v.  Civil  Aeronautics 
Board ,  supra;  Western  Air  Hues  v.  Civil  Aeronautics 
Board,  supra;  Civil  Aeronautics  Board  v.  State  Airlines , 
338  U.S.  572,  576,  577  (1950).  The  Board’s  authority  in 
this  regard  has  been  recognized  in  the  specific  context  of 
an  Ashbacleer  claim.  Seaboard  &  Western  Airlines  v.  Civil 
Aeronautics  Board,  86  U.S.  App.  D.C.  9,  181  F.  2d  777, 
779-780  (1949).  Plainly,  Ashbacleer  does  not  envision  or 
require  the  extreme  results  for  which  petitioners  contend.45 


that  grants  of  rival  applications,  which  are,  in  fact,  mutually  exclusive,  have 
been  made  without  comparative  consideration.  Measured  in  these  terms,  there 
is  little  of  which  petitioners  can  complain,  for  nonstop  possibilities  to  points 
cast  of  Chicago  can  arise  only  from  two  of  the  awards  made — TWA’s  cer¬ 
tification  at  Denver  and  United’s  at  Kansas  City.  This  is  but  a  minor  part 
of  the  transcontinental  route  authority  petitioners  sought.  Further,  petitioners’ 
participation  in  the  case  made  it  clear  that  they  were  interested  primarily  in 
service  to  and  from  Los  Angeles  and  San  Francisco  (Tr.  11245),  and  no  new 
nonstop  service  from  these  points  to  the  east  was  authorized.  Continental, 
which  received  the  Los  Angeles-Chicago  route  via  Denver  and  Kansas  (Sty, 
has  no  existing  route  system  east  of  Chicago.  American’s  award  of  nonstop 
authority  between  San  Francisco  and  Chicago  mandatorily  requires  a  stop  at 
Chicago,  so  that  American  can  provide,  at  best,  new  one-stop  service  to  the 
east. 

46  Petitioners’  reliance  on  the  Ashbacker  views  expressed  by  the  Court  in 
Delta  Air  Lines  v.  Civil  Aeronautics  Board ,  C.A.D.C.,  Case  No.  12,694  [Memo¬ 
randum  opinion  of  October  24,  1955]  as  determinative  here  is  misplaced.  The 
Court  expressly  disclaimed  any  intention  of  extending  those  views  to  the  pres¬ 
ent  situation,  when  it  said:  “We  are  not  here  dealing  with  a  situation  in 
which  the  circumstances  put  one  applicant  at  a  disadvantage,  as,  for  example, 
where  a  newcomer  is  in  contest  with  an  established  licensee,  or  where  some 
proceedings  have  transpired  to  completion  without  a  protest.”  [P.  5  of  slip 
opinion].  Both  exceptions  are  applicable  here.  Petitioners  admittedly  are 
newcomers,  and  their  failure  to  make  timely  protest  bars  their  claim  irrespec¬ 
tive  of  the  merits  thereof. 
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Nor  have  petitioners  demonstrated  that  they  were  in  any 
way  prejudiced  by  the  denial  of  their  motion.  Having 
elected  to  request  participation  in  the  Board’s  pending 
proceeding  rather  than  await  hearing  on  their  applica¬ 
tion  as  an  entirety,  petitioners  necessarily  took  the  pro¬ 
ceeding  as  they  found  it.  They  were  on  complete  parity 
with  other  parties,  and  petitioners,  as  well  as  the  trans¬ 
continental  carriers,  introduced  evidence  of  traffic  moving 
to  and  from  points  east  of  Chicago  in  support  of  the 
awards  they  sought  (Tr.  2212-13).  Petitioners  could  have 
requested  simultaneous  decision  in  the  New  York-Chicago 
Service  Case  and  the  Denver  Service  Case  if  they  thought 
such  action  was  necessary  to  assure  them  a  fair  hearing 
on  their  entire  application,  but  they  did  not  do  so.48  True 
enough,  some  applicants,  unlike  petitioners,  possessed  ex¬ 
isting  route  structures  to  points  beyond  the  area.  But  it 
does  not  follow,  as  petitioners  apparently  would  have  it, 
that  the  Board  must  view  the  carriers  with  existing  routes 
as  though  they  did  not  possess  such  routes  but  were 
applying  for  them  in  this  proceeding.  Petitioners’  disad¬ 
vantage  in  this  respect  was  not  attributable  to  any  error 
on  the  Board’s  part,  but  was  simply  the  natural  and  in¬ 
escapable  disadvantage  which  confronts  any  newcomer 
when  “in  a  contest  with  an  established  licensee  *  • 
Delta  Air  Lines  v.  Civil  Aeronautics  Board,  C.A.D.C., 
Case  No.  12,694  [Memorandum  opinion  of  October  24, 
1955,  p.  5]. 


In  this  connection,  it  should  be  pointed  out  that  in  the  New  YorTc-Chicago 
Service  Case  petitioners,  although  they  there  were  also  competing  applicants 
with  existing  carriers,  raised  no  objection  to  the  extent  of  the  participation 
permitted  them,  nor  did  they  assert  any  error  resulting  from  the  Board’s 
failure  to  hear  their  entire  transcontinental  route  application  in  a  single  pro¬ 
ceeding.  If  the  theory  of  AshbacJcer  which  they  now  espouse  were  any  more 
than  an  afterthought,  it  seems  only  reasonable  that  petitioners  would  have 
noted  their  objection  in  that  proceeding  also. 
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CONCLUSION 

Upon  the  basis  of  the  foregoing  reasons  and  authorities, 
the  Board’s  orders  should  be  affirmed. 

Respectfully  submitted, 

Stanley  N.  Barnes, 

Assistant  Attorney  General, 

Daniel  M.  Friedman, 

Attorney, 

Department  of  Justice, 

Franklin  M.  Stone, 

General  Counsel, 

Civil  Aeronautics  Board. 

John  H.  Wanner, 

Associate  General  Counsel, 

0.  D.  Ozmbnt, 

Chief,  Litigation  and 
Research  Division, 

Robert  L.  Park, 

Gerald  F.  Krassa, 

Attorneys , 

Civil  Aeronautics  Board. 

Dated:  April 30, 1956 
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APPENDIX 

The  relevant  provisions  of  the  Civil  Aeronautics  Act 
of  1938,  52  Stat.  973,  as  amended  (49  U.S.C.  401,  et  seq.) 
and  of  the  Procedural  Regulations  of  the  Civil  Aeronautics 
Board  are: 


Declaration  of  Policy 

Sec.  2  [49  U.S'.C.  402].  In  the  exercise  and  perform¬ 
ance  of  its  powers  and  duties  under  this  Act,  the  Authority 
[Board]  shall  consider  the  following,  among  other  things, 
as  being  in  the  public  interest,  and  in  accordance  with  the 
public  convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce  of 
the  United  States,  of  the  Postal  Service,  and  of  the  na¬ 
tional  defense ; 

(b)  The  regulation  of  air  transportation  in  such  man¬ 
ner  as  to  recognize  and  preserve  the  inherent  advantages 
of,  assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  im¬ 
prove  the  relations  between,  and  coordinate  transporta¬ 
tion  by,  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  un¬ 
just  discriminations,  undue  preferences  or  advantages,  or 
unfair  or  destructive  competitive  practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  foreign  and  domestic  com¬ 
merce  of  the  United  States,  of  the  Postal  Service,  and  of 
the  national  defense ; 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aero¬ 
nautics. 
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Certificate  of  Public  Convenience  and  Necessity 
Certificate  Required 

Sec.  401  [49  U.S.C.  481].  (a)  No  air  carrier  shall  en¬ 
gage  in  any  air  transportation  unless  there  is  in  force  a 
certificate  issued  by  the  Authority  [Board]  authorizing 
such  air  carrier  to  engage  in  such  transportation :  •  •  • 

•  •  •  •  • 


Issuance  of  Certificate 


(d)(1)  The  Authority  [Board]  shall  issue  a  certificate 
authorizing  the  whole  or  any  part  of  the  transportation 
covered  by  the  application  ifjt  finda  thatiha  applicant  ig_ 
ffitT  willing  anrt  aftte-pn  perform  such  transportation  prop¬ 
erly,  frnSto  conform  to  the_prOYisions  of  this  AcFand  the 
rules,  regulations,  ajid,  requirements  pf  the  "Authority 
[Board]  her ennder.CaM^  that  such  transportation  is  re¬ 
quired  by  the  /public  convenience  and  necessity/:  otherwise 
vsucn  application  shall  be  denied.  Y 


(2)  In  the  case  of  an  application  for  a  certificate  to  en¬ 
gage  x  in  temporary  air  transportation,  the  Authority 
[Board]  may  issue  a  certificate  authorizing  the  whole  or 
any  part  thereof  for  such  limited  periods  as  may  be  re¬ 
quired  by  the  public  convenience  and  necessity,  if  it  finds 
that  the  applicant  is  fit,  willing,  and  able  properly  to  per¬ 
form  such  transportation  and  to  conform  to  the  provi¬ 
sions  of  this  Act  and  the  rules,  regulations,  and  require¬ 
ments  of  the  Authority  [Board]  hereunder. 


Judicial  Review  of  Authority’s  Orders 

•  •  •  •  • 

Sec.  1006  [49  U.S.C.  646] 

•  •  •  •  • 

Findings  of  Fact  by  Authority  [Board]  Conclusive 

(e)  The  findings  of  facts  by  the  Authority  [Board],  if 
supported  by  substantial  evidence,  shall  be  conclusive.  No 
objection  to  an  order  of  the  Authority  [Board]  shall  be 
considered  by  the  court  unless  such  objection  shall  have 
been  urged  before  the  Authority  [Board]  or,  if  it  was  not 
so  urged,  unless  there  were  reasonable  grounds  for  failure 
to  do  so. 

«  •  «  •  • 


♦ 

> 
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Procedural  Regulations  of  the 
Civil  Aeronautics  Board 

Part  302 — Rules  of  Practice  in  Economic  Proceedings. 

Rule  302.12  as  amended,  effective  September  15,  1952, 
17  F.R.  7419;  14  CFR  302.12.  Consolidations,  (a)  The 
Board,  upon  its  own  initiation  or  upon  motion,  may  con¬ 
solidate  for  hearing  or  for  other  purposes  or  may  con¬ 
temporaneously  consider  two  or  more  proceedings  which 
involve  substantially  the  same  parties,  or  issues  which 
are  the  same  or  closely  related,  if  it  finds  that  such  con¬ 
solidation  or  contemporaneous  hearing  will  be  conducive 
to  the  proper  dispatch  of  its  business  and  to  the  ends  of 
justice  and  will  not  unduly  delay  the  proceedings.  Al¬ 
though  the  Board  may,  in  any  particular  case,  consolidate 
or  contemporaneously  consider  two  or  more  proceedings 
on  its  own  motion,  the  burden  of  seeking  consolidation 
or  contemporaneous  consideration  of  a  particular  applica¬ 
tion  shall  rest  upon  the  applicant  and  the  Board  will  not 
undertake  to  search  its  docket  for  all  applications  which 
might  be  consolidated  or  contemporaneously  considered. 

(b)  Time  for  filing.  A  motion  to  consolidate  or  con¬ 
temporaneously  consider  an  application  with  any  other 
application  shall  be  filed  not  later  than  the  prehearing 
conference  in  the  proceeding  with  which  consolidation  or 
contemporaneous  consideration  is  requested,  and  shall  re¬ 
late  only  to  a  then  pending  application.  If  made  at  such 
conference  the  motion  may  be  oral.  All  motions  for  con¬ 
solidations  or  for  consideration  of  issues  which  enlarge, 
expand,  and  change  the  nature  of  a  proceeding  shall  be 
addressed  to  the  Board,  unless  made  orally  at  the  pre- 
hearing  conference,  in  which  event  the  presiding  Exam¬ 
iner  will  present  such  motion  to  the  Board  for  its  deci¬ 
sion.  A  motion  which  is  not  timely  filed  shall  be  dismissed 
unless  the  movant  shall  clearly  show  good  cause  for  his 
failure  to  file  such  motion  on  time.  A  motion  which  does 
not  relate  to  an  application  pending  at  the  time  of  or  be¬ 
fore  the  prehearing  conference  in  the  proceeding  with 
which  consolidation  or  contemporaneous  consideration  is 
requested  shall  likewise  be  dismissed  unless  the  movant 
shall  clearly  show  good  cause  for  his  failure  to  file  the 
application  within  the  prescribed  period. 

•  •  •  •  • 
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Case  No.  13,053. 


NORTH  AMERICAN  AIR  LINES,  INC.,  Et  Al., 

Petitioners, 

vs. 


CIVIL  AERONAUTICS  BOARD, 


Respondent. 


On  Petition  to  Review  an  Order  of  the 
Civil  Aeronautics  Board. 


BRIEF  OF  INTERVENER,  UNITED  AIR  LINES,  INC. 


COUNTER-STATEMENT  OF  THE  CASE. 


The  Denver  Service  Case,  which  is  the  subject  of  review 
by  this  Court,  was  a  consolidated  proceeding  before  the 
Respondent,  Civil  Aeronautics  Board.  Subsequent  to  a 
prehearing  conference  held  on  February  24,  1953,  before 
an  Examiner,  the  Board  on  August  6,  1953,  issued  an 
Order  (E-7615)  which,  among  other  things,  consolidated 
applications  of  American  Airlines,  Continental  Air  Lines, 
North  American  Air  Lines,  Trans  World  Airlines,  United 
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Air  Lines,  and  Western  Air  Lines  for  hearing  in  that  pro¬ 
ceeding. 

North  American’s  application  (Docket  No.  6063),  as 
originally  filed,  requested  a  number  of  new  routes  includ¬ 
ing  the  following  (Tr.  138) : 

Route  No.  3— Between  (1)  the  terminal  point  San 
Francisco,  California;  (2)  the  following  intermediate 
points:  Los  Angeles,  California;  Oklahoma  City, 
Oklahoma;  Tulsa,  Oklahoma;  St.  Louis,  Missouri; 
Chicago,  Illinois;  Philadelphia,  Pennsylvania;  and  (3) 
the  terminal  point,  New  York,  New  York. 

Route  No.  4 — Between  (1)  the  terminal  point,  San 
Francisco,  California;  (2)  the  following  intermedi¬ 
ate  points:  Los  Angeles,  California;  Denver,  Colo¬ 
rado;  Kansas  City,  Missouri;  St.  Louis,  Missouri; 
Chicago,  Illinois ;  Detroit,  Michigan;  Cleveland,  Ohio; 
Pittsburgh,  Pennsylvania;  and  (3)  the  terminal  point, 
New  York,  New  York. 

Route  No.  S — Between  (1)  the  terminal  point,  Los 
Angeles,  California;  (2)  the  following  intermediate 
points:  San  Francisco,  California;  Oklahoma  City, 
Oklahoma;  Tulsa,  Oklahoma;  Fort  Worth,  Texas; 
Dallas,  Texas;  Houston,  Texas;  Atlanta,  Georgia; 
Washington,  D.  C.;  New  York,  New  York;  and  (3)  the 
terminal  point,  Boston,  Massachusetts. 

Simultaneously  with  the  filing  of  its  application,  North 
American  filed  motions  in  each  of  three  separate  Board 
proceedings,  viz.,  the  Neiv  York-Chicago  Service  Case ,  the 
Denver  Service  Case  and  the  Northeast-Southwest  Service 
Case ,  requesting  consolidation  of  that  application  “or  such 
parts  thereof  as  the  Board  may  deem  proper”  into  each 
of  those  proceedings.  Pursuant  to  that  request,  the  Board 
severed  North  American’s  application  into  parts  and  as¬ 
signed  each  part  a  new  docket  number.  The  part  request¬ 
ing  routes  between  Chicago-New  York  via  Philadelphia 
and  via  Detroit,  Cleveland  and  Pittsburgh  was  consoli¬ 
dated  for  hearing  in  the  New  York-Chicago  Service  Case 
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on  July  14,  1953.  Consolidation  of  the  Chicago-Denver- 
Kansas  City-Los  Angeles  portion  into  the  Denver  Service 
Case  was  ordered  on  August  6,  1953.  The  part  seeking 
routes  between  Oklahoma  City  and  New  York  via  Tulsa, 
St.  Louis  and  Philadelphia  and  via  Tulsa,  Fort  Worth, 
Dallas,  Houston,  Atlanta  and  Washington  was  consolidated 
into  the  Northeast-Southwest  Service  Case  by  the  Board’s 
Order  of  October  8,  1953  (Tr.  578). 

At  no  time  did  North  American  take  any  exception  to  the 
Board’s  action  in  consolidating  its  request  for  routes  in 
the  New  York-Chicago  area  for  hearing  in  the  New  Yorh- 
Chicago  Service  Case  (Tr.  578).  Insofar  as  the  Denver 
Service  Case  is  concerned,  it  was  not  until  April  29, 1954 — 
eight  months  after  the  initial  order  of  consolidation — that 
North  American  raised  the  first  question  presented  in  its 
instant  petition  for  review,  i.  e.,  that  it  was  entitled  to  a 
contemporaneous  hearing  with  respect  to  service  between 
New  York,  Philadelphia,  Pittsburgh,  Cleveland  and  Detroit 
to  Kansas  City,  Denver,  Los  Angeles  and  San  Francisco. 
This  motion  came  at  a  time  after  exhibits  in  chief  had  been 
exchanged  by  all  parties  (March  31,  1954),  after  the  no¬ 
tice  of  hearing  had  been  issued  (April  6,  1954)  and  less 
than  three  weeks  prior  to  commencement  of  the  hearing 
(May  18,  1954)  (Tr.  578).  It  also  followed  by  approxi¬ 
mately  six  and  one-half  months  an  earlier  motion  that 
North  American  had  filed  on  August  6,  1953,  specifically 
requesting  amendment  of  the  Board’s  initial  order  of  con¬ 
solidation  so  as  to  include  in  the  Denver  Service  Case 
the  part  of  North  American’s  application  seeking  a  Chi- 
cago-Kansas  City-Denver-San  Francisco  route  in  addition 
to  the  part  previously  consolidated — a  motion  which  the 
Board  granted  on  November  6,  1953  (Tr.  419).  Despite 
the  fact  that  there  had  been  no  change  in  circumstances 
affecting  North  American  between  October  6,  1953  and 
April  29,  1954,  the  issue  presented  by  its  motion  of  the 
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latter  date  was  not  raised  in  its  prior  pleading.  By  Order 
E-8412,  the  Board  denied  North  American’s  motion  on 
the  grounds  that  it  was  untimely,  would  unduly  expand 
the  scope  of  the  issues  and  unduly  delay  disposition  of  the 
proceeding  (Tr.  578). 

Subsequently,  and  after  hearing,  the  Examiner’s  Initial 
Decision  and  oral  argument,  the  Board  issued  a  decision 
(E-9735)  in  which  it  granted,  in  whole  or  in  part,  the  por¬ 
tions  of  the  applications  of  American,  Continental,  TWA, 
United  and  Western  and  denied  the  application  of  North 
American  consolidated  into  the  proceeding.  The  denial  of 
North  American’s  application  was  predicated  on  two 
grounds:  (1)  North  American  would  not  provide  the 
services  found  to  be  required  by  the  public  convenience 
and  necessity,  and  (2)  it  did  not  meet  the  prerequisites  of 
“fitness”  required  by  the  Civil  Aeronautics  Act.  In  rela¬ 
tion  to  the  latter  conclusion,  the  Board  adhered  to  its 
previously  issued  decision  in  the  New  York-Chicago  Service 
Case  where  it  found  (1)  that  “Messrs.  Weiss,  Lewin,  Fisch- 
grund  and  Hart,  the  central  figures  in  the  North  American 
group,  have  a  long  history  of  association  with  flagrant 
violations  of  the  Act  and  cannot  be  found  sufficiently  reli¬ 
able  to  entrust  with  the  operation  of  the  certificated  routes 
they  propose,”  (2)  that  “as  the  moving  figures  in  the  op¬ 
erations”  of  other  irregular  air  carriers,  these  same  indi¬ 
viduals  had  shown  a  “callous  disregard”  for  both  the 
Act  and  the  Board’s  regulations,  (3)  that  they  gained 
“unlawful  control”  of  the  carrier  participants  in  the  North 
American  application  under  consideration,  (4)  that  after 
the  acquisition  of  such  control,  those  carriers  “engaged 
in  regular  and  frequent  service  in  violation”  of  the  Civil 
Aeronautics  Act  and  Board  regulations,  and  (5)  that  these 
respective  violations  were  “knowing  and  willful.”  Further, 
the  Board  incorporated  in  its  decision,  findings  that  it 
had  previously  made  in  the  Twentieth  Century  Airlines 
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Compliance  Proceeding  (Board  Docket  No.  6000*),  which 
set  forth  still  additional  categories  of  violations,  including 
failure  to  comply  with  Board  regulations  in  the  selling  of 
tickets  to  the  public,  as  well  as  its  finding  that  here  also 
these  violations  had  been  “  knowing  and  willful.’ *  Accord¬ 
ingly,  the  Board  concluded  that 4  4  based  upon  the  standards 
embodied  in  Section  401(d)  we  are  unable  to  find  North 
American  ‘fit,  willing  and  able’  within  the  meaning  of  the 
Act”  (Tr.  11386-7). 


SUMMARY  OF  ARGUMENT. 


The  present  review  proceeding  presents  substantially 
the  same  questions  that  are  before  this  Court  in  North 
American  Air  Lines,  Inc.,  et  al.  v.  Civil  Aeronautics  Board, 
Case  No.  12,942.  The  only  new  point  that  North  Ameri¬ 
can  raises  at  this  time  is  a  claim  of  the  applicability  of  the 
Ashbacker  doctrine**  to  its  application. 

In  view  of  the  similarity  of  issues  in  both  cases  and  in 
view  of  the  further  fact  that  the  evidence  and  findings 
as  to  North  American’s  lack  of  fitness  are  identical  in 
both  proceedings,  it  should  be  noted  that  a  decision  by  this 
Court  in  the  former  case  upholding  the  propriety  of  the 
Board’s  denial  of  North  American’s  application  on  the 
ground  of  unfitness  would  be  dispositive  of  the  present 
proceeding.  Such  a  decision  would  establish  North  Ameri¬ 
can’s  disqualification  on  that  ground,  and  being  so  dis¬ 
qualified  it  would  have  no  standing  to  challenge  the  Board’s 
present  decision  in  other  respects.  This  follows  because, 

*  By  stipulations,  agreed  to  by  North  American’s  counsel,  all  evidence 
admitted  into  the  record  in  Docket  No.  6000  was  incorporated  into  and 
considered  a  part  of  the  record  in  both  the  New  York-Chicago  and 
Denver  Service  Cases. 

**  Ashbacker  Radio  Corp.  v.  Federal  Communications  Commission,  328 
U.  S.  327  (1945). 
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under  Section  401(d)  of  the  Civil  Aeronautics  Act  two 
ultimate  findings  are  prerequisite  to  the  grant  of  a  cer¬ 
tificate  of  public  convenience  and  necessity,  viz.,  (1)  that 
the  service  proposed  is  required  by  the  public  conven¬ 
ience  and  necessity,  and  (2)  that  “the  applicant  is  fit, 
willing  and  able  to  perform  such  transportation  properly, 
and  to  conform  to  the  provisions  of  this  Act  and  the 
rules,  regulations  and  requirements  of  the  Board  here¬ 
under.”  “Otherwise,”  according  to  that  Section,  “such 
application  shall  be  denied”  (49  U.  S.  C.  §  481(d)). 

Since,  however,  this  Court  has  not  as  yet  passed  upon 
the  proceeding  cited,  United  is  here  addressing  itself  to 
the  following  three  points : 

(1)  North  American  waived  any  claim  of  the  Aslibacker 
doctrine  and  further,  its  assertion  of  that  principle  was 
too  late.  A  waiver  results  from  the  fact  that  North  Ameri¬ 
can  elected  to  have  its  application  severed  and  heard  in 
parts,  and  having  done  so  it  no  longer  had  an  applica¬ 
tion  on  file  proposing  the  services  as  to  which  it  claims 
to  have  been  denied  a  contemporaneous  hearing.  Insofar 
as  lateness  is  concerned,  North  American’s  motion  request¬ 
ing  consolidation  came  long  after  the  prehearing  confer¬ 
ence  and  long  after  the  time  prescribed  by  the  Board’s 
Rules  of  Practice. 

( 2 )  Contrary  to  North  American ’s  contention,  the  Board 
did  make  clear  and  adequate  findings  supporting  its  pref¬ 
erence  for  United.  The  Board’s  opinion,  on  its  face,  shows 
that  it  first  ascertained  and  made  findings  as  to  Kansas 
City’s  air  service  needs.  The  opinion,  likewise,  shows 
that  the  Board  thereafter  laid  the  proposals  of  United  and 
North  American  beside  each  of  those  needs  and  made  spe¬ 
cific  findings  why  United  would  meet  them  and  why  North 
American  would  not  do  so.  Nothing  further  in  the  form 
of  comparative  findings  is  necessary. 
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(3)  The  Board’s  findings  and  conclusions  as  to  North 
American’s  lack  of  fitness  are  valid.  Among  other  things, 
the  Board  found — and  its  findings  are  supported  not  only 
by  substantial  but  abundant  evidence  —  that  the  moving 
figures  in  North  American  had  “a  long  history  of  asso¬ 
ciation  with  flagrant  violation  of  the  [Civil  Aeronautics] 
Act.”  That  fact  having  been  established,  the  Board  was 
not,  as  a  matter  of  law,  required  to  grant  a  certificate  of 
public  convenience  and  necessity  to  a  violator  of  the  Act, 
particularly  where,  as  here,  the  legislation  makes  a  find¬ 
ing  of  “ fitness”  a  prerequisite  to  the  issuance  of  such  a 
certificate.  Federal  Communications  Commission  v.  WOKO, 
329  U.  S.  223  (1946);  ABC  Freight  Forwarding  Corp., 
v.  United  States ,  125  F.  Supp.  926  (D.  C.,  S.  D.,  N.  Y., 
1954),  aff’d.  348  U.  S.  967  (1955).  Further,  in  view  of  the 
finding  of  North  American’s  unfitness,  no  legal  require¬ 
ment  existed  for  comparative  treatment  of  the  issue  of 
fitness  between  that  carrier  and  other  applicants.  Conti¬ 
nental  Southern  Lines  v.  Civil  Aeronautics  Board,  90  App. 
D.  C.  352,  197  F.  2d  397  (1952),  cert. .  den.  344  TJ.  S.  831 
(1952). 
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ARGUMENT. 


I. 

NORTH  AMERICAN  BOTH  WAIVED  AND  FAILED  TO 
TIMELY  ASSERT  THE  ASHBACKER  DOCTRINE. 

A.  North  American  Waived  the  Ashbacker  Rule  by  Elect¬ 
ing  to  Have  Its  Application  Severed  and  Heard  in  Sep¬ 
arate  Proceedings. 

North  American’s  application  in  Docket  No.  6063  sought, 
among  other  things,  three  new  routes  traversing  the 
United  States  from  coast-to-coast.  At  the  time  that  ap¬ 
plication  was  filed  on  April  3,  1953,  three  Board  proceed¬ 
ings  were  being  processed  in  preparation  for  hearing, 
namely  the  New  York-Chicago  Service  Case ,  the  Denver 
Service  Case ,  and  the  Northeast-Southwest  Service  Case. 
Doubtless,  it  was  the  pendency  of  those  three  proceedings 
that  prompted  North  American  to  file  its  application. 

At  that  time  two  choices  were  open  to  North  American. 
It  could  have  sought  to  have  its  application  heard  as  a 
single  unit  or  it  could  have  it  heard  in  parts  in  those 
three  cases.  North  American  elected  the  latter  course.  In 
the  first  place,  North  American  concurrently  with  the  filing 
of  its  application  filed  substantially  identical  motions  in 
each  of  those  proceedings  requesting  consolidation  in 
each  of  them  of  its  application  4 4  or  such  parts  thereof  as 
the  Board  may  deem  proper”  (Tr.  578).  North  American 
did  not  then,  nor  does  it  now,  maintain  that  it  wanted,  or 
was  entitled  to,  consolidation  of  its  entire  application  as 
a  unit  in  any  one  of  those  proceedings. 

Secondly,  and  further  confirming  North  American’s  elec¬ 
tion  to  have  its  application  heard  in  parts,  is  its  silence 
after  issuance  of  the  Board’s  consolidation  orders  which 
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severed  the  application  into  three  parts — the  portion  re¬ 
questing  routes  between  New  York  and  Chicago  for  hear¬ 
ing  in  the  New  York-Chicago  Service  Case,  the  part  seek¬ 
ing  routes  between  Chicago  and  Los  Angeles/San  Fran¬ 
cisco  for  hearing  in  the  Denver  Service  Case,  and  the  por¬ 
tion  proposing  routes  from  Tulsa  to  New  York  for  hearing 
in  the  Northeast-Southwest  Service  Case.  Notwithstand¬ 
ing  the  fact  that  the  consolidation  order  in  the  New  York- 
Chicago  Service  Case  was  issued  on  July  14,  1953,  North 
American  never  sought  its  modification.  Despite  the  fact 
that  the  consolidation  order  in  the  Denver  Service  Case 
was  issued  on  August  6,  1953,  North  American  never, 
until  April  29,  1954,  made  any  claim  that  it  wanted  a 
hearing  on  service  between  cities  involved  in  the  Denver 
Service  Case,  on  the  one  hand,  and  cities  on  the  routes 
that  it  proposed  to  serve  in  the  New  York-Chicago  Service 
Case,  on  the  other.  On  the  contrary,  North  American  re¬ 
mained  silent  during  that  entire  period — and  even  re¬ 
mained  silent  when  on  October  6,  1953,  it  filed  a  motion 
in  the  Denver  Case  requesting  inclusion  of  the  San  Fran¬ 
cisco  portion  of  its  application. 

The  Board’s  severance  of  North  American’s  applica¬ 
tion  into  separate  parts  and  consolidation  of  those  parts 
into  separate  proceedings  has  an  important  effect  insofar 
as  North  American’s  present  argument  is  concerned.  As  a 
result  of  that  action,  North  American  no  longer  had  a 
single  application  for  a  single  route  from  the  East  to  the 
West  Coast  via  the  intermediate  points  as  to  which  it  was 
heard  in  those  cases.  Its  initial  single  application  was 
divided  into  a  number  of  separate  applications.  How¬ 
ever,  all  of  this  was  at  North  American’s  request  and 
with  its  acquiescence  (Tr.  578). 

This  was  the  situation  at  the  time  that  North  American 
filed  its  motion  of  April  29,  1954 — except  for  one  signifi¬ 
cant  fact.  North  American  already  had  received  a  hear- 
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ing  on  the  part  of  its  application  requesting  routes  be¬ 
tween  Chicago  and  New  York  via  Detroit,  Cleveland,  Pitts¬ 
burgh  and  Philadelphia.  The  hearing  in  the  New  York - 
Chicago  Service  Case  had  been  completed,  briefs  had  been 
filed,  and  the  case  stood  submitted  to  an  Examiner.  North 
American  did  not  seek  to  disturb  that  hearing.  It  did  not 
file  any  pleading  in  that  case  seeking  a  withdrawal  of 
any  part  of  its  application.  While  it  did  file  the  above 
described  motion  in  the  Denver  Case ,  that  motion  was  di¬ 
rected  to  an  application  that  no  longer  existed  and  which 
could  not  have  been  restored  to  its  former  status  as  a 
single  entity  without  some  action  on  the  part  of  North 
American  in  the  New  York-Chicago  Service  Case. 

North  American’s  argument  that  those  two  proceedings 
gave  it  hearings  on  the  Chicago-East  and  Chicago-West 
parts  of  its  “application”  but  no  hearing  on  the  service  that 
a  combination  of  those  routes  would  make  possible,  ignores 
the  consequences  of  North  American’s  own  election.  North 
American  knew  or  should  have  known  that  when  it  asked  for 
consolidation  of  parts  of  its  application  in  those  proceed¬ 
ings  and  that  consolidation  was  granted,  it  no  longer  had  a 
single  application  for  a  route  between  the  East  and  West 
Coasts.  If  North  American  was  dissatisfied  with  that 
choice,  it,  among  other  things,  could  have  asked  to  with¬ 
draw  the  severed  part  of  its  application  from  the  New 
York-Chicago  Service  Case  or  requested  deferral  of  de¬ 
cision  thereon  until  the  Denver  Case  reached  the  Board 
for  decision.  North  American  did  neither  of  these  things. 
Instead  it  endeavored  to  conjure  up  a  route  proposal  no 
longer  in  existence  in  an  effort  to  both  retain  and  avoid 
its  earlier  election.  What  North  American  sought,  and 
seeks  here,  is  not  only  hearings  on  its  application  in  parts 
— as  it  requested — but  a  still  further  hearing  on  its  ap¬ 
plication  as  originally  constituted  and  directed  particu¬ 
larly  to  transcontinental  services  from  coast-to-coast.  No 
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rule  of  law  permits  a  party  to  assert  and  reject,  at  one  and 
the  same  time,  an  election  that  it  previously  made  and  at 
no  time  disavowed. 

North  American’s  argument  that  the  Board  preferred 
other  applicants  in  this  case  because  they  could  provide 
services  on  which  it  refused  to  hear  North  American  is 
an  attempt  to  make  its  position  appear  more  palatable 
by  a  process  of  obscuration.  Secondly,  it  fails  to  prop¬ 
erly  set  forth  one  of  the  grounds  for  the  Board’s  denial  of 
North  American’s  application.  While  the  Board  did  find  that 
North  American  could  not  provide  services  which  would 
be  provided  by  other  applicants,  the  reason  why  the  Board 
reached  that  conclusion  is  that  its  earlier  decision  in  the 
New  York-Chicago  Service  Case  denied  North  American’s 
application  for  routes  between  New  York  and  Chicago 
(Tr.  11245) — a  decision  which  is  not  susceptible  of  chal¬ 
lenge  in  this  proceeding.  Moreover,  that  was  far  from 
being  the  only  reason  for  denying  North  American’s  pres¬ 
ent  application — among  the  other  reasons  being  a  finding 
that  North  American  failed  to  meet  the  requirement  of  fit¬ 
ness  specified  in  the  Act  (Tr.  11245-7). 

The  inescapable  facts,  therefore,  are  that  North  Ameri¬ 
can  elected  to  have  its  application  divided  and  heard  in 
parts;  that  it  never  sought  restoration  of  that  applica¬ 
tion  to  its  original  status;  and  that  having  failed  to  do 
so,  it  waived  any  claim  to  a  comparative  or  contemporane¬ 
ous  hearing  as  to  services  which  it  at  one  time  but  no 
longer  proposed.  North  American  simply  did  not  have 
any  application  on  file  as  to  which  it  was  not  given  a  full, 
fair  and  comparative  hearing. 
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B.  North  American’s  Motion  Was  Not  Timely. 

North  American’s  argument  also  fails  because  its  mo¬ 
tion  of  April  29,  1954,  was  late.  Rule  12  of  the  Board’s 
Buies  of  Practice  provides  in  part  as  follows* : 

“A  motion  to  consolidate  or  contemporaneously  con¬ 
sider  an  application  with  any  other  application  shall 
be  filed  not  later  than  the  prehearing  conference  in 
the  proceeding  with  which  consolidation  or  contempo¬ 
raneous  consideration  is  requested,  and  shall  relate 
only  to  a  then  pending  application.  *  *  *  A  motion 
which  is  not  timely  filed  shall  be  dismissed  unless  the 
movant  shall  clearly  show  good  cause  for  his  failure 
to  file  such  motion  on  time.  *  *  *” 

The  prehearing  conference  in  the  Denver  Service  Case 
was  held  on  February  24,  1953.  North  American’s  motion 
was  filed  fourteen  months  later.  The  motion  dealt  with 
consolidation  of  an  alleged  route  proposal — although  as 
shown  above,  a  proposal  that  actually  did  not  exist.  Good 
cause  for  late  filing  was  not  shown.  By  force  of  Rule  12, 
therefore,  the  Board  properly  rejected  the  motion  in 
question. 

North  American’s  contention  that  the  rule  is  invalid 
because  it  conflicts  with  the  doctrine  of  the  Ashbacker  Case 
is  untenable.  Cases  cited  by  North  American  predate  the 
rule  and,  therefore,  are  not  determinative  of  its  legality. 
The  object  of  Rule  12  clearly  is  to  expedite  proceedings 
and  promote  orderly  procedure.  When  good  cause  is 
shown,  the  Board  has  permitted  consolidation  of  late  filed 
applications.  Administrative  agencies,  like  courts,  are  per¬ 
mitted  to  promulgate  reasonable  rules  of  practice  so  long 
as  they  are  reasonably  applied.  No  showing  of  unreason¬ 
ableness  or  arbitrary  conduct  by  the  Board  has  been  made 
by  North  American  with  respect  to  this  proceeding.  There¬ 
fore,  the  propriety  of  the  Board’s  action  is  also  supported 


•  14  c.  F.  R.  §  302.12. 
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by  the  lateness  of  North  American’s  motion  and  its  fail¬ 
ure  to  comply  with  the  Board’s  Rules  of  Practice. 

y  n. 

THE  BOARD  MADE  CLEAR  AND  ADEQUATE  FINDINGS 

SUPPORTING  ITS  PREFERENCE  FOR  UNITED  TO  SERVE 

KANSAS  CITY. 

According  to  North  American,  this  Court  in  Easton  Pub¬ 
lishing  Co.  v.  Federal  Communications  Commission ,  85  App. 
D.  C.  33,  175  F.  2d  344  (1949),  held  that  where  competing 
applications  are  involved  an  administrative  agency  must 
give  an  indication  of  “the  greater  ability  of  either  appli- 
cant”  to  meet  the  need  for  service  shown  and  why  a  par¬ 
ticular  applicant  “would  supply  that  need  to  a  greater 

*  extent.”  That  is  precisely  what  the  Board  did  here  in 
relation  to  Kansas  City. 

First,  the  Board  examined  Kansas  City’s  needs  and 
found  that  it  required  a  second  transcontinental  trunkline 
service,  competitive  service  to  major  markets  in  the  East, 
including  improved  nonstop  service  to  Detroit,  Cleveland, 

*  Washington  and  New  York,  competitive  service  to  San 
Francisco  and  one-carrier  service  to  the  Pacific  Northwest 
(Tr.  11236-7).  Then,  it  laid  the  applications  of  United  and 
North  American  beside  those  needs.  It  found  that  United 
would  meet  all  of  them.  Additionally,  it  found  that  cer- 

*  tification  of  United  would  provide  new  one-carrier  service 
between  Kansas  City  and  numerous  points  on  United’s 
system.  Further,  it  found  that  a  grant  to  United  could  be 
effected  without  injury  to  other  carriers  because  appro¬ 
priate  restrictions  would  eliminate  the  possibility  of  diver- 
sion  from  Continental  and  Braniff  and  any  diversion  from 
TWA  would  be  offset  by  that  carrier’s  diversion  of 
United’s  traffic  at  Denver  (Tr.  11236-7). 

In  comparatively  considering  North  American’s  appli- 
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cation,  the  Board  first  pointed  ont  that  North  American 
would  not  meet  Kansas  City’s  need  for  service  to  points 
east  of  Chicago — not  because  North  American  was  not 
heard  in  that  respect — but  because  North  American’s  appli¬ 
cation  for  a  New  York-Philadelphia-Pittsburgh-Cleveland- 
Detroit-Chicago  route  had  been  denied  in  the  New  York- 
Chicago  Service  Case.  Turning  to  the  West,  the  Board 
found  that  North  American  proposed  only  one  flight  in  one 
direction  between  Kansas  City  and  San  Francisco  which 
was  far  less  “in  caliber  of  equipment  and  quantity  of 
schedules”  than  was  proposed  by  others  and  obviously  in¬ 
sufficient  to  meet  Kansas  City’s  need  for  improved  service 
to  and  from  San  Francisco.  Moreover,  North  American 
would  not  have  provided  service  between  Kansas  City  and 
the  Pacific  Northwest  because  it  did  not  have  any  appli¬ 
cation  for  a  route  between  those  areas.  For  the  same  rea¬ 
son,  it  would  not  have  provided  new  one-carrier  service  to 
the  many  points  to  which  such  service  was  made  possible 
by  United.  The  principal  remaining  Kansas  City  services 
involved  were  between  Kansas  City-Denver  and  Kansas 
City-Los  Angeles.  As  to  the  former,  the  Board  denied 
United  authority  to  provide  service  and  found  that  an 
authorization  by  North  American  between  those  points 
would  be  injurious  to  Continental.  With  respect  to  Kansas 
City-Los  Angeles,  authorized  to  both  United  and  Contin¬ 
ental,  the  Board  found  that  North  American’s  proposed 
schedules  were  as  deficient  as  those  it  contemplated  oper¬ 
ating  between  Kansas  City  and  San  Francisco,  i.  e.,  only 
one  flight  in  one  direction  per  day  (Tr.  11243-4). 

These  findings  demonstrate  that  the  Board’s  opinion  ex¬ 
plicitly  and  in  detail  shows  on  its  face  why  United  will 
supply  Kansas  City’s  established  service  needs  to  a  greater 
extent  than  North  American.  Indeed,  North  American’s 
proposal  would  not  have  met  a  single  one  of  Kansas  City’s 
requirements.  These  facts  completely  refute  North  Amer- 
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ican’s  argument  as  to  an  inadequacy  in  the  Boards  findings 
supporting  its  preference  for  United. 

m. 

THE  BOARD’S  FINDINGS  THAT  NORTH  AMERICAN 
FAILED  TO  SATISFY  THE  PREREQUISITES  OF  FIT- 
NESS  ARE  VALID  IN  ALL  RESPECTS. 

With  respect  to  the  subject  of  fitness,  the  Board,  among 
other  things,  found  that  Messrs.  Weiss,  Fischgrund,  Lewin 
and  Hart  had  “a  long  history  of  association  with  flagrant 
violation  of  the  Act”  and  had  “shown  such  a  callous  dis¬ 
regard”  for  both  the  Act  and  the  Board’s  regulations  “as 
to  lead  to  the  conclusion  that  they  would  be  prone  to  dis¬ 
regard  the  requirements  of  the  Act  and  regulations  in  the 
future  if  they  deemed  it  advantageous  to  their  own  eco¬ 
nomic  gain”  (Tr.  11386).  Seldom,  if  ever,  has  the  Board 
had  occasion  to  use  language  as  strong  as  this.  Neverthe¬ 
less,  those  findings,  as  appears  from  the  face  of  the  Board’s 
opinion,  are  based  on  (1)  the  previously  described  viola¬ 
tions  found  in  the  proceeding  under  review,  (2)  those 
found  in  the  Tiventieth  Century  Compliance  Case ,  and  (3), 
in  addition,  violations  committed  by  Standard  Airlines, 
Viking  Airlines  and  Oxnard  Sky  Freight  reaching  back 
as  far  as  1949  and  during  periods  when  the  four  above- 
named  individuals  were  moving  figures  in  the  operations 
of  those  carriers. 

Indeed,  the  violations  of  the  latter  three  carriers  men¬ 
tioned,  which  were  properly  the  subject  of  official  notice 
by  the  Board,  reflect  clearly  the  long  continued  “callous 
disregard”  by  Messrs.  Weiss,  Fischgrund,  Lewin  and  Hart 
of  the  Act  and  Board  regulations.  In  Viking  Airlines  et  al., 
N on-certificated  Operations ,  11  C.  A.  B.  401  (1950),  the 
Board  found  that  Viking,  which  was  then  operated  by 
Lewin  and  Hart,  had  over  a  period  of  time  not  only  oper¬ 
ated  a  greater  frequency  of  service  than  permitted  by  its 
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authority,  but  also  had,  among  other  things,  charged 
greater  and  lesser  fares  than  those  called  for  by  its  tariff 
and  had  falsely  advertised  discounts  when,  in  fact,  such 
discounts  were  not  actually  given.  As  a  consequence,  the 
Board  there  revoked  Viking’s  Letter  of  Registration  as 
an  irregular  air  carrier  for  “  persistent  disregard  of  the 
requirements  of  the  Act  and  the  Board’s  regulation  there¬ 
under.”  Likewise,  in  Standard  Air  Lines,  N oncertificated 
Operations,  10  C.  A.  B.  486  (1949),  where,  in  revoking  the 
Letter  of  Registration  of  Standard  Airlines  in  which  Weiss 
and  Fischgrund  were  the  president  and  vice-president,  re¬ 
spectively,  the  Board,  among  other  things,  found  that  the 
latter  individual  upon  being  informed  of  that  carrier’s 
violation  of  Board  regulations  ‘‘announced  to  the  Board’s 
representative  •  •  •  that  no  adjustment  in  operations 
were  contemplated  and  if  any  adjustments  were  made  they 
would  have  to  be  in  the  Board’s  regulations.” 

The  record  in  the  Twentieth  Century  Compliance  Case, 
incorporated  herein  by  stipulation,  is  equally  demonstra¬ 
tive  of  North  American’s  lack  of  fitness.  The  many  and 
devious  paths  that  Weiss,  Fischgrund,  Lewin  and  Hart 
employed  to  evade  and  circumvent  the  express  provisions 
of  the  Civil  Aeronautics  Act  and  Board  requirements, 
clearly  delineated  in  the  extensive  record  made  there,  are 
summarized  in  the  Examiner’s  Initial  Decision  in  that 
case — and  his  findings  in  that  respect  were  incorporated 
by  the  Board  in  its  decision  in  the  proceeding  here  under 
review  (Tr.  11386).  That  record  also  contains  the  testi¬ 
mony  given  by  Hart  in  that  case  as  well  as  his  testimony 
in  a  court  proceeding — testimony  which  caused  the  Ex¬ 
aminer  in  the  Compliance  Case  to  find  (Joint  Appendix, 
p.  1286,  Case  No.  12,858)*: 

“A  thorough  appraisal  of  this  testimony,  both  as  it 

•By  order,  dated  February  28,  1956,  the  record  heretofore  certified 
to  this  Court  In  Case  No.  12,858  was  incorporated  by  reference  into 
the  transcript  of  record  in  the  present  review  proceeding. 
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was  given  at  the  time  of  the  hearing  and  on  review  of 
the  transcript,  can  lead  only  to  one  conclusion  and 
that  is  that  respondent  Hart,  as  a  witness  in  this  case, 
was  plainly  not  telling  the  truth.  He  admitted,  in  his 
testimony  here,  that  he  lied  under  oath  while  testify¬ 
ing  before  the  court  in  Hart  v.  Hart,  and  he  then 
attempted  to  justify  this  amazing  admission  as  an 
act  he  committed  in  an  effort  to  protect  the  monetary 
interests  of  respondents  Weiss,  Lewin,  and  Fisch- 
grund.  However  lacking  in  moral  code  this  admission 
may  imply,  it,  nevertheless,  in  the  opinion  of  the  Ex¬ 
aminer,  constitutes  merely  a  handy  device  to  escape 
the  consequence  that  would  obviously  follow  if  re¬ 
spondent  Hart’s  testimony  in  the  case  of  Hart  v.  Hart 
were  to  be  taken  at  its  face  value.” 

In  the  face  of  this  long  record  of  violations,  the  case  of 
Federal  Communications  Commission  v.  WOKO,  329  U.  S. 
223  (1946)  disposes  of  North  American’s  principal  con¬ 
tentions  in  relation  to  the  issue  of  fitness.  There,  the  Su¬ 
preme  Court  upheld  a  decision  of  the  Federal  Communi¬ 
cations  Commission  denying  an  application  for  renewal  of 
a  radio  station  license  where,  in  reports  to  the  Commis¬ 
sion  over  a  twelve  year  period  and  in  its  application  for 
renewal,  the  beneficial  ownership  of  24%  of  the  company’s 
stock  had  been  concealed.  The  Commission  found  that  the 
applicant  had  failed  to  disclose  that  fact,  and,  upon  the 
basis  of  that  finding,  proceeded  to  the  conclusion  that  the 
applicant  “cannot  be  entrusted  with  the  responsibilities 
of  a  licensee.”  The  Commission’s  findings  and  conclusion 
in  that  respect  were  attacked  on  the  grounds,  among  others, 
that  the  concealment  was  of  only  an  immaterial  fact,  that 
there  had  been  no  finding  by  the  Commission  that  the  con¬ 
cealment  had  influenced  it  in  granting  prior  renewals  of 
the  applicant’s  license,  and  that  it  had  made  no  findings 
whatsoever  as  to  the  quality  of  the  applicant’s  service  in 
the  past  and  its  equipment  for  the  provision  of  good  serv¬ 
ice  in  the  future.  The  Court  rejected  the  first  of  those 
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arguments  by  stating  that  (p.  227)  “the  fact  of  conceal¬ 
ment  may  be  more  significant  than  the  facts  concealed/  ’ 
and  “the  willingness  to  deceive  a  regulatory  body  may  be 
disclosed  by  immaterial  and  useless  deceptions  as  well  as 
by  material  and  persuasive  ones.,,  With  respect  to  the 
remaining  arguments,  the  Court  said,  at  p.  229: 

“We  cannot  say  that  the  Commission  is  required 
as  a  matter  of  law  to  grant  a  license  on  a  deliberately 
false  application  even  if  the  falsity  were  not  of  this 
duration  and  character,  nor  can  we  say  that  refusal 
to  renew  the  license  is  arbitrary  and  capricious  under 
such  circumstances.  It  may  very  well  be  that  this 
Station  has  established  such  a  standard  of  public 
service  that  the  Commission  would  be  justified  in 
considering  that  its  deception  was  not  a  matter  that 
affected  its  qualifications  to  serve  the  public.  But  it  is 
the  Commission,  not  the  courts,  which  must  be  satis¬ 
fied  that  the  public  interest  will  be  served  by  renewing 
the  license.  And  the  fact  that  we  might  not  have  made 
the  same  determination  on  the  same  facts  does  not 
warrant  a  substitution  of  judicial  for  administrative 
discretion  since  Congress  has  confided  the  problem  to 
the  latter.” 

That  reasoning  is  directly  applicable  here.  Violations 
on  the  part  of  North  American  are  abundantly  established. 
That  fact  being  true,  the  Court  here  cannot  say,  any  more 
than  was  said  in  the  WOKO  Case,  that  the  Board  as  a  mat-, 
ter  of  law  is  required  to  grant  a  certificate  to  a  violator 
of  the  Act  and  the  Board’s  regulations,  particularly  where 
as  here  the  legislation  makes  a  finding  of  “fitness”  a  pre¬ 
requisite  to  the  issuance  of  such  a  certificate. 

Moreover,  in  the  WOKO  Case,  as  North  American  argues 
here,  the  contention  was  advanced  that  the  administrative 
agency’s  action  in  granting  applications  of  other  alleged 
violators  and  denying  the  application  of  the  present  ap¬ 
plicant  was  arbitrary  and  capricious.  The  Supreme  Court 
also  rejected  that  argument  and  it  did  so  in  the  following 
language  (p.  228) : 
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“Much  is  made  in  argument  of  the  fact  that  decep¬ 
tions  of  this  character  have  not  been  uncommon  and  it 
is  claimed  that  they  have  not  been  dealt  with  so 
severely  as  in  this  case.  Cf.  Navarro  Broadcasting 
Association,  8  F.  C.  C.  198.  But  the  very  fact  that 
temporizing  and  compromising  with  deception  seemed 
not  to  discourage  it,  may  have  led  the  Commission  to 
the  drastic  measures  here  taken  to  preserve  the  in¬ 
tegrity  of  its  own  system  of  reports.  The  mild 
measures  to  others  and  the  apparently  unannounced 
change  of  policy  are  considerations  appropriate  for 
the  Commission  in  determining  whether  its  action  in 
this  case  is  too  drastic,  but  we  cannot  say  that  the 
Commission  is  bound  by  anything  that  appears  be¬ 
fore  us  to  deal  with  all  cases  at  all  times  as  it  has 
dealt  with  some  that  seem  comparable.” 

Also  directly  in  point  is  ABC  Freight  Forwarding  Corp. 
v.  United  States,  125  F.  Supp.  926  (D.  C.,  S.  D.,  N.  Y., 
1954),  aff’d  per  curiam,  348  U.  S.  967  (1955),  where  the 
court  sustained  a  decision  of  the  Interstate  Commerce 
Commission  which  denied  the  application  of  a  freight 
forwarder  to  extend  the  area  of  its  operations.  The  denial 
was  predicated  on  the  fact  that  the  applicant  had  con¬ 
ducted  operations  without  having  obtained  authority  there¬ 
for  from  the  Commission.  The  Commission’s  denial  of  the 
application  was  attacked  as  being  arbitrary  and  capricious. 
The  district  court  in  disposing  of  that  contention  said,  at 
p.  928: 

“Does  the  fact  that  an  applicant  for  a  permit  for 
extension  of  services  has  participated,  through  con¬ 
cealment,  in  illegal  activities  relating  to  the  object  for 
which  the  permit  is  sought,  make  the  applicant  un¬ 
qualified  to  extend  his  services,  or  make  an  extension 
of  services  by  such  applicant  contrary  to  public  in¬ 
terest  and  the  national  transportation  policy? 

“A  court  might  reach  a  different  conclusion  on  this 
point  than  a  commission;  a  court  conceivably  might 
conclude  that  proof  of  previous  illegal  conduct  by 
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arguments  by  stating  that  (p.  227)  “the  fact  of  conceal¬ 
ment  may  be  more  significant  than  the  facts  concealed/’ 
and  “the  willingness  to  deceive  a  regulatory  body  may  be 
disclosed  by  immaterial  and  useless  deceptions  as  well  as 
by  material  and  persuasive  ones.”  With  respect  to  the 
remaining  arguments,  the  Court  said,  at  p.  229: 

“We  cannot  say  that  the  Commission  is  required 
as  a  matter  of  law  to  grant  a  license  on  a  deliberately 
false  application  even  if  the  falsity  were  not  of  this 
duration  and  character,  nor  can  we  say  that  refusal 
to  renew  the  license  is  arbitrary  and  capricious  under 
such  circumstances.  It  may  very  well  be  that  this 
Station  has  established  such  a  standard  of  public 
service  that  the  Commission  would  be  justified  in 
considering  that  its  deception  was  not  a  matter  that 
affected  its  qualifications  to  serve  the  public.  But  it  is 
the  Commission,  not  the  courts,  which  must  be  satis¬ 
fied  that  the  public  interest  will  be  served  by  renewing 
the  license.  And  the  fact  that  we  might  not  have  made 
the  same  determination  on  the  same  facts  does  not 
warrant  a  substitution  of  judicial  for  administrative 
discretion  since  Congress  has  confided  the  problem  to 
the  latter.” 

That  reasoning  is  directly  applicable  here.  Violations 
on  the  part  of  North  American  are  abundantly  established. 
That  fact  being  true,  the  Court  here  cannot  say,  any  more 
than  was  said  in  the  WOKO  Case ,  that  the  Board  as  a  mat-, 
ter  of  law  is  required  to  grant  a  certificate  to  a  violator 
of  the  Act  and  the  Board’s  regulations,  particularly  where 
as  here  the  legislation  makes  a  finding  of  “fitness”  a  pre¬ 
requisite  to  the  issuance  of  such  a  certificate. 

Moreover,  in  the  WOKO  Case ,  as  North  American  argues 
here,  the  contention  was  advanced  that  the  administrative 
agency’s  action  in  granting  applications  of  other  alleged 
violators  and  denying  the  application  of  the  present  ap¬ 
plicant  was  arbitrary  and  capricious.  The  Supreme  Court 
also  rejected  that  argument  and  it  did  so  in  the  following 
language  (p.  228) : 
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“Much  is  made  in  argument  of  the  fact  that  decep¬ 
tions  of  this  character  have  not  been  uncommon  and  it 
is  claimed  that  they  have  not  been  dealt  with  so 
severely  as  in  this  case.  Cf.  Navarro  Broadcasting 
Association ,  8  F.  C.  C.  198.  But  the  very  fact  that 
temporizing  and  compromising  with  deception  seemed 
not  to  discourage  it,  may  have  led  the  Commission  to 
the  drastic  measures  here  taken  to  preserve  the  in¬ 
tegrity  of  its  own  system  of  reports.  The  mild 
measures  to  others  and  the  apparently  unannounced 
change  of  policy  are  considerations  appropriate  for 
the  Commission  in  determining  whether  its  action  in 
this  case  is  too  drastic,  but  we  cannot  say  that  the 
Commission  is  hound  by  anything  that  appears  be¬ 
fore  us  to  deal  with  all  cases  at  all  times  as  it  has 
dealt  with  some  that  seem  comparable.’ ’ 

Also  directly  in  point  is  ABC  Freight  Forwarding  Corp. 
v.  United  States,  125  F.  Supp.  926  (D.  C.,  S.  D.,  N.  Y., 
1954),  aff’d  per  curiam,  348  U.  S.  967  (1955),  where  the 
court  sustained  a  decision  of  the  Interstate  Commerce 
Commission  which  denied  the  application  of  a  freight 
forwarder  to  extend  the  area  of  its  operations.  The  denial 
was  predicated  on  the  fact  that  the  applicant  had  con¬ 
ducted  operations  without  having  obtained  authority  there¬ 
for  from  the  Commission.  The  Commission’s  denial  of  the 
application  was  attacked  as  being  arbitrary  and  capricious. 
The  district  court  in  disposing  of  that  contention  said,  at 
p.  928: 

“Does  the  fact  that  an  applicant  for  a  permit  for 
extension  of  services  has  participated,  through  con¬ 
cealment,  in  illegal  activities  relating  to  the  object  for 
which  the  permit  is  sought,  make  the  applicant  un¬ 
qualified  to  extend  his  services,  or  make  an  extension 
of  services  by  such  applicant  contrary  to  public  in¬ 
terest  and  the  national  transportation  policy? 

“A  court  might  reach  a  different  conclusion  on  this 
point  than  a  commission;  a  court  conceivably  might 
conclude  that  proof  of  previous  illegal  conduct  by 
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an  applicant  would  not  be  sufficient  for  it  to  conclude 
that  the  applicant  was  unqualified  or  that  an  extension 
of  its  services  would  be  contrary  to  the  public  in¬ 
terest. 

“But  that  issue  is  not  before  this  Court.  We  are 
not  here  at  liberty  to  consider  what  this  Court  might 
decide  if  it  were  trying  the  case  de  novo.  The  issue  for 
the  Court  is  whether  the  action  of  the  Commission  is 
arbitrary  or  capricious.’ ’ 

After  citing  and  discussing  the  WOKO  Case ,  the  Court 
concluded : 

“*  *  *  The  Commission  is  charged  with  the  determi¬ 
nation  as  to  whether  granting  the  application  would  be 
consistent  with  the  ‘national  transportation  policy’. 
Part  of  that  policy  as  enunciated  by  Congress  is  ‘to 
provide  for  fair  and  impartial  regulation  of  all  modes 
of  transportation.’  It  may  well  be  that  it  would  not  be 
consistent  with  this  policy  to  reward  an  applicant 
who  has  flouted  the  regulatory  authority  by  extending 
its  activities,  illegally  and  through  subterfuge,  into 
an  area  for  which  no  authority  had  yet  been  obtained. 

•  •  *  5  > 


North  American’s  argument  that  the  Board  failed  to 
make  a  comparative  evaluation  of  fitness  between  North 
American  and  other  applicants,  is  also  untenable.  First  of 
all,  insofar  as  United  is  concerned,  neither  of  the  two 
Board  orders  cited  by  North  American  establish  any 
violations  by  United.  On  the  contrary,  the  first  order 
(E-7062)  simply  denied  a  petition  that  United  had  filed  re¬ 
questing  certain  exemption  authority.  No  hearings  were 
had  in  connection  with  it  or  in  relation  to  the  later  order 
(E-7365)  referred  to  by  North  American.  The  issue  in¬ 
volved  in  both  instances  was  a  conflict  between  what 
United,  after  extensive  tests,  urged  as  increased  safety 
standards  and  a  previously  announced  Board  policy  of 
requiring  a  specified  number  of  seats  on  coach  aircraft. 
The  question  was  resolved  by  United  undertaking  sub- 
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stantial  modifications  in  its  aircraft  so  as  to  allow  the 
number  of  seats  designated  by  the  Board  and  at  the  same 
time  to  effectuate  the  additional  safety  measures  that 
United  had  been  advocating.  Not  only  was  there  in  this 
situation  an  absence  of  established  violation,  but  it  was  one 
where  a  carrier  was  proposing  a  higher  level  of  safety 
than  that  called  for  by  Board  regulations — something  for 
which  no  sound  basis  for  criticism  could  exist. 

Furthermore,  the  fact  having  been  established  that  North 
American  is  unfit  to  be  entrusted  with  a  certificate  of 
public  convenience  and  necessity,  no  occasion  and  no  legal 
requirement  existed  for  proceeding  to  any  comparison  of 
North  American’s  unfitness  with  the  fitness  of  other  ap¬ 
plicants.  In  Continental  Southern  Lines  v.  Civil  Aeron¬ 
autics  Board ,  90  App.  D.  C.  352,  197  F.  2d  397  (1952), 
cert.  den.  344  U.  S.  831  (1952),  the  Board  found  that  Con¬ 
tinental  Southern  did  not  possess  the  requisite  fitness  to 
promptly  inaugurate  service  because  it  was  unlikely  that 
the  carrier  could  establish  a  basis  for  approval  of  its  con¬ 
trol  by  a  surface  carrier  as  required  by  the  Civil  Aeron¬ 
autics  Act,  at  least  not  without  a  protracted  hearing.  In 
rejecting  Continental  Southern’s  argument  that  it  was 
entitled  to  comparative  treatment  on  the  question  of  fit¬ 
ness,  this  Court  said  (p.  403) : 

“Having  correctly  decided  that  under  all  the  cir¬ 
cumstances  Continental  could  not  furnish  the  im¬ 
mediate  service  which  the  public  convenience  and 
necessity  required,  the  Board  was  not  compelled  to 
decide  whether  Continental  was  otherwise  more  fit, 
willing  and  able  than  the  other  applicants.  Hence, 
we  need  not  consider  Continental’s  challenge  of  the 
Board’s  findings  on  the  qualifications  of  the  successful 
applicants.” 

North  American’s  arguments  that  the  only  violation 
found  as  to  it  was  that  it  flew  too  frequently  and  that  the 
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an  applicant  would  not  be  sufficient  for  it  to  conclude 
that  the  applicant  was  unqualified  or  that  an  extension 
of  its  services  would  be  contrary  to  the  public  in¬ 
terest. 

“But  that  issue  is  not  before  this  Court.  We  are 
not  here  at  liberty  to  consider  what  this  Court  might 
decide  if  it  were  trying  the  case  de  novo.  The  issue  for 
the  Court  is  whether  the  action  of  the  Commission  is 
arbitrary  or  capricious.” 

After  citing  and  discussing  the  WOKO  Case,  the  Court 
concluded : 

“*  •  •  The  Commission  is  charged  with  the  determi¬ 
nation  as  to  whether  granting  the  application  would  be 
consistent  with  the  ‘national  transportation  policy \ 
Part  of  that  policy  as  enunciated  by  Congress  is  ‘to 
provide  for  fair  and  impartial  regulation  of  all  modes 
of  transportation.  ’  It  may  well  be  that  it  would  not  be 
consistent  with  this  policy  to  reward  an  applicant 
who  has  flouted  the  regulatory  authority  by  extending 
its  activities,  illegally  and  through  subterfuge,  into 
an  area  for  which  no  authority  had  yet  been  obtained. 

•  •  *  17 


North  American’s  argument  that  the  Board  failed  to 
make  a  comparative  evaluation  of  fitness  between  North 
American  and  other  applicants,  is  also  untenable.  First  of 
all,  insofar  as  United  is  concerned,  neither  of  the  two 
Board  orders  cited  by  North  American  establish  any 
violations  by  United.  On  the  contrary,  the  first  order 
(E-7062)  simply  denied  a  petition  that  United  had  filed  re¬ 
questing  certain  exemption  authority.  No  hearings  were 
had  in  connection  with  it  or  in  relation  to  the  later  order 
(E-7365)  referred  to  by  North  American.  The  issue  in¬ 
volved  in  both  instances  was  a  conflict  between  what 
United,  after  extensive  tests,  urged  as  increased  safety 
standards  and  a  previously  announced  Board  policy  of 
requiring  a  specified  number  of  seats  on  coach  aircraft. 
The  question  was  resolved  by  United  undertaking  sub- 
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stantial  modifications  in  its  aircraft  so  as  to  allow  the 
number  of  seats  designated  by  the  Board  and  at  the  same 
time  to  effectuate  the  additional  safety  measures  that 
United  had  been  advocating.  Not  only  was  there  in  this 
situation  an  absence  of  established  violation,  but  it  was  one 
where  a  carrier  was  proposing  a  higher  level  of  safety 
than  that  called  for  by  Board  regulations — something  for 
which  no  sound  basis  for  criticism  could  exist. 

Furthermore,  the  fact  having  been  established  that  North 
American  is  unfit  to  be  entrusted  with  a  certificate  of 
public  convenience  and  necessity,  no  occasion  and  no  legal 
requirement  existed  for  proceeding  to  any  comparison  of 
North  American’s  unfitness  with  the  fitness  of  other  ap¬ 
plicants.  In  Continental  Southern  Lines  v.  Civil  Aeron¬ 
autics  Board ,  90  App.  D.  C.  352,  197  F.  2d  397  (1952), 
cert.  den.  344  U.  S.  831  (1952),  the  Board  found  that  Con¬ 
tinental  Southern  did  not  possess  the  requisite  fitness  to 
promptly  inaugurate  service  because  it  was  unlikely  that 
the  carrier  could  establish  a  basis  for  approval  of  its  con¬ 
trol  by  a  surface  carrier  as  required  by  the  Civil  Aeron¬ 
autics  Act,  at  least  not  without  a  protracted  hearing.  In 
rejecting  Continental  Southern’s  argument  that  it  was 
entitled  to  comparative  treatment  on  the  question  of  fit¬ 
ness,  this  Court  said  (p.  403) : 

“Having  correctly  decided  that  under  all  the  cir¬ 
cumstances  Continental  could  not  furnish  the  im¬ 
mediate  service  which  the  public  convenience  and 
necessity  required,  the  Board  was  not  compelled  to 
decide  whether  Continental  was  otherwise  more  fit, 
willing  and  able  than  the  other  applicants.  Hence, 
we  need  not  consider  Continental’s  challenge  of  the 
Board’s  findings  on  the  qualifications  of  the  successful 
applicants.” 

North  American’s  arguments  that  the  only  violation 
found  as  to  it  was  that  it  flew  too  frequently  and  that  the 
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issue  consequently  is  whether  a  violation  of  that  charac¬ 
ter  supports  a  finding  that  it  could  not  resist  unlawful 
activities,  is  irrelevant.  Further,  it  does  not  square  with 
the  facts.  In  the  WOKO  Case,  the  concealment  was  of 
an  immaterial  fact.  Yet,  the  Supreme  Court  could  not 
say  that  the  Commission  was  required  as  a  matter  of  law 
to  grant  a  license  on  a  deliberately  false  application.  By 
the  same  token  here,  even  if  North  American’s  sole  vio¬ 
lations  had  been  flying  too  frequently,  the  fact  that  such  vio¬ 
lations  exist  effectively  precludes  a  court  from  saying 
that  the  Board  as  a  matter  of  law  is  required  to  find  that 
the  violator  of  the  Act  and  Board  regulations  is  “fit”. 

Accordingly,  intervener,  United  Air  Lines,  Inc.,  respec¬ 
tively  submits  that  the  petition  for  review  of  North  Ameri¬ 
can  Airlines,  etal.,  should  be  denied. 

Respectfully  submitted, 

James  Francis  Reilly, 

1625  K  Street,  N.  W., 
Washington  6,  D.  C., 

John  T.  Lorch, 

Floyd  M.  Rett, 

231  South  La  Salle  Street, 
Chicago  4,  Illinois, 

Attorneys  for  Intervener 
United  Air  Lines,  Inc. 


April  30, 1956. 
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Certificate  op  Service. 

I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  brief  of  Intervener,  United  Air  Lines,  Inc.,  upon 
the  following  persons  by  mailing  copies  thereof  to  them, 
properly  addressed  and  postage  prepaid : 

Franklin  M.  Stone 
General  Counsel 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Daniel  L.  Friedman 
Department  of  Justice 
Washington,  D.  C. 

William  C.  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 

Attorney  for  North  American 
Airlines,  Inc.,  et  al. 

William  Caverly 
206  Tower  Building 
14th  &  K  Street,  N.  W. 

Washington  5,  D.  C. 

Attorney  for  Trans  World 
Airlines,  Inc. 

C.  Edward  Leasure 
1701  K  Street,  N.  W. 

Washington,  D.  C. 

Attorney  for  Continental 
Airlines,  Inc. 

Howard  C.  Westwood 
Covington  &  Burling 
Union  Trust  Building 
Washington,  D.  C. 

Attorney  for  American 
Airlines,  Inc. 
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Charles  S.  Rhyne 
726  Jackson^Place 
Washington,  D.  C. 

Attorney  for  Kansas  City,  Mo. 

/s/  James  Francis  Reilly, 

James  Francis  Reilly, 

Attorney  for  Intervener , 
United  Air  Lines,  Inc . 

Dated:  April  30,  1956. 
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STATEMENT  OF  QUESTIONS  PRESENTED 


According  to  the  Prehearing  Conference  Stipulation  the 
issues  agreed  upon  are  the  following: 

1.  Did  the  Board  deny  and  if  so,  did  the  Board  err  by 
denying  Petitioners  a  contemporaneous  hearing  with  the 
applications  of  American,  TWA,  and  United  on  Petitioners’ 
application  for  service  between  New  York,  Philadelphia, 
Pittsburgh,  Cleveland  and  Detroit  on  the  one  hand  and 
Kansas  City,  Denver,  Los  Angeles  and  San  Francisco  on 
the  other,  or  in  failing  to  restrict  the  issues  in  the  case 
to  service  from  gateway  cities  such  as  St.  Louis  and 
Chicago  to  Kansas  City,  Denver,  Los  Angeles  and  San 
Francisco? 

2.  Did  the  Board  make  adequate  and  non-discriminatory 
findings  under  the  statutory  criteria  and  was  there  sub¬ 
stantial  evidence  to  support: 

(a)  The  determination  by  the  Board  that  the  public  con¬ 
venience  and  necessity  required  the  grant  of  certificate 
awards  to  American,  United,  TWA,  Continental  and 
Western  in  preference  to  North  American? 

(b)  The  determination  by  the  Board  that  the  public 
convenience  and  necessity  did  not  require  a  grant  of 
certificate  authority  to  North  American  in  addition  to  the 
certificate  authority  awarded  other  carriers? 

(c)  The  finding  by  the  Board  that  North  American  is  not 
fit,  willing  and  able  to  perform  the  air  transportation  for 
which  it  sought  certificate  authorization? 

'  (d)  The  finding  by  the  Board  that  American,  United, 
TWA,  Continental  and  Western  are  respectively  fit,  willing 
and  able  to  perform  the  air  transportation  authorized? 

3.  Did  the  Board  fail  to  rule  upon  the  Exceptions  filed 
by  North  American  to  the  Examiner’s  Initial  Decision  in 
accordance  with  Section  8(b)  of  the  Administrative  Pro¬ 
cedure  Act? 

With  respect  to  issues  2(d)  and  3  above,  Petitioners  have 
submitted  no  argument.  Therefore,  no  discussion  will  be 
presented  herein  with  respect  to  these  issues  since  it  is 
assumed  that  they  have  been  abandoned  by  Petitioners. 
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Case  No.  13,053 

North  American  Airlines,  Inc.,  et  al.,  Petitioners 

v. 

Civil  Aeronautics  Board,  Respondent 

BRIEF  FOR  INTER VENOR  CONTINENTAL  AIR  LINES,  INC. 


On  Petition  of  North  American  Airlines,  Inc*  et  aL  for  Judicial 
Review  of  Order  of  the  Civil  Aeronautics  Board 


I 

SUMMARY  OF  ARGUMENT 

Petitioners  have  alleged  that  the  Civil  Aeronautics  Board 
(the  Board)  has  violated  the  Ashbacker1  rule  by  its  refusal 
to  grant  them  a  contemporaneous  hearing  with  the  appliea- 

l  AshbacTcer  Radio  Corporation  v.  Federal  Communications  Commission,  326 
U.S.  327  (1945). 
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tions  of  American  Airlines,  Inc.  (American),  United  Air 
Lines,  Inc.  (United)  and  Trans  World  Airlines,  Inc. 
(TWA)  on  service  between  New  York,  Pittsburgh,  Cleve¬ 
land  and  Detroit  on  the  one  hand,  and  Kansas  City,  Denver, 
Los  Angeles  and  San  Francisco  on  the  other.  Petitioners 
further  allege  that  the  Board  did  not  make  adequate  sub¬ 
sidiary  findings  to  support  its  preference  for  the  other 
applicants.  Petitioners  further  allege  that  the  Board  made 
inadequate  and  conflicting  findings  as  to  the  extent  of  new 
authorizations  required  by  the  public  convenience  and 
necessity.  As  to  the  Board’s  finding  that  Petitioners  are 
“unfit,”  Petitioners  claim  such  finding  is  erroneous  and 
is  (1)  not  based  on  valid  findings  (2)  arbitrary  and  (3)  not 
based  on  substantial  evidence. 

Intervenor  Continental  Air  Lines,  Inc.  (Continental) 
will  not  submit  any  argument  with  respect  to  Petitioners’ 
allegation  that  the  Board  violated  the  Ashbacker  rule  as 
Petitioners  make  no  claim  that  they  did  not  have  con¬ 
temporaneous  hearing  with  Continental’s  application. 
Thus,  Continental  has  no  interest  in  the  issue  on  appeal 
since  remand  on  the  issue  would  not  affect  Continental. 
However,  Continental  submits  that  its  lack  of  argument  on 
this  issue  should  not  be  construed  to  mean  that  it  agrees 
with  any  of  the  allegations  made  by  the  Petitioners  on  this 
matter. 

With  respect  to  the  Board’s  findings,  Continental  submits 
that  they  are  legally  sufficient.  As  to  the  Board’s  inability 
to  find  the  Petitioners  “fit,  willing,  and  able”  within  the 
meaning  of  the  Civil  Aeronautics  Act,  that  action  is  not 
arbitrary  nor  based  on  invalid  findings.  In  fact,  the  denial 
of  Petitioners’  application  is  not  on  those  grounds  alone. 

To  have  granted  Petitioners  a  certificate  of  public  con¬ 
venience  and  necessity  would  have  resulted  in  the  follow¬ 
ing:  (1)  impeding  or  denying  Continental  and  other 
carriers  receiving  authority  in  this  case  from  attaining 
competitive  balance  with  larger  carriers  and  thus  depriving 
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the  traveling  public  the  benefits  that  would  have  inured 
to  them  and  (2)  condoning  the  actions  of  a  combine  of 
flagrant  violators  of  the  law,  which  would  have  meant  that 
the  law  no  longer  has  any  purpose. 

A.  The  Findings  of  the  Board's  Opinion  Are  Legally  Sufficient 

Petitioners  allege  that  the  Board’s  findings  are  deficient 
in  three  particulars,  i.e.,  that  (1)  the  Board  made  no  sub¬ 
sidiary  comparative  findings  with  respect  to  weighing  the 
material  advantages  of  granting  Petitioners’  application 
against  those  of  applicants  to  whom  routes  were  awarded; 
(2)  the  Board  made  no  adequate  findings  as  to  whether  the 
Petitioners’  application  could  be  granted  in  addition  to 
those  granted;  (3)  the  Board’s  findings  denying  Peti¬ 
tioners’  application  are  inconsistent  with  those  granting 
the  applications  of  other  parties. 

With  respect  to  the  alleged  lack  of  subsidiary  compara¬ 
tive  findings,  Petitioners  contend  that  administrative 
agencies  must  make  a  comparative  evaluation  of  every 
substantial  difference  between  competitive  applications  and 
attempt  to  point  out  wherein  the  Board  failed  to  meet  this 
alleged  requirement. 

The  Board’s  Opinion  contains  the  following  statement: 

“After  due  consideration  of  the  record  and  the  argu¬ 
ments  advanced  on  brief  and  in  oral  argument,  we 
find  that  we  are  in  accord  with  many  of  the  recom¬ 
mendations  of  the  Examiner.  Attached  hereto  are 
excerpts  from  the  Initial  Decision,  describing  the 
various  proposals  and  the  general  economic  charac¬ 
teristics  of  the  area  involved,  and  containing  those 
findings,  conclusions  and  recommendations  with  which 
we  agree,  and  which  we  adopt  as  our  own,  except  as 
modified  herein.  We  shall  discuss  herein  principally 
those  matters  on  which  we  have  reached  a  different 
conclusion.”  (Tr.  11231) 

Petitioners’  Brief  (page  30)  states  that  “In  comparing 
Petitioners’  application  with  that  of  the  other  applicants, 
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the  Respondent  set  forth  the  following  basis  for  its 
decision  (Tr.  11248-11250).” 

The  Examiner’s  Initial  Decision,  which  was  adopted  by 
the  Board  as  its  own,  contains  a  complete  and  detailed 
analysis  of  the  proposals  of  each  applicant — including  that 
of  Petitioners,  which  is  summarized  at  pages  3743  of 
Appendix  A  to  the  Opinion  (Tr.  11315-11321).  The  Opinion 
of  the  Board  at  pages  15-18  (Tr.  11244-11247)  also  com¬ 
pares  Petitioners’  application  with  those  of  other 
applicants. 

It  is  clear  that  such  detailed  treatment  of  Petitioners’ 
application  in  both  the  Initial  Decision  (as  adopted  by  the 
Board)  and  the  Board’s  Opinion  constitutes  more  than 
legally  sufficient  findings.  See  Capital  Transit  Company 
v.  United  States ,  97  F.  Supp.  614  (D.C.  1951),  where  the 
Court  stated: 

.  .  the  Administrative  Procedure  Act  does  not 
require  detailed  findings  of  every  subsidiary  evi¬ 
dentiary  fact,  so  long  as  the  agency  makes  amply  clear 
the  factual  basis  upon  which  it  has  proceeded,  there 
can  be  no  complaining.” 

Specifically,  the  Petitioners’  Brief  (pages  25-29)  refers 
to  a  series  of  affirmative  arguments  raised  by  Petitioners 
to  the  Board  as  to  why  their  application  should  be  pre¬ 
ferred.  With  regard  to  the  first  two,  i.e.,  “Air  Transporta¬ 
tion  had  reached  a  stage  where  both  statutory  standards 
and  economic  principles  required  entry  of  a  new  passenger 
trunkline  carrier”  and  that  certification  of  Petitioners 
“would  better  promote  the  vigorous  development  of  low 
fare  coach,”  Petitioners  admit  that  the  Examiner’s  Initial 
Decision,  as  adopted  by  the  Board,  contains  some  discussion 
of  these  allegations.  However,  inasmuch  as  the  Examiner 
did  not  reach  the  same  conclusion  as  that  held  by  Peti¬ 
tioners,  they  refer  to  said  discussions  as  “an  oblique 
reference”  (page  34).  Throughout  the  Examiner’s  Initial 
Decision  there  are  references  to  existing  and  proposed 
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coach  services  of  the  various  applicants,  and  the  Board’s 
Opinion  discusses  and  makes  findings  as  to  the  best  means 
of  developing  a  sound  air  transportation  system  as 
envisioned  by  the  Civil  Aeronautics  Act  (49  U.S.C.  401). 
Furthermore,  contrary  to  what  Petitioners  would  have  the 
Court  believe,  the  question  of  the  entry  of  a  new  carrier 
into  passenger  trunkline  air  transportations  was  not  in 
itself  a  “basic  issue”  in  this  proceeding.  Section  2  of  the 
Act2  prescribes  the  broad  considerations  which  must  guide 
the  Board  in  its  determination  of  the  public  interest  and 
the  public  convenience  and  necessity.  These  broad  con¬ 
siderations  are  what  the  Examiner  and  the  Board  have 
applied  here  in  reaching  their  decisions. 

Another  argument  referred  to  is  Petitioners’  contention 
that  the  selection  of  Continental  for  the  routes  here  in¬ 
volved  would  be  inconsistent  with  the  general  Board  policy 
of  separating  local  service  from  trunkline  routes.  It  is 
respectfully  submitted  that  such  an  issue  is  not  involved 
in  this  proceeding.  That  issue  was  squarely  before  the 

2  Sec.  2  (49  U.S.C.  402).  In  the  exercise  and  performance  of  its  powers 
and  duties  under  this  Act,  the  Authority  shall  consider  the  following,  among 
other  things,  as  being  in  the  public  interest,  and  in  accordance  with  the 
public  convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air  transportation  sys¬ 
tem  properly  adapted  to  the  present  and  future  needs  of  the  foreign 
and  domestic  commerce  of  the  United  States,  of  the  Postal  Service,  and 
of  the  national  defense; 

(b)  The  regulation  of  air  transportation  in  such  manner  as  to  recognize 
and  preserve  the  inherent  advantages  of,  assure  the  highest  degree  of 
safety  in,  and  foster  sound  economic  conditions  in,  such  transportation, 
and  to  improve  the  relations  between,  and  coordinate  transportation  by, 
air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient  service  by 
air  carriers  at  reasonable  charges,  without  unjust  discriminations,  undue 
preferences  or  advantages,  or  unfair  or  destructive  competitive  practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the  sound  develop¬ 
ment  of  an  air-transportation  system  properly  adapted  to  the  needs  of  the 
foreign  and  domestic  commerce  of  the  United  States,  of  the  Postal  Service, 
and  of  the  national  defense; 

(e)  The  regulation  of  air  commerce  in  such  manner  as  to  best  promote 
its  development  and  safely;  and 

(f )  The  encouragement  and  development  of  Civil  aeronautics. 
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Board  in  the  Continental-Pioneer  Acquisition  Case ,  Docket 
No.  6457  et  al.,  wherein  the  Board  approved  the  acquisition 
as  an  exception  to  the  policy.  Continental  was  and  is  a 
regional  trunkline  carrier  with  certain  local  service  routes. 
There  are  other  carriers  with  the  same  characteristics.  In 
reaching  its  decision  in  this  proceeding  to  certificate  Con¬ 
tinental,  the  Board  found  that  “the  public  convenience  and 
necessity  require”  the  amendment  of  Continental’s  cer¬ 
tificate  as  authorized. 

Petitioners  allege  inadequacy  of  the  Board’s  findings  as 
to  whether  Petitioners’  application  could  be  granted  in 
addition  to  those  awarded.  Here  Petitioners  apparently 
take  the  position  that  inasmuch  as  the  public  convenience 
and  necessity  may  require  multiple  authorizations  between 
tvro  points,  the  Board  erred  in  failing  to  specifically  find 
as  to  the  number  of  carriers  required  on  each  individual 
segment  involved  in  this  proceeding. 

The  exhibits  of  record  in  the  proceeding  contain 
voluminous  data  covering  traffic  volumes,  actual  and 
estimated,  and  schedules,  actual  and  proposed,  over  the 
various  segments  in  issue.  In  addition,  the  interested 
cities  presented  evidence  as  to  their  transportation  require¬ 
ments.  The  Examiner  devotes  a  considerable  portion  of 
the  Initial  Decision  to  economic  data,  traffic  volumes, 
schedules,  adequacy  of  service,  etc.  (Tr.  11281-11287; 
11332-11351). 

Thereafter,  the  Board’s  decision  contains  inter  alia  the 
following  statements : 

“We  conclude  that  Western’s  connecting  service  at 
Denver,  in  addition  to  that  provided  by  United,  will 
amply  meet  the  needs  of  Reno.”  (Tr.  11232) 

•  •  •  *  • 

“On  the  record  made  in  this  case,  we  are  convinced 
that  Denver’s  long-haul  needs  are  of  such  a  character, 
size,  and  importance  as  to  justify  service  by  a  second 
transcontinental  carrier.”  (Tr.  11234) 

*  •  •  *  • 


4 ‘In  accordance  with  onr  practice  in  other  areas,  we 
will  qualify  TWA’s  authority  to  serve  Denver  in  such 
a  way  as  to  minimize  the  diversionary  effect  upon 
regional  carriers  without  serious  interference  with 
improvements  in  service  to  the  public  .  .  .  The  latter 
restriction  will  in  effect  permit  TWA  to  haul  overflow 
traffic  between  Denver  and  the  West  Coast,  after  the 
regional  carriers  have  provided  the  services  specifically 
designed  to  meet  the  regional  needs  of  Denver.” 
(Tr.  11235) 

•  •  •  *  • 

“We  are  satisfied  that  the  limited  extent  to  which 
TWA  will  be  duplicating  the  regional  services 
between  Denver,  on  the  one  hand,  and  Chicago, 
San  Francisco/Oakland,  and  Los  Angeles,  on  the  other 
hand,  will  not  adversely  affect  the  new  routes  awarded 
the  regional  carriers.”  (Tr.  11236) 

•  •  •  «  • 

“As  in  the  case  of  TWA’s  certification  at  Denver,  we 
will  qualify  United’s  authorization  of  Kansas  City  to 
the  extent  necessary  to  protect  the  regional  carriers, 
without  undue  interference  with  needed  improvements 
in  service  to  the  public.”  (Tr.  11237) 

*  •  •  *  • 

“With  respect  to  the  size  of  the  markets  in  which  Con¬ 
tinental  will  be  participating,  we  have  brought  up  to 
date  with  more  recent  figures  the  additional  revenues 
that  Continental  can  reasonably  anticipate.”  (Tr. 
11238) 

•  •  •  •  • 

“In  calculating  the  size  of  the  markets  in  which 
Western  will  be  sharing,  we  have  relied  upon  March 
and  September  1954  Survey  figures,  with  a  15  per  cent 
growth  factor,  to  reflect  the  anticipated  market  for 
1956  when  Western  will  be  in  operation  over  the  new 
segment.”  (Tr.  11239) 

Furthermore,  the  fact  that  the  Board  in  certificating  a 
second  carrier  in  a  particular  market  felt  required  to 
restrict  the  operations  of  that  carrier  in  order  to  protect 
the  regional  operator  is  in  itself  a  finding  that  no  additional 
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carriers  are  required  or  in  fact  would  be  warranted  in  sucb 
markets.  Finally,  it  is  noted  that  the  Board  after  making 
its  finding  with  respect  to  the  requirements  of  public  con¬ 
venience  and  necessity  for  the  services  it  authorized 
concluded : 

“That  except  to  the  extent  hereinabove  granted  or 
deferred,  all  applications  herein  should  be  denied.” 
(Tr.  11250) 

The  Petitioners  cite  two  findings  in  support  of  their 
allegation  that  the  Boards  findings  are  contradictory. 

First,  Petitioners  allege  (page  40)  that  there  is  an  in¬ 
consistency  in  the  Board’s  finding  that  Petitioners’ 
scheduled  superiority  in  the  Chicago-Los  Angeles  market 
was  insufficient  because  “we  are  unable  to  find  a  need  at 
this  time  for  additional  nonstop  service  in  this  market 
and  awards  to  Continental  are  not  predicated  upon  any 
such  need.”  (Opinion,  Tr.  11246)  Petitioners  contend  that 
this  rationalization  by  the  Board  ignores  the  fact  that  the 
Board  authorized  Continental  to  provide  Chicago-Los 
Angeles  nonstop  service.  While  the  Board’s  Opinion  of 
November  14,  1955,  clearly  sets  forth  the  reasons  for  the 
decision,  any  possible  doubt  as  to  the  rationalization  is 
cleared  by  the  discussion  of  this  point  in  the  Board’s 
Supplemental  Opinion  and  Order  on  Reconsideration  dated 
December  30,  1955,  wherein  the  Board  stated : 

“The  mere  fact  that  we  have  not  found  a  need  for  this 
particular  service  does  not  mean  that  we  must  restrict 
Continental  from  ever  offering  it.  We  cannot  accept 
the  contention  that  the  Board,  in  awarding  a  new 
route,  must  find  a  need  for  every  new  service  which 
may  be  offered  as  a  result  thereof.  Such  a  contention 
is  at  war  with  consistent  Board  practice  since  the 
promulgation  of  the  Act.  In  granting  new  routes  to 
carriers  to  meet  service  needs  demonstrated  on  the 
record  in  a  proceeding,  we  have  frequently  described 
these  routes  to  permit  other  new  services  for  which 
a  specific  need  was  not  shown  in  the  record.  In  this 


9 


regard,  our  general  policy  in  awarding  new  route 
segments  has  been  first  to  provide  operating  authority 
broad  enough  to  permit  the  full  development  of  the 
new  services  found  required  by  the  public  convenience 
and  necessity,  and  then  to  impose  upon  the  award  only 
such  operating  restrictions  as  may  be  required  either 
as  a  matter  of  law,  or  by  public  interest  considerations, 
including  the  protection  of  operating  rights  of  other 
carriers.”  (Tr.  11688-11689) 

Secondly,  they  point  to  the  Board’s  finding  that  grant 
of  the  route  to  Petitioners  would  weaken  Continental  by 
diverting  substantial  revenues  from  that  carrier  in  the 
Kansas  City-Denver  market  This  finding,  Petitioners 
allege,  is  inconsistent  with  the  awards  made  by  the  Board 
to  United  to  serve  Kansas  City  and  Trans  World  to  serve 
Denver.  Pointing  to  the  restrictions  on  the  latter  carriers’ 
services  which  the  Board  attached  to  the  certificates 
awarded  in  order  to  protect  Continental,  Petitioners  ask 
why  similar  restrictions  should  not  have  been  considered 
in  evaluating  Petitioners’  application.  It  is  then  alleged 
that  the  Board  seized  upon  diversion  merely  for  the 
purpose  of  denying  Petitioners’  application  (page  41). 

As  clearly  set  forth  in  the  Board’s  Opinion,  the  services 
of  Trans  World  at  Denver  and  United  at  Kansas  City 
were  awarded  for  the  purpose  of  providing  a  second  long- 
haul  service  to  these  cities  and  the  restrictions  which 
prohibit  the  carriage  of  local  passengers  by  United  between 
Chicago  and  Kansas  City  and  between  Kansas  City  and 
Denver  and  by  Trans  World  between  Kansas  City  and 
Denver  were  for  the  purpose  of  protecting  Continental. 
Petitioners  did  not  seek  to  provide  long-haul  service  to 
Denver  or  Kansas  City.  Thus  it  is  dear  that  if  Petitioners 
had  been  awarded  a  Chicago-Kansas  City-Denver-Los 
Angeles  route  with  restrictions  similar  to  those  placed  in 
the  Trans  World  and  United  awards — prohibiting  the 
carriage  of  Chicago-Kansas  City  and  Kansas  City-Denver 
traffic — Petitioners  could  not  have  provided  the  regional 
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service  found  required  by  the  Board  and  for  which  Con¬ 
tinental  received  an  award.  Thus,  the  findings  alleged  by 
the  Petitioners  to  be  inconsistent  are,  in  fact,  related  and 
necessary  to  provide  the  over-all  transportation  services 
found  required  by  the  Board. 

B.  The  Inability  of  the  Board  to  Find  the  Petitioners  'Tit. 
Willing  and  Able"  Within  the  Meaning  of  the  Civil  Aero¬ 
nautics  Act  Is  Valid 

The  question  of  Petitioners’  ability  to  comply  with  the 
requirements  of  Section  401(d)  of  the  Act  (49  U.S.C. 
481(d))  that  they  be  “fit,  willing  and  able”  is  not  the  sole 
basis  of  the  Board’s  denial  of  Petitioners’  application. 
The  Board’s  Opinion  of  November  1955  clearly  shows  that 
Petitioners’  application  was  denied  primarily  on  the  basis 
of  public  convenience  and  necessity.  After  making  other 
findings,  based  on  public  convenience  and  necessity,  for 
denying  Petitioners’  application,  the  Board  states  at 
page  18  (Tr.  11247) : 

“Finally,  we  are  denying  North  American’s  applica¬ 
tion  because  we  are  unable  to  find  the  applicant 
*  willing’  to  comply  with  the  Act  and  the  Board’s 
regulatons.  In  this  regard,  we  adhere  to  our  findings 
set  forth  in  the  New  York-Chicago  Case.”9 

“9  These  findings  are  set  forth  in  the  attached  Appendix  D.” 

In  view  of  this,  Continental  submits  that  even  if  the 
finding  relative  to  fitness  was  not  valid,  the  other  findings 
discussed  above  are  sufficient  to  deny  Petitioners’  applica¬ 
tion.  However,  the  following  argument  is  submitted  in 
support  of  the  Board’s  findings  as  to  Petitioners’  fitness. 

Petitioners  allege  (page  44)  that  “the  Board’s  Opinion 
relied  in  large  part  on  the  Twentieth  Century  Compliance 
Case  (Order  No.  E-9360,  July  1,  1955)”  and  that  therefore 
the  Board’s  finding  “cannot  be  affirmed  unless  the  order 
in  that  case  is  affirmed”  except  as  to  the  validity  of  the 
Board’s  regulations.  This  allegation  is  untrue.  At  page  1 
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of  Appendix  D  to  the  Opinion  of  November  14,  1955 
(Tr.  11386)  the  Board  states  that  its  conclusion  that  it 
would  deny  Petitioners’  application  on  the  grounds  they 
are  not  “fit,  willing  and  able”  is  based  upon  facts  of 
record. 

“.  .  .  which  show  that  Messrs.  Weiss,  Lewin,  Fisch- 
grund  and  Hart,  the  central  figures  in  the  North 
American  group,  have  a  long  history  of  association 
with  flagrant  violations  of  the  Act  and  cannot  be  found 
sufficiently  reliable  to  entrust  with  the  operation  of 
the  certificated  routes  they  propose  herein.  As  the 
moving  figures  in  the  operations  of  Standard  Airlines, 
Viking  Airlines  and  Oxnard  Sky  Freight,  these  indi¬ 
viduals  have  shown  such  a  callous  disregard  for  the 
Act  and  regulations  as  to  lead  to  the  conclusion  that 
they  would  be  prone  to  disregard  the  requirements  of 
the  Act  and  regulations  in  the  future,  if  they  deemed  it 
advantageous  to  their  own  economic  gain.  The  facts 
of  record  show  clearly  that  these  individuals  gained 
unlawful  control  of  Twentieth  Century  Air  Lines, 
Trans  National  Airlines,  Trans  American  Airways 
and  Hemisphere  Air  Transport  without  Board 
approval  in  violation  of  section  408  of  the  Act;  that 
each  of  these  carriers  thereafter  engaged  in  regular 
and  frequent  service  in  violation  of  the  Board’s 
Economic  Regulations  and  section  401(a)  of  the  Act; 
and  that  these  violations  were  knowing  and  willful.”*3 

“32  See  our  findings  and  conclusions  in  this  regard  in  our  decision 
of  July  1,  1955  (Order  No.  E-9360)  which  findings  we  incorporate 
herein  by  reference.  The  violations  referred  to  herein  are  without  re¬ 
ference  to  the  violations  committed  by  the  North  American  ‘  combine  ’ 
(under  the  aegis  of  Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart) 
which  were  found  to  exist  in  Docket  No.  6000,  as  a  result  of  combined 
operations  by  the  four  individual  carriers.  The  carriers  challenged 
these  violations  by  an  attack  on  the  validity  of  the  Board's  regula¬ 
tions  involved.  Of  course,  we  believe  the  regulations  in  question  valid; 
but  even  if  we  were  in  error,  the  other  activities  of  Messrs.  Weiss,  Lewin, 
Fischgrund  and  Hart,  as  noted  in  the  text,  and  the  violations  com¬ 
mitted  by  the  carriers  individually  would  cause  us  to  find  North  American 
not  fit,  willing  and  able." 


The  above  finding  relates  not  only  to  each  of  the  Peti¬ 
tioners  individually  but  also  to  each  of  the  aforenamed 
individuals  controlling  Petitioners,  i.e.,  Messrs.  Weiss, 
Lewin,  Fischgrund  and  Hart.  With  respect  to  these  indi- 
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viduals,  their  past  conduct  of  purposeful  violation  of  the 
Act  and  the  Board’s  Economic  Regulations  has  resulted 
in  the  revocation  of  at  least  three  large  irregular  air 
carriers’  letters  of  registration  (see  Standard  Airlines , 
Inc.  NonJCertificated  Operations ,  10  C.A.B.  486  (1949); 
Viking  Airlines,  et  al.  N on-Certificated  Operations,  11 
C.A.B.  401  (1950) ;  and  Oxnard  Sky  Freight  Enforcement 
Case,  12C.A.B.  722  (1951)).  Furthermore,  as  the  dates  of 
the  above  case  indicate,  and  the  record  in  the  Twentieth 
Century  Compliance  Case  shows,  the  aforenamed  indi¬ 
vidual®  have  a  consistent  history  of  violating  the  Act.  In 
fact  there  has  hardly  been  a  time  within  the  last  eight  or 
more  years  that  these  individuals  were  not  in  violation  of 
the  Act.  Interestingly  enough.  Petitioners’  brief  is  silent 
on  these  findings  of  the  Board. 

Petitioners  also  allege,  at  page  60,  that  the  Board 
“infers”  that  they  “are  unfit  from  one  fact  alone — its 
(the  Board’s)  determination  that  Petitioners  have  over  a 
period  of  time  flown  more  frequently  than  permitted  by  its 
regulations.  That  is  the  only  question  raised  about  peti¬ 
tioners’  fitness.”  A  careful  review  of  the  Board’s  Opinion 
does  not  reveal  any  such  inference.  Nor  does  a  review 
of  the  opinion  in  the  Twentieth  Century  Compliance  Case 
lend  support  to  such  an  allegation. 

As  shown  above,  the  Board  stated  at  page  18  (Tr. 
11247)  that  it  cannot  find  Petitioners  “willing”  to  comply 
with  the  Act  and  that  this  conclusion  was  based  upon  facts 
of  record  that  the  “central  figures  in  the  North  American 
combine  [i.e.  Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart] 
have  a  long  history  of  association  with  flagrant  violations 
of  the  Act  and  cannot  be  found  sufficiently  reliable  to 
entrust  with  the  operations  of  the  certificated  routes  they 
propose  herein.”  From  this  language  it  is  obvious  that 
the  Board’s  difficulty  in  finding  Petitioners  “fit,  willing 
and  able”  stems  not  from  violation  of  frequency  regula¬ 
tions,  but  from  the  fact  that  these  “central  figures”  have 


been  consistent  flagrant  violators  of  the  Act  and  the 
Board’s  regulations  and  cannot  be  considered  as  reliable 
individuals. 

Petitioners  allege  at  page  61  that  if  they  were  certificated 
* ‘  there  is  no  reasonable  prospect  that  petitioners  would 
engage  in  unlawful  activities.”  Such  a  statement  has 
about  as  much  credibility  as  a  statement  from  an  habitual 
criminal  who  claims  to  have  as  good  a  chance  of  “going 
straight”  as  does  a  first  offender. 

/  | 

Petitioners  also  claim  that  the  Board’s  determination 
of  unfitness  is  arbitrary.  This  claim  is  based  on  the 
allegations  that  (1)  the  Board  has  never  found  a  certificated 
carrier  unfit  for  route  extension  because  of  violations  and 
(2)  only  one  case  reveals  that  an  applicant  has  been  denied 
a  certificate  because  of  violations. 

In  the  leading  case  with  respect  to  fitness  as  a  bar  to 
certification,  Hawaiian  Imtraterritorial  Service ,  10  CJLB. 

62  (1948),  the  Board  stated  at  page  67 : 

j 

“The  requirement  for  the  certificate  of  public  con¬ 
venience  and  necessity  is  one  of  the  crucial  provisions 
employed  by  Congress  in  the  statutory  scheme  pro¬ 
vided  for  the  control  of  air  transportation,  and  any 
violation  of  that  requirement  strikes  at  the  heart  of 
the  Civil  Aeronautics  Act  There  is  no  defense  for 
a  carrier  which  accepts  the  Board’s  authorization  for, 
and  pretends  to  operate,  irregular  air  services  while 
it  engages  illegally  in  regular  scheduled  air  transporta-  1 
tion. 

i 

“Nor  may  such  a  violator  plead  that  his  violation  was 
committed  in  pursuit  of  a  worthy  objective.  We  do 
not  intend  to  reward  wrongdoers  by  granting 
certificates  of  public  convenience  and  necessity  to 
carriers  which  have  undertaken  illegal  operations  for 
the  alleged  purpose  of  developing  evidence  to  prove 
the  need  for  the  service.  As  against  other  applicants 
which  had  proved  their  fitness  for  the  performance 
of  a  proposed  service,  such  a  violator  would  find  him¬ 
self  in  a  certificate  proceeding  burdened  with  a  dis- 
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advantage  which  under  ordinary  circumstances  would 
be  inimical,  if  not  fatal,  to  his  case.” 

While  the  violator  was  granted  a  certificate  in  that  case, 
the  circumstances  causing  such  action  made  it  necessary. 
The  Board  said  at  page  67,  “We  are  here  presented  with 
the  situation  that  the  only  carrier  available  for  the  per¬ 
formance  of  such  a  service  is  Trans-Pacific.”  Other 
applicants  are  available  in  the  instant  case,  as  opposed  to 
the  lack  of  applicants  in  the  Hawaiian  Case.  As  to  whether 
only  one  applicant  has  been  denied  a  certificate  in  past 
cases,  such  an  argument  carries  no  weight.  If  anything, 
it  is  a  tribute  to  other  air  carriers  who  have  recognized 
and  abided  by  the  law. 

Petitioners  claim  that  the  other  applicants,  all  certificated 
carriers  seeking  route  extension,  have  also  violated  the 
Act  and  the  Board  did  not  consider  such  violations.  Such 
a  claim  begs  the  question.  If  such  alleged  violations  had 
occurred,  and  had  occurred  in  such  a  degree  as  to  warrant 
action,  the  Board  could  have  revoked  the  certificates  of  the 
offending  carriers,  but  such  action  was  not  taken.  Even 
Petitioners  concede  that  revocation  is  possible  (page  62) 
by  action  under  Section  401(h)  (49  USC  481(h)). 

Continental  submits  that  the  Board’s  finding  was  not 
arbitrary.  The  history  of  Petitioners’  actions,  even  if  we 
ignore  the  Twentieth  Century  Compliance  Case ,  is  one  of 
continued  and  purposeful  violations  of  the  Act  and  the 
Board’s  Regulations.  Granting  of  a  certificate  to  Peti¬ 
tioners  would  have  opened  the  door  to  violations  of  the 
Act  by  others  and  to  their  use,  if  pertinent,  of  any 
experience  gained  through  such  action  as  valid  evidence 
in  support  of  a  finding  that  a  certificate  is  required.  The 
law  would  therefore  become  useless  as  an  instrument  to 
achieve  the  objectives  which  the  Congress  found  to  be 
required. 
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C.  Conclusion 

Wherefore,  Intervenor  Continental  Air  Lines,  Ina, 
urges  that  the  petition  for  review  shonld  be  dismissed. 

Respectfully  submitted, 

C.  Edward  Leasnre 

Herman  P.  Schenrer,  Jr. 

1701  K  Street,  N.  W. 
Washington  6,  D.  C. 

Attorneys  for 

Continental  Air  Lines,  Inc. 

April  30,  1956 
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Questions  Presented. 


In  the  opinion  of  intervenor  Trans  World  Airlines, 
Inc.,  the  questions  presented  are: 

1.  Are  the  Civil  Aeronautics  Board’s  findings  that  peti¬ 
tioners  are  not  “fit”  under  Section  401  of  the  Civil  Aero¬ 
nautics  Act  legally  adequate  and  supported  by  substantial 
evidence? 

2.  Is  the  Board’s  finding  that  the  petitioners  are  unfit 
dispositive  of  petitioners’  application? 

3.  Does  the  Board’s  opinion  contain  adequate  findings 
to  support  both  its  preference  for  other  applicants  rather 
than  for  petitioners  and  the  extent  of  the  new  authoriza¬ 
tions  required? 

4  Did  the  Board  err  in  its  consolidation  orders  in 
delineating  the  issues  in  this  proceeding? 
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BRIEF  FOR  INTERVENOR  TRANS  WORLD 

AIRLINES,  INC 

Counter-Statement  of  the  Case 

The  Civil  Aeronautics  Board  proceeding  on  review 
before  this  Court,  known  as  the  Denver  Service  Case ,  was 
inaugurated  by  the  Board  on  February  2,  1953  by  the 
issuance  of  a  Notice  of  Prehearing  Conference  on  the  appli-  - 
cation  of  Trans  World  Airlines,  Inc.  (“TWA”)  in  Docket 
No.  1841  to  include  Denver  as  an  intermediate  point  on 
TWA’s  transcontinental  Route  No.  2  (2).*  This  pre- 
hearing  conference  was  held  on  February  24,  1953,  and 
at  this  conference,  or  prior  to  it,  a  number  of  the  air 
carriers  moved  to  consolidate  various  applications  of  their 
own  for  contemporaneous  hearing  with  TWA’s  application. 

•  Numbers  in  parentheses  not  otherwise  identified  refer  to  the 
Joint  Appendix. 
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On  April  3,  1953  petitioners  herein  filed  an  application 
with  the  Board  in  Docket  No.  6063  seeking  a  certificate 
of  pnblic  convenience  and  necessity  for  five  new  route 
authorizations,  including  three  separate  transcontinental 
routings  between  California  and  the  East  Coast  (5-11). 
At  the  same  time  petitioners,  in  three  separate  documents, 
moved  to  consolidate  this  application,  or  applicable  por¬ 
tions  thereof,  into  the  three  major  route  proceedings  which 
were  then  pending  before  the  Board,  the  New  York-Chicago 
Service  Case,  Denver  Service  Case  and  Additional  South- 
west-Northeast  Service  Case  .*  The  motion  to  consolidate 
filed  by  petitioners  in  the  Denver  Service  Case,  like  that 
filed  in  each  of  the  other  two  cases,  expressly  asked  the 
Board  to  consolidate  their  application  in  Docket  No.  6063 
“or  such  parts  thereof  as  the  Board  may  deem  proper” 
into  that  proceeding  (15). 

Thereafter,  on  August  6,  1953  the  Board  issued  its  first 
consolidation  order  in  the  Denver  Service  Case.  In  it  the 
Board  established  the  air  service  requirements  of  Denver 
as  the  primary  purpose  of  the  proceeding  and  ordered  the 
consolidation  of  a  number  of  applications  into  the  case,  all 
of  which  involved  Denver  service  and  sought  new  route 
authorizations  in  the  area  bounded  by  California  on  the 
west  and  Chicago  on  the  east.  Among  those  consolidated 
was  that  portion  of  petitioners  *  application  in  Docket  No. 
6063  which  sought  a  certificate  between  Los  Angeles  and 
Chicago  via  Denver  and  Kansas  City.  The  Board  per- 

•  These  three  proceedings,  together  with  a  fourth  proceeding 
instituted  since  that  time  (the  New  York-Florida  Proceeding), 
were  all  large  area  proceedings  which  were  set  up  by  the  Board 
in  1953  to  determine  whether  any  new  or  additional  air  services 
were  required  in  various  major  areas  throughout  the  country. 
The  New  York-Chicago  Service  Case  embraced  the  area  between 
New  York  and  Chicago;  the  Denver  Service  Case  involved  the 
area  between  Chicago  and  California;  the  Additional  Southwest- 
Northeast  Service  Case  involved  the  area  between  the  Southwestern 
states  of  Texas,  Louisiana  and  Oklahoma  and  the  Northeast;  and 
the  New  York-Florida  Proceeding  involved  service  up  and  down 
the  east  coast  in  the  area  between  New  England  and  Florida. 
Portions  of  petitioners’  application  in  Docket  No.  6063  were  con¬ 
solidated  in  all  four  of  these  proceedings. 
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mitted  petitioners’  application  to  be  included,  even  though 
their  original  application  in  Docket  No.  6063  was  filed  over 
a  month  after  the  prehearing  conference  in  this  proceed¬ 
ing  and,  thus,  did  not  meet  the  requirements  of  Buie  12  of 
the  Board’s  Buies  of  Practice  (which  provides  that  a  party 
seeking  the  consolidation  of  its  application  in  a  proceeding 
must  have  filed  and  moved  for  consolidation  at  or  prior 
to  the  prehearing  conference).  The  Board  found,  however, 
that  petitioners  showed  good  cause  for  their  late  filing  and 
that  the  portion  of  the  application  consolidated  would  not 
broaden  the  scope  of  the  proceeding  (22-9).  By  a  later 
order,  dated  November  6,  1953,  the  Board  corrected  the 
omission  of  San  Francisco  in  the  portion  of  petitioners’ 
application  that  was  consolidated  into  this  case  (40-2).* 
Meanwhile,  the  applicable  portions  of  petitioners’  appli¬ 
cation  in  Docket  No.  6063  were  among  those  consolidated 
for  hearing  in  the  New  York-Chicago  Service  Case**  and 
Additional  Southwest-Northeast  Service  Case  (Order  Nos. 
E-7559,  dated  July  14,  1953,  and  E-7804,  dated  October  8, 
1953). 

Except  to  point  out  the  Board’s  failure  to  include  San 
Francisco  in  that  portion  of  their  application  consolidated 
in  the  Denver  Service  Case ,  which  the  Board  corrected  as 
noted  above  on  November  6,  1953,  petitioners  made  no 
objection  whatsoever  until  April  29,  1954  to  the  manner  in 
which  the  Board  consolidated  their  overall  application  into 
the  three  pending  proceedings.  In  the  meantime,  peti¬ 
tioners  proceeded  to  trial  during  November  and  December, 
1953,  on  the  New  York-Chicago  portion  of  their  applica- 

•  Petitioners’  plea  for  this  relief  also  was  tardy  but  was  excused 
by  the  Board. 

••Petitioners’  proposal  for  a  New  York-Chicago  route  via 
Philadelphia,  Pittsburgh,  Cleveland  and  Detroit  was  consolidated 
in  the  New  York-Chicago  Service  Case.  Although  the  Board’s 
decision  in  that  case  is  on  review  before  this  Court  on  a  petition 
by  petitioners  herein  (Case  No.  12942),  petitioners  never  raised 
either  before  the  Board  or  before  this  Court  in  that  case  any 
claim  that  the  Board’s  consolidation  order  failed  to  meet  the 
requirement  of  Ashbacker  Radio  Corp.  v.  Federal  Communications 
Commission ,  326  U.  S.  327  (1945). 
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tion  in  the  hearings  of  the  New  YorTc-Chicago  Service  Case 
and  filed  a  brief  to  the  Examiner  in  that  proceeding  on 
April  5, 1954  withont  raising  any  objections  to  the  Board’s 
method  of  procednre.  Likewise,  petitioners  filed  direct 
exhibits  in  this  proceeding  ( Denver  Service  Case)  on 
March  31,  1954  withont  raising  any  objections  to  the 
Board’s  method  of  procedure. 

It  was  not  until  April  29, 1954,  only  three  weeks  before 
1  the  hearing  in  this  case  was  scheduled  to  start,  and  five 
days  before  rebuttal  exhibits  were  due  to  be  exchanged, 
that  petitioners  filed  a  petition  for  reconsideration  of  the 
Board’s  initial  consolidation  order.  In  it  they  sought  to 
1  expand  this  proceeding  to  include  a  second  hearing  on  that 
portion  of  their  application  seeking  new  route  authoriza¬ 
tions  in  the  area  between  Chicago  and  New  York  (70-6). 
Fourteen  months  had  elapsed  in  the  meantime  since  the 
initial  prehearing  conference  in  this  proceeding,  eight 
months  had  elapsed  since  the  Board’s  initial  consolidation 
order  and  almost  five  months  had  elapsed  since  the  above- 
mentioned  consolidation  order  of  November  6,  1953.  The 
Board  denied  the  petition  for  reconsideration,  pointing  out 
that  petitioners  had  had  many  months  to  file  such  a  peti- 
1  tion  for  reconsideration  but  had  failed  to  take  such  action. 
It  found,  therefore,  that  the  petition  was  untimely  and  fur¬ 
ther  that  the  relief  requested  would  unduly  expand  the 
issues  and  delay  the  proceeding  (76-9).  With  respect  to 
the  alternative  relief  requested  by  petitioners  that  the 
Board  rule  in  advance  that  no  services  would  be  authorized 
between  points  within  the  area  and  points  outside  thereof 
unless  a  mandatory  stop  at  Chicago  or  St.  Louis  was  made, 
the  Board  found  this  likewise  untimely  and  also  not  in  the 
public  interest  (79). 

The  case  thereupon  proceeded  to  hearing,  and  sessions 
were  held  at  Denver  between  May  18  and  21,  1954  and  at 
Washington,  D.  C.  between  June  2  and  July  28  and  on 
August  17,  1954  Following  the  submission  of  briefs  by 
the  parties  to  the  Examiner  on  December  17,  1954,  the 
Examiner  issued  his  Initial  Decision  on  July  28,  1955. 
Exceptions  to  the  Examiner’s  Initial  Decision  were  filed 
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thereafter  on  August  10, 1954,  and  briefs  to  the  Board  were 
filed  on  September  7,  1955.  The  Board  heard  oral  argu¬ 
ment  on  September  15  and  16,  1955  and  issued  its  decision 
on  November  14,  1955.  This  decision  denied  petitioners  * 
application  and  (1)  extended  Western  Air  Lines,  Inc. 
from  Denver  to  San  Francisco/Oakland  via  Salt  Lake  City 
and  Beno,  (2)  added  a  new  segment  between  San  Fran¬ 
cisco/Oakland  and  Chicago  on  Boute  Nos.  7  and  25  of 
American  Airlines,  Inc.,  (3)  extended  Continental  Air 
Lines,  Inc.  from  Kansas  City  to  Chicago  and  from  Denver 
to  Los  Angeles,  (4)  added  Denver  as  an  intermediate  point 
on  TWA’s  Boute  No.  2  between  Los  Angeles  and  San 
Francisco/Oakland  on  the  one  hand  and  Chicago  on  the 
other,  and  (5)  added  Kansas  City  as  an  intermediate  point 
on  United  Air  Lines,  Inc.  ’s  Boute  No.  1  between  Denver 
and  Chicago  (323-51). 

At  no  time  in  their  exhibits,  testimony,  briefs,  exceptions 
or  oral  argument  in  this  proceeding  did  petitioners  advance 
the  contention  that  they  had  not  been  treated  fairly  by  the 
Board’s  consolidation  orders  in  the  proceeding.  In  fact, 
petitioners  filed  no  petition  for  reconsideration  of  the 
Board’s  decision  and  such  revisions  in  its  decision  which 
the  Board  made  in  its  subsequent  opinion  issued  December 
30, 1955.  These  revisions  consisted  merely  of  the  modifica¬ 
tion  of  some  restrictions  and  were  the  result  of  petitions 
for  reconsideration  filed  by  other  applicants  (560-72). 

Summary  of  Argument 

The  Board’s  finding  that  petitioners  were  not  fit,  amply 
supported  by  substantial  evidence  and  particularized  by 
adequate  subsidiary  findings,  is  completely  dispositive  of 
the  questions  raised  on  this  appeal.  The  determination  is 
one  solely  within  the  jurisdiction  of  the  administrative 
agency  and  hence  not  subject  to  review.  Since  the  Board 
properly  determined  petitioners  to  be  unfit,  they  have  no 
standing  to  question  the  Board’s  delineation  of  the  scope 
of  the  proceeding  or  the  Board’s  findings  in  favor  of  other 
applicants  rather  than  themselves. 
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Even  without  considering  petitioners’  disqualification, 
however,  petitioners  have  no  valid  challenge  with  respect 
to  the  Board’s  findings  in  favor  of  other  applicants  rather 
than  themselves.  Although,  having  found  petitioners  unfit, 
the  Board  was  under  no  duty  to  accord  them  comparative 
consideration  on  the  merits  of  their  application,  the  Board 
nonetheless  did  so,  and  a  reading  of  the  Board’s  opinion 
clearly  demonstrates  the  logical  bases  for  its  decision 
granting  other  applications  and  denying  that  of  petitioners. 

Likewise,  there  can  be  no  question  that  the  Board’s  con¬ 
solidation  orders  in  the  proceeding  were  a  valid  and  proper 
exercise  of  its  discretion  in  controlling  the  orderly  admin¬ 
istration  of  its  proceedings.  The  Board  limited  the  case  to 
applications  for  new  authority  in  the  area  between  Cali¬ 
fornia  on  the  one  hand  and  Chicago  on  the  other  and,  as 
petitioners  had  requested,  consolidated  that  portion  of 
their  application  in  Docket  No.  6063  into  the  case.  Peti¬ 
tioners  thus  received  identical  treatment  with  all  other 
applicants,  and  the  Board  met  fully  the  requirements  of 
the  Ashb  acker  doctrine.*  The  fact  that  certain  applicants, 
unlike  petitioners,  had  existing  routes  between  Chicago  and 
New  York  does  not  change  the  procedural  requirements. 
Such  routes  were  not  at  issue  in  the  proceeding,  and  no  new 
route  authorizations  could  be  gained  there.  Such  existing 
routes  were  merely  historic  facts  which  could  not  be  altered 
as  a  result  of  this  case.  Beyond  that,  however,  petitioners, 
who  requested  and  acceded  to  the  Board’s  consolidation  of 
its  overall  application  into  the  three  pending  major  route 
proceedings  without  objection  until  the  eve  of  this  pro¬ 
ceeding  and  who  proceeded  to  trial  in  the  other  two  cases 
without  any  objection  whatsoever,  are  in  no  position  to 
claim  here  that  they  have  been  unfairly  treated  by  the 
Board. 

•  Ashb  acker  Radio  Corp.  v.  Federal  Communications  Commis¬ 
sion,  supra. 
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ARGUMENT. 

I. 

The  Board’s  finding  that  North  American  was  unfit 
is  valid,  supported  by  substantial  evidence  and  is  com* 
pletely  dispositive  of  this  appeal. 

One  of  the  major  grounds  set  forth  by  the  Board  for 
denial  of  petitioners  ’  application  was  its  finding  that  peti¬ 
tioners  were  not  “willing”  to  comply  with  the  Civil  Aero¬ 
nautics  Act  and  the  Board’s  regulations  (348),  as  is 
required  by  Section  401  of  said  Act  (52  Stat.  987,  as  amend¬ 
ed  by  56  Stat.  265,  61  Stat.  449,  69  Stat.  49,  49  TJ.  S.  C. 
§481).  In  this  connection  the  Board  referred  to  its  findings 
on  this  point  in  the  New  York-Chicago  Service  Case  (348), 
which  are  very  explicit  and  are  set  out  in  Appendix  A  to 
this  brief.*  It  should  also  be  noted  that  the  record  in  this 
case,  as  well  as  the  New  York-Ckicago  Service  Case , 
included  by  stipulation  of  the  parties  the  entire  compliance 
proceeding  brought  by  the  Board  against  North  American** 
(Docket  No.  6000),  including  the  Board’s  findings  of  numer¬ 
ous  and  continuous  willful  violations  of  the  Act  and  the 
Board’s  regulations  by  that  carrier.*** 

It  is  this  intervenor’s  position  that  the  Board’s  findings 
on  petitioners’  fitness,  willingness  and  ability  are  com¬ 
pletely  adequate,  are  supported  by  substantial  evidence  in 
the  record  before  the  Court  and  effectively  bar  further 
consideration  of  their  appeal 

•  These  findings  were  likewise  set  out  as  Appendix  D  to  the 
Board’s  opinion  in  the  Denver  Service  Case  (547-8). 

••Although  the  compliance  proceeding  listed  several  defend¬ 
ants  which  were  not  applicants  before  the  Board  in  the  Denver 
Service  Case,  “North  American”  in  the  compliance  proceeding 
and  petitioners  herein  are  for  all  practical  purposes  synonymous. 

•••North  American’s  petition  for  review  in  that  latter  pro¬ 
ceeding  has  already  been  argued  before  this  Court  (Case  No. 
12858). 
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A.  The  Board  Has  Made  Adequate  Findings  That 
North  American  Was  Not  Fit. 

The  Board’s  findings  with  respect  to  the  lack  of  fitness, 
willingness  and  ability  of  North  American  may  be  sum¬ 
marized  as  follows  (547-8) : 

(1)  That  the  principals  in  the  North  American  gronp 
had,  prior  to  their  association  with  that  group,  been  the 
principal  figures  in  other  enterprises  which  had  knowingly 
and  wilfully  violated  the  Civil  Aeronautics  Act  to  such  an 
extent  as  to  evidence  a  “  callous  disregard  for  the  Act  and 
regulations”  and  thus  could  not  “be  found  sufficiently 
reliable  to  entrust  with  the  operation  of  the  certificated 
routes  they  propose  herein”; 

(2)  That  those  persons  gained  unlawful  control  of  the 
four  air  carrier  parties  in  the  North  American  group  in 
violation  of  Section  408  of  the  Civil  Aeronautics  Act  (52 
Stat.  1001,  49  U.  S.  C.  §488) ; 

(3)  That  each  of  the  carriers  so  controlled  proceeded 
knowingly  and  wilfully  to  violate  the  Civil  Aeronautics 
Act  and  the  Board’s  regulations; 

(4)  That,  as  found  by  the  Board  in  the  compliance  pro¬ 
ceeding  (Docket  No.  6000),  the  North  American  group  had 
repeatedly,  knowingly  and  wilfully  violated  the  Act  and 
the  Board’s  regulations;*  and 

(5)  Under  the  circumstances  found  in  (1)  through  (4) 
supra ,  the  Board  is  unable  to  find  the  applicants  willing  to 
comply  with  the  Act  and  the  Board’s  regulations. 

The  law  is  clear  that  the  function  of  findings,  as  related 
to  appellate  procedures,  is  to  acquaint  the  reviewing  court 
with  the  facts  forming  the  logical  basis  for  the  adminis¬ 
trative  agency’s  action.  Administrative  Procedure  Act, 
Section  8(b),  60  Stat.  242, 5  U.  S.  C.  §1007.  That  the  Board 

•  The  Board’s  order  in  that  proceeding  lists  a  whole  catalogue 
of  subsidiary  findings  on  this  subject.  Since  that  order  is  pres¬ 
ently  being  reviewed  by  this  Court  in  Case  No.  12858,  in  the  inter¬ 
est  of  brevity  they  will  not  be  further  summarized  here. 
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was  not  arbitrary  in  relating  the  aforementioned  subsidiary 
findings  to  the  ultimate  finding  of  lack  of  fitness  will  be 
shown  in  subsection  C  infra,  but  at  this  point  it  is  necessary 
only  to  point  out  that  no  reasonable  person  could  possibly 
read  the  Board’s  opinion  on  petitioners’  fitness  in  the 
New  York-Chicago  Service  Case,  which  was  appended  to  its 
opinion  in  this  proceeding,  and  the  Board’s  opinion  in 
Docket  No.  6000  and  escape  the  logical  basis  for  the  ultimate 
finding  of  unfitness — the  fact  that  the  whole  history  of  the 
North  American  group  and  the  persons  in  it  was  shot 
through  with  knowing  and  willful  illegality. 

B.  The  Board’s  Findings  Are  Supported  By 
Substantial  Evidence. 

The  first  four  findings  cited  supra,  any  one  of  which 
would  support  the  Board’s  ultimate  finding  of  lack  of  fit¬ 
ness,  are  clearly  based  upon  substantial  evidence,  while 
the  fifth  is  plainly  a  penultimate  finding  grounded  on  the 
other  four. 

Finding  No.  1  is  beyond  review  at  this  late  date,  the 
Board  having  revoked  the  authority  of  the  carriers  pre¬ 
viously  controlled  by  the  principal  figures  in  the  North 
American  group  for  knowing  and  willful  violation  of  the 
Act  as  long  ago  as  1941,  1950  and  1951.  Standard  A.  L., 
Noncertificated  Operations,  10  C.  A.  B.  486  (1949) ;  Viking 
Airliners,  et  al.,  Noncertificated  Operations,  11  C.  A.  B. 
401  (1950) ;  Oxnard  Sky  Freight  Enforcement  Case,  12 

C.  A.  B.  722  (1951).  No  appeals  were  taken  from  those 
decisions. 

Finding  No.  2  is  premised  on  the  record  in  Docket  No. 
6000,  where  the  Board  in  painstaking  fashion  reviewed  the 
evidence  which  led  to  the  inescapable  conclusion  that  the 
four  individuals,  by  virtue  of  their  ownership  of  the  air¬ 
craft  and  the  maintenance,  sales  and  ticketing  organiza¬ 
tions,  illegally  exerted  absolute  control  over  the  operations 
of  the  carriers. 

The  basic  facts  underlying  Findings  Nos.  3  and  4  were 
admitted  by  petitioners  in  the  compliance  proceeding,  their 


only  quarrel  there  being  with  the  legal  significance  of  the 
facts.  Presumably  that  question  will  be  resolved  by  this 
Court  in  Case  No.  12858,  but  whatever  the  decision  there, 
the  other  findings  will  remain,  clearly  supported  by  sub¬ 
stantial  evidence  and  dispositive  of  the  question  of  the  lack 
of  fitness  of  petitioners.* 

Significantly,  petitioners  have  not  sought  to  take  serious 
issue  with  the  evidentiary  support  for  these  findings  except 
to  the  extent  necessary  to  preserve  their  position  in  Case 
No.  12858.  Instead,  they  have  contrived  a  specious  argu¬ 
ment  which  may  be  summarized  as  follows  ( Petitioners  ’ 
Brief,  pp.  60-2) : 

(a)  The  four  factual  findings  “boil  down”  to 
frequency  violations ; 

(b)  frequency  violations  could  not  occur  if  North 
American  were  certificated ;  and 

(c)  hence,  there  is  no  substantial  evidence  to 
support  the  Board’s  penultimate  finding  that  the 
Board  is  “unable  to  find  the  applicants  ‘willing’  to 
comply  with  the  Act  and  the  Board’s  regulations”. 

The  core  of  this  argument  is,  of  course,  that  the  Board 
should  rely  solely  on  surmise  and  speculation  as  to  the 
future  without  taking  into  account  the  inescapable  import 

•  Even  if  the  Board’s  finding  concerning  North  American’s 
lack  of  fitness  was  based  solely  upon  the  record  in  the  compliance 
proceeding  (Docket  No.  6000),  the  reversal  of  the  Board’s  order 
in  that  proceeding  by  this  Court  would  not  vitiate  the  fitness 
finding  since,  even  though  this  Court  might  determine  that  the 
record  does  not  support  punitive  action,  it  still  establishes  that 
petitioners  are  not  sufficiently  reliable  to  be  entrusted  with  a  cer¬ 
tificate.  Federal  Broadcasting  System,  Inc.  v.  Federal  Communi¬ 
cations  Commission,  Case  No.  12494,  Court  of  Appeals,  D.  C. 
(decided  February  23,  1956) ;  Mansfield  Journal  Co.  v.  Federal 
Communications  Commission,  86  App.  D.  C.  102,  180  F.  2d  28 
(1950) ;  Mester  v.  United  States,  70  F.  Supp.  118  (E.  D.  N.  Y. 
1947),  aff’d  332  TJ.  S.  749  (1947).  In  other  words,  petitioners 
have  an  affirmative  burden  of  proving  their  fitness  for  a  certificate 
which  is  considerably  more  exacting  than  a  mere  showing  that 
they  have  not  been  convicted  of  violations. 
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of  past  facts — facts  .which  show  a  decade  of  continuous 
defiance  by  the  persons  who  are,  in  fact,  North  American 
of  the  Board’s  authority  to  regulate  air  transportation. 
This  is  a  strange  position  indeed  for  petitioners  urging 
a  lack  of  “substantial  evidence”.*  Moreover,  the  argu¬ 
ment  distorts  the  facts.  The  violations  of  which  North 
American  was  found  guilty  involve  a  great  deal  more  than 
excessive  frequency;  they  include,  for  instance,  illegal 
acquisitions  of  control  in  violation  of  Section  408,  engag¬ 
ing  in  improper  ticketing  activities  in  violation  of  Part  291 
of  the  Board’s  Economic  Regulations  (14  C.  F.  R.  §291.1 
if.),  failure  to  file  ticket  agency  agreements  in  violation  of 
Part  242  of  the  Board’s  Economic  Regulations  (14  C.  F.  R. 
§242.1  if.)  and  operation  of  a  regular  air  carrier  without  j 
a  certificate  of  convenience  and  necessity  in  violation  of 
Section  401(a).  All  these  are  specific  major  violations  of 
the  Act  and  the  regulations  thereunder  without  relation 
to  the  Board’s  frequency  regulations,  and,  regardless  of 
the  reason  therefor,  they  cannot  be  casually  dismissed.** 

As  a  corollary  of  this  argument,  petitioners  assert  that 
their  fitness  must  be  judged  solely  under  Section  401  of  the 

•This  argument  is  disposed  of  by  the  case  of  Federal  Com¬ 
munications  Commission  v.  WOKO,  Inc.,  329  U.  S.  223  (1946). 
There  the  FCC,  the  Circuit  Court  and  the  Supreme  Court  all 
appeared  to  conclude  that  WOKO  was  providing  a  useful  public 
service,  the  only  charge  being  a  concealment  of  ownership.  In 
upholding  the  FCC’s  denial  of  a  renewal  of  the  license  on  the 
ground  of  lack  of  fitness,  the  Supreme  Court  summarized  the 
Commission’s  position  thus  (p.  229) : 

“It  says  that  in  deciding  whether  the  proposed  operations 
would  serve  public  interest,  convenience  or  necessity,  con¬ 
sideration  must  be  given  to  the  character,  background  and 
training  of  all  parties  having  an  interest  in  the  proposed 
license,  and  that  it  cannot  be  required  to  exercise  the  dis¬ 
cretion  vested  in  it  to  entrust  the  responsibilities  of  a  j 
licensee  to  an  applicant  guilty  of  a  systematic  course  of 
deception.” 

••  It  was  equally  illegal,  for  example,  for  the  North  American  i 
group  to  have  acquired  control  of  Trans  National  regardless  of 
whether  that  latter  carrier  or  the  resulting  combination  operated 
other  than  a  clearly  infrequent  service. 
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Civil  Aeronautics  Act  to  the  exclusion  of  other  sections,  so 
that  to  uphold  the  Board’s  order  the  evidence  must  sup¬ 
port  a  conclusion  that  petitioners  would  in  the  future  vio¬ 
late  that  section  (Petitioners’  Brief,  p.  63).  This,  how¬ 
ever,  is  clearly  contrary  to  established  authority.  In 
National  Air  Freight  Forwarding  Corp.  v.  Civil  Aeronau¬ 
tics  Board ,  90  App.  D.  C.  330,  197  F.  2d  384  (1952),  this 
very  Court  held  that  Section  408  issues  are  directly  rele¬ 
vant  in  a  Section  401  proceeding  (pp.  386-7) : 

“•  *  *  we  think  there  is  ample  support  for  the  prop¬ 
osition  that  the  Board  may  apply  the  policies  of 
§408  in  a  §401  proceeding,  even  where  there  is  no 
technical  §408  control  relationship.  Recent  deci¬ 
sions  of  the  Supreme  Court  with  regard  to  the  Inter¬ 
state  Commerce  Act  make  it  clear  that  all  the 
policies  of  a  regulatory  statute  become  elements  of 
the  public  interest  to  be  weighed  in  a  certification 
proceeding.11 

““United  States  v.  Rock  Island  Motor  Transit  Co.,  1951, 
340  U.  S.  419,  71  S.  Ct.  382,  95  L.  Ed.  391;  United  States 
v.  Texas  &  Pacific  Motor  Transport  Co.,  1951,  340  U.  S.  450, 
71  S.  Ct.  422,  95  L.  Ed.  409 ;  American  President  Lines,  1947, 
7  C.  A.  B.  799.  Although  the  Supreme  Court  cases  involved 
certificates  of  public  convenience  and  necessity,  the  prin¬ 
ciples  announced  therein  are  equally  applicable  where,  as 
here,  the  Board  grants  letters  of  registration  under  the 
exemption  provisions  of  §1(2).” 

The  case  of  Continental  Southern  Lines  v.  Civil  Aeronau¬ 
tics  Board,  90  App.  D.  C.  352,  197  F.  2d  397  (1952),  cert, 
den.  344  U.  S.  831  (1952),  likewise  stands  for  the  same 
holding. 

Arguments  similar  to  petitioners’  have  been  made 
unsuccessfully  by  other  applicants  in  the  past  before 
administrative  agencies.  In  Gasiglio-Pur chase-Love  ’s, 
52  M.  C.  C.  777  (1951),  the  Interstate  Commerce  Commis¬ 
sion  turned  down  such  an  argument  by  the  applicant 
therein  with  the  following  language  (p.  784) : 

“The  argument  that  an  applicant’s  past  violations, 
for  which  the  penalty  has  been  paid,  cannot  be  used 
as  a  yardstick  in  determining  what  the  applicant 
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might  do  in  the  future,  fails  when  it  is  established 
that  the  violations  have  persisted  despite  penalty 
and  admonitions.’ ’ 

Similarly,  in  Trioli  Extension-Brick,  53  M.  C.  C.  212 
(1951),  the  applicant  therein  was  applying  for  a  certificate 
of  public  convenience  and  necessity  authorizing  the  hauling 
of  brick  in  interstate  commerce.  The  Interstate  Commerce 
Commission  found  that  the  applicant  had  been  transporting 
brick  without  authority,  that  he  once  applied  for  authority, 
and  that  after  the  denial  of  his  application  he  had  continued 
his  unlawful  operations.  The  applicant  argued  that  his 
past  efforts  to  obtain  authority  showed  his  willingness  to 
comply  with  regulations,  but  as  a  result  of  the  Commis¬ 
sion’s  denial  of  his  previous  application,  he  had  no  alterna¬ 
tive  but  to  operate  without  authority.*  The  Commission 
met  this  argument,  stating  (p.  215) : 

“This  argument  amounts  to  a  declaration  that  he  is 
bound  to  obey  the  law  only  when  it  suits  his  con¬ 
venience  to  do  so.  Our  denial  of  his  application  was 
predicated  upon  a  finding  based  on  evidence  of  rec¬ 
ord  that  no  public  need  existed  for  the  proposed 
operation.  If  applicant  believed  that  order  to  be 
illegal,  his  remedy  was  to  seek  appropriate  judicial 
review  thereof,  pursuant  to  the  provisions  of  the  act. 
Instead,  he  ignored  our  order  completely  and  con¬ 
tinued  his  unauthorized  transportation.” 

Nor  is  there  any  merit  in  petitioners’  assertion  that  to 
satisfy  the  substantial  evidence  requirement  the  Board, 
should  have  indicated  the  ways  in  which  North  American 
would  be  likely  to  violate  the  Act  in  the  future.  The  Board 
was  under  no  such  duty  under  the  statute.  Indeed,  in  view 
of  the  many  and  varied  ways  the  four  individuals  con¬ 
trolling  North  American  have  conspired  to  evade,  circum¬ 
vent  and  otherwise  violate  the  Act  and  the  Board’s 

•It  should  be  noted  that  the  principals  in  North  American 
controlled  Standard  Air  Lines  and  Viking  Airlines  at  a  time 
when  those  carriers  applied  for  authority  to  operate  regular  trans¬ 
continental  services,  which  proposal  was  denied.  Standard  A.  L. 
et  al.,  Exemption  Bequest,  9  C.  A  B.  583  (1949). 
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regulations  thereunder,  it  would  be  a  foolhardy  Board  that 
would  even  attempt  to  predict  what  devious  course  their 
fertile  imaginations  might  devise  in  the  future. 

Petitioners  rely  heavily  on  evidence  they  introduced 
with  respect  to  responsibility  towards  passengers,  business 
integrity  and  safety  (Petitioners ’  Brief,  pp.  57-9).  The 
Board  did  not  disregard  this  evidence,  but  found  it  out¬ 
weighed  by  the  petitioners  *  long  history  of  violations 
(548).  While  petitioners  might  disagree  with  the  Board 
on  the  relative  weight  to  be  accorded  their  evidence  of 
responsibility,  etc.  against  their  history  of  violations,  they 
cannot  seriously  urge  a  lack  of  substantial  evidence  on  the 
latter  point. 

Petitioners  also  erroneously  assume  that  responsibility 
and  integrity  towards  the  public  and  other  businesses  and 
safety  in  operations  is  all  that  would  be  required  of  them 
as  a  certificated  carrier  (Petitioners’  Brief,  p.  63).  That 
is  not  in  accord  with  the  Act,  however,  which  expressly 
demands  similar  exemplary  conduct  in  a  carrier’s  relation¬ 
ship  with  the  Board  (Section  401(d)).  Certainly,  on  the 
basis  of  petitioners’  record  over  the  past  ten  years,  the 
Board  is  amply  justified  in  concluding  that  petitioners 
would  not  be  likely  to  conform  to  its  requirements  in  the 
future. 

C.  The  Board’s  Finding  That  North  American 
Was  Unfit  Is  Not  Arbitrary. 

In  view  of  the  Board’s  clearly  adequate  findings  and  the 
overwhelming  evidentiary  support  therefor  as  to  petition¬ 
ers’  lack  of  fitness,  it  is  difficult  to  understand  petitioners’ 
argument  that  the  Board  has  acted  arbitrarily.  Certainly 
the  Board  has  acted  within  its  power.  One  of  the  primary 
requirements  for  grant  of  a  certificate  of  public  conven- 
i  ience  and  necessity  under  the  Civil  Aeronautics  Act  is  that 
the  applicant  be  “fit,  willing,  and  able  to  perform  such 
transportation  properly,  and  to  conform  to  the  provisions 
of  this  Act  and  the  rules,  regulations,  and  requirements  of 
the  Board  hereunder”  (Section  401(d)(1)).  Under  this 
section  and  the  almost  identical  section  dealing  with  appli- 
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cations  for  temporary  authority  (Section  401(d)(2))  the 
Board  is  obligated  to  pass  upon  the  fitness  of  an  applicant 
and,  where  the  applicant  is  found  unfit,  to  deny  the  applica¬ 
tion. 

It  is  also  clear  that  this  is  an  area  which  is  peculiarly 
within  the  jurisdiction  of  an  administrative  agency  which 
is  given  the  widest  possible  discretion  by  the  courts.  This 
is  illustrated  by  the  recent  case  of  ABC  Freight  Forward¬ 
ing  Corporation  v.  United  States,  125  F.  Supp.  926  (S.  D. 
N.  Y.  1954),  which  passed  upon  this  very  issue.  That  case 
involved  an  application  to  the  Interstate  Commerce  Com¬ 
mission  for  expansion  of  service  by  a  freight  forwarding 
company  under  a  statute  very  similar  to  that  involved  in 
this  proceeding.*  The  Commission  denied  the  application 
on  the  ground  that  the  applicant  had  engaged  in  freight 
forwarding  operations  without  authority  in  violation  of 
the  statute,  and  an  appeal  followed.  The  three-judge 
statutory  court  upheld  the  Commission.  It  found  sufficient 
evidence  to  support  the  Commission’s  finding  that  the 
applicant  had  engaged  in  illegal  activity  and  then  stated 
(p.  928) :  * 


•Section  401(d)(1)  of  the  Civil  Aeronautics  Act  reads  as 
follows : 

‘‘The  Board  shall  issue  a  certificate  authorizing  the 
whole  or  any  part  of  the  transportation  covered  by  the 
application,  if  it  finds  that  the  applicant  is  fit,  willing,  and 
able  to  perform  such  transportation  properly,  and  to  con¬ 
form  to  the  provisions  of  this  Act  and  the  rules,  regulations, 
and  requirements  of  the  Board  hereunder,  and  that  such 
transportation  is  required  by  the  public  convenience  and 
necessity;  otherwise  such  application  shall  be  denied.” 

The  applicable  portion  of  Section  410(c)  of  the  Interstate  Com¬ 
merce  Act  (56  Stat.  291,  49  U.  S.  C.  §1010 (c))  reads  as  follows: 

“The  Commission  shall  issue  a  permit  to  any  qualified 
applicant  therefor,  authorizing  the  whole  or  any  part  of  the 
service  covered  by  the  application,  if  the  Commission  finds 
that  the  applicant  is  ready,  able  and  willing  properly  to 
perform  the  service  proposed,  and  the  proposed  service,  to 
the  extent  authorized  by  the  permit,  is  or  will  be  consistent 
with  the  public  interest  and  the  national  transportation 
policy  declared  in  the  Interstate  Commerce  Act;  otherwise 
such  application  shall  be  denied.” 
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“This  leads  to  the  important  question  as  to 
whether  the  Commission  could,  within  its  lawful 
authority,  conclude  from  these  facts  that  plaintiff 
was  not  a  qualified  applicant  and  that  extension  of 
the  freight-forwarding  business  of  the  plaintiff, 
under  such  circumstances  would  not  be  consistent 
with  the  public  interest  and  the  national  transporta¬ 
tion  policy.  Put  another  way,  this  question  is : 

“Does  the  fact  that  an  applicant  for  a  permit  for 
extension  of  services  has  participated,  through  con¬ 
cealment,  in  illegal  activities  relating  to  the  object 
for  which  the  permit  is  sought,  make  the  applicant 
unqualified  to  extend  his  services,  or  make  an  exten¬ 
sion  of  services  by  such  applicant  contrary  to  public 
interest  and  the  national  transportation  policy  T77 

The  court  went  on  to  hold  that  the  answer  to  this  ques¬ 
tion  was  a  matter  solely  for  the  administrative  discretion 
of  the  agency  involved  and  that  the  denial  of  the  applica¬ 
tion  in  this  case  by  the  Commission  was  a  proper  exercise 
of  that  power  (p.  929) : 

“The  Commission  is  better  equipped  than  a  court 
to  reach  a  determination  on  the  issues  which  have 
been  entrusted  to  it.  The  Commission  is  charged 
with  the  determination  as  to  whether  granting  the 
application  would  be  consistent  with  the  1  national 
transportation  policy7.  Part  of  that  policy  as  enun¬ 
ciated  by  Congress  is  ‘to  provide  for  fair  and  impar¬ 
tial  regulation  of  all  modes  of  transportation7. 
It  may  well  be  that  it  would  not  be  consistent  with 
this  policy  to  reward  an  applicant  who  has  flouted 
the  regulatory  authority  by  extending  its  activities, 
illegally  and  through  subterfuge,  into  an  area  for 
which  no  authority  had  yet  been  obtained.  So,  too,  the 
Commission  in  its  administrative  capacity  may  take 
notice  of  its  previous  opinion  in  which  the  same 
applicant  had  been  reprimanded  for  extending  its 
services  at  a  time  when  no  permit  had  been  obtained 
for  such  extension.  Arthur  J.  Brown  Freight  For¬ 
warder  Application — Extension  of  Operations,  265 
LC.C.  41  (1946). 

“It  cannot  be  concluded  that  the  Commission 
was  arbitrary  or  capricious  in  reaching  its  determin¬ 
ation.77 
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This  decision  was  appealed  directly  to  the  United  States 
Supreme  Court,  which  affirmed  on  motion  without  opinion 
(348  U.  S.  967  (1955)).* 

The  above  case  followed  the  leading  Supreme  Court 
case  of  Federal  Communications  Commission  v.  WOKO, 
Inc.,  329  U.  S.  223  (1946).  In  that  case  the  FCC  refused 
to  renew  the  applicant’s  license  on  the  ground  that  the 
applicant  had  concealed  the  fact  that  a  Vice  President  of 
the  Columbia  Broadcasting  Company  owned  24  percent 
of  the  applicant’s  stock.  The  Federal  Communications 
Act  provides  that  any  station’s  license  may  be  revoked  if 
false  information  was  given  in  applying  for  a  license. 
The  Court  denied  the  contention  of  applicant  that  the  con¬ 
cealment  was  not  material  and  held  that  such  a  decision 
was  solely  within  the  discretion  of  the  agency  (p.  229) : 

“But  it  is  the  Commission,  not  the  courts,  which 
must  be  satisfied  that  the  public  interest  will  be 
served  by  renewing  the  license.  And  the  fact  that 
we  might  not  have  made  the  same  determination 
on  the  same  facts  does  not  warrant  a  substitution  I 
of  judicial  for  administrative  discretion  since  Con-  j 
gress  has  confided  the  problem  to  the  latter.” 

Petitioners  seek  to  escape  the  plain  holding  of  these 
cases  by  citing  past  violations  of  other  carriers,  including 
other  applicants  in  this  proceeding.  The  short  answer 
to  this  contention  is  that  never  before  has  the  Board  i 
been  confronted  with  an  applicant  whose  record  of  vio¬ 
lations  of  the  Act  has  been  so  flagrant. 

As  previously  pointed  out,  the  violations  of  which  the 
Board  found  North  American  and  its  principals  guilty 

*  That  this  constitutes  complete  agreement  by  the  Supreme 
Court  with  the  lower  court’s  decision  is  indicated  by  the  Supreme 
Court’s  rule  regarding  motions  to  affirm  on  appeal  from  federal  j 
courts  (Rule  16(1)  (c)  of  the  Revised  Rules  of  the  Supreme  Court 
of  the  United  States) : 

“The  court  will  receive  a  motion  to  affirm  the  judgment 
sought  to  be  reviewed  on  appeal  from  a  federal  court  on 
the  ground  that  it  is  manifest  that  the  questions  on  which  the 
decision  of  the  cause  depends  are  so  unsubstantial  as  not  to  ! 
need  further  argument” 
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were  not  casual  or  isolated  instances ;  they  were  not  limited 
to  a  brief  period  of  time  nor  were  they  unrelated  to  North 
American’s  main  operations.  On  the  contrary,  they  existed 
for  more  than  nine  years  and  went  to  the  very  heart  of 
North  American’s  operations  as  an  air  carrier.  While 
there  probably  have  been  other  applicants  in  Board  pro¬ 
ceedings  which  have  been  guilty  of  violations  of  the  Act, 
the  Board  has  never  been  faced  with  an  applicant  with 
such  a  history  of  knowing,  willful  and  systematic  viola¬ 
tions  of  the  Civil  Aeronautics  Act  and  the  Board’s  regu¬ 
lations  oyer  a  period  of  years.  Indeed,  petitioners’  brief 
to  this  Court  concedes  the  basic  illegality  of  their  opera¬ 
tions  as  an  air  carrier  and  states  that  for  North  American 
to  conform  to  the  Board’s  regulations  would  have  been 
business  suicide  (Petitioners’  Brief,  p.  56).  Thus,  it  is 
its  shocking  record  that  sets  North  American  apart  from 
other  applicants,  and  for  the  Board  to  deny  North  Ameri¬ 
can  a  certificate  because  of  its  violations  is  not  in  the 
least  arbitrary. 

Furthermore,  petitioners’  argument  that  the  Board  is 
precluded  from  finding  North  American  unfit  by  its  own 
past  treatment  of  violations  in  certificate  cases  is  both 
logically  and  legally  indefensible.  It  amounts  to  a  claim 
that  the  Board  could  never  find  an  applicant  unfit,  a  result 
which  would  be  a  plain  subversion  of  the  Board’s  obliga¬ 
tion  under  the  statute.  There  obviously  comes  a  time  when 
the  facts  are  so  compelling  that  the  Board  must  find  an 
applicant  unfit.  The  Board  properly  found  such  compel¬ 
ling  facts  to  exist  here.  It  said  (548) : 

“This  is  not  a  case  where  there  is  only  a  question 
mark  hovering  over  fitness;  the  facts  clearly  show 
such  a  pattern  of  unreliability  as  to  preclude  even 
the  granting  of  a  temporary  certificate.” 

None  of  the  prior  Board  cases  dealing  with  violations 
which  petitioners  cite  is  comparable  in  any  degree  to  the 
situation  in  this  proceeding.  In  Hawaiian  Intraterritorial 
Service,  10  C.  A.  B.  62  (1949),  the  Board  found  an  extra¬ 
ordinary  need  for  competitive  passenger  service  in  Hawaii. 
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The  only  applicant  for  snch  service  in  that  proceeding 
was  Trans-Pacific  Airlines  which  had  previously  been 
found  by  a  District  Conrt  in  Hawaii  to  have  operated  a 
daily  scheduled  service  from  January  1  until  September 
11,  1947  in  violation  of  Section  401(a)  of  the  Civil  Aero¬ 
nautics  Act.  The  Board  gave  dear  notice  of  the  fatal 
effect  such  a  violation  would  have  in  most  certificate  pro¬ 
ceedings,  but  held  that  under  the  unusual  circumstances 
of  the  case  the  public  need  for  the  proposed  service  was 
overriding.  It  stated  (p.  67) : 

“The  Court  found  that  Trans-Pacific  had  operated 
a  regular  scheduled  service  without  a  certificate 
of  public  convenience  and  necessity  in  violation  of 
section  401  (a)  of  the  Civil  Aeronautics  Act.  This 
Board  would  be  recreant  to  its  public  trust  were 
it  to  condone  expressly  or  by  implication  such  a 
violation.  The  requirement  for  the  certificate  of 
public  convenience  and  necessity  is  one  of  the  crudal 
provisions  employed  by  Congress  in  the  statutory 
scheme  provided  for  the  control  of  air  transporta¬ 
tion,  and  any  violation  of  that  requirement  strikes 
at  the  heart  of  the  Civil  Aeronautics  Act.  There 
is  no  defense  for  a  carrier  which  accepts  the  Board’s 
authorization  for,  and  pretends  to  operate,  irregu¬ 
lar  air  services  while  it  engages  illegally  in  regular 
scheduled  air  transportation. 

“Nor  may  such  a  violator  plead  that  his  violation 
was  committed  in  pursuit  of  a  worthy  objective. 
We  do  not  intend  to  reward  wrongdoers  by  granting 
certificates  of  public  convenience  and  necessity  to 
carriers  which  have  undertaken  illegal  operations 
for  the  alleged  purpose  of  developing  evidence  to 
prove  the  need  for  the  service.  As  against  other 
applicants  which  had  proved  their  fitness  for  the 
performance  of  a  proposed  service ,  such  a  violator 
would  find  himself  in  a  certificate  proceeding  bur¬ 
dened  with  a  disadvantage  which  under  ordinary 
circumstances  would  be  inimical,  if  not  fatal,  to  his 
case. 

“The  circumstances  which  confront  us  in  the 
instant  case,  however,  are  not  ordinary  •  •  #.  We 
are  here  presented  with  the  situation  that  the  only 
carrier  available  for  the  performance  of  such  a 
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service  is  Trans-Pacific.  *  *  *  We  conclude  that  *  #  * 
Trans-Pacific  should  be  certificated.  To  conclude 
otherwise  under  the  circumstances  of  this  case  would, 
we  believe,  be  a  disservice  to  the  interest  of  the 
people  of  Hawaii. ’ ’  [Emphasis  supplied.] 

In  the  Transatlantic  Cargo  Case ,  Order  No.  E-9311, 
served  June  17,  1955,  the  Board  found  no  violations  with 
respect  to  the  successful  applicant,  Seaboard  &  Western 
Airlines,  since  the  cease  and  desist  order  against  Seaboard 
in  1950.  Because  of  that  fact  and  the  fact  that  it  was  more 
qualified  than  any  other  applicant,  the  Board  selected 
Seaboard  as  the  carrier  to  provide  the  needed  service.  It 
stated  (Order  No.  E-9311,  p.  31) : 

“It  will  be  recalled  that  when  we  issued  our 
cease  and  desist  order  against  Seaboard  in  1950,  we 
did  not  deem  revocation  of  the  carrier’s  operating 
authority  to  be  warranted.  More  than  three  years 
have  elapsed,  and  the  record  does  not  reveal  that 
Seaboard  has  violated  the  regulations  in  the  interim. 
Despite  its  apparently  clean  record  since  then,  we 
would,  consider  its  past  violations  as  militating 
against  the  carrier’s  application,  if  we  found  that 
another  applicant  were  as  qualified  as  Seaboard. 
From  our  comparison  of  the  qualifications  of  the 
applicants,  it  is  clear  that  none  is  as  qualified  for 
transatlantic  cargo  service  as  is  Seaboard.” 

The  carriers  involved  in  the  Air  Freight  Case,  10  C.  A. 
B.  572  (1949),  on  which  petitioners  rely,  were  in  a  position 
somewhat  different  from  petitioners.  They  claimed  to  be 
contract  carriers  whose  operations  as  such  were  not  subject 
to  the  Board’s  jurisdiction,  and  there  had  been  no  Board 
determination  that  the  operations  performed  by  them  were 
not  contract  carrier  operations  or  in  other  respects  lawful. 
Whatever  the  true  facts  may  have  been,  it  cannot  be  said — 
as  petitioners  here  argue — that  the  Board  then  had  before 
it  the  necessary  information  on  which  to  act  or  that  it 
knowingly  condoned  prior  unlawful  activities  of  the  magni¬ 
tude  shown  here.  Indeed,  the  Board  in  the  recitals  preced¬ 
ing  the  ordering  portion  of  Part  292.5  (which  later  became 
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Part  295  of  the  Board’s  Economic  Regulations,  14  C.  F.  R. 
§295.1  ff.,  and  is  cited  by  petitioners)  twice  referred  to  the 
“ non-common  carrier  basis”  of  the  freight  carriers’ 
operations  (Reg.  Ser.  No.  389,  May  5, 1947,  p.  2). 

National-Caribbean- Atlantic  Control  Case ,  6  C.  A.  B.  671 
(1946)  and  In  re  Investigation  of  Colonial ,  Order  No. 
E-5448  (decided  June  18,  1951),  cited  by  petitioners,  were 
not  certificate  proceedings,  and  in  each  case  there  was  com¬ 
pliance  by  the  carrier  involved.  The  National  case  involved 
the  acquisition  of  Caribbean-Atlantic  Airlines,  Inc.  by 
National  Airlines,  Inc.  without  prior  Board  approval.  The 
Board  disapproved  such  acquisition  and  National  then 
divested  itself  of  such  control  at  the  Board’s  direction.* 
In  the  Colonial  case  the  Board  action  brought  about  a  com¬ 
plete  change  in  management  so  that  the  carrier’s  unfitness  j 
was  thereby  cleansed. 

In  the  Eastern-Colonial  Acquisition  Case,  Order  Nos. 
E-9945  and  E-9946  (decided  January  26,  1956),  Eastern 
was  forced  to  divest  itself  of  the  Colonial  stock  that  it  had 
illegally  acquired  before  the  proposed  merger  could  be  j 
approved.  Here  again  there  was  a  compliance  at  the 
direction  of  the  Board.  Sfoulman  Freight  Forwarder 
Application,  Order  No.  E-7430  (decided  June  1,  1953),  is 
no  authority  for  petitioners.  This  case  involved  the  issu¬ 
ance  of  a  letter  of  registration  under  the  Board’s  exemption 
authority  under  Section  1(2)  of  the  Act  rather  than  the  i 
issuance  of  a  certificate  under  Section  401(d).  As  the  j 
court  held  in  American  Airlines,  Inc.  v.  Civil  Aeronautics 
Board,  178  F.  2d  903  (7th  Cir.  1949),  there  is  no  fitness  j 
provision  in  the  Act  for  such  exemptions  applications 
under  Section  1(2)  such  as  there  is  in  Section  401(d) ;  the 
only  test  for  such  exemptions  is  the  public  interest  and 
the  Board  found  that  the  issuance  of  a  letter  of  registration 
would  not  be  adverse  to  the  public  interest  in  this  case.  In 

•Petitioners  also  cite  National  Airlines,  Inc. — Q.  T.  Baker  ; 
Enforcement  Proceeding,  Order  No.  E-8483  (June  29,  1954),  but  ! 
this  proceeding  did  not  establish  a  violation  of  the  Act  The  Board  j 
dismissed  the  proceeding  upon  a  showing  that  there  was  no  p-Hating  l 
relationship  between  National  and  Mr.  Baker  on  the  one  hand  and 
Aerovias  Intemacionales,  S.  A  on  the  other. 

4 

I 
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Indiana-Ohio  Local  Service  Case,  Order  Nos.  E-6889 
(decided  October  17,  1952)  and  E-7054  (decided  December 
30,  1952),  the  Board  initially  found  that  Lake  Central 
Airlines,  Inc.  was  not  fit  for  renewal  under  its  existing 
management.  However,  it  noted  that  an  agreement  had 
been  executed  to  merge  this  carrier  with  Wisconsin  Central 
Airlines,  Inc.  so  held  open  the  record  on  the  question  of 
fitness;  it  was  only  after  the  Board  was  convinced  that 
an  entirely  new  management  would  be  substituted  for  the 
old  that  it  renewed  Lake  Central’s  certificate. 

Finally,  North  American  cites  the  North-South  Air 
Freight  Renewal  Case,  Order  No.  E-9760  (decided  Novem¬ 
ber  21, 1955),  where  there  was  alleged  illegal  acquisition  of 
control  of  Biddle  Airlines  by  a  stockholder  who  had  sub¬ 
stantial  interests  in  other  transportation  enterprises,  and 
also  questionable  business  practices  of  the  President  of 
Biddle  individually  with  respect  to  an  insurance  company. 
However,  in  that  case  the  Section  408  violation  did  not  go 
unnoticed  by  the  Board.  The  Board  noted  in  its  opinion 
(Order  No.  E-9760,  pp.  18-9)  that  this  alleged  violation  was 
being  examined  in  a  pending  proceeding  which  would  take 
whatever  action  was  necessary  and  that  the  alleged  interest 
did  not  “alter  the  policies  or  actual  managing  group”  of 
Biddle,  so  did  not  affect  its  fitness.  Section  408  approval 
was,  in  fact,  later  obtained  in  the  latter  proceeding.  Arthur 
Vining  Davis  Control  Relationships  Proceeding,  Order  No. 
E-10007  (decided  February  16,  1956).  With  respect  to  the 
charges  concerning  questionable  activities  in  connection 
with  the  insurance  company,  the  Board  found  the  evidence 
too  remote  to  affect  the  fitness  of  the  carrier. 

All  of  these  cases,  thus,  are  plainly  distinguishable  from 
that  of  North  American.  In  every  instance  where  viola¬ 
tions  were  proved  there  was  compliance  by  the  carrier 
involved;  quite  obviously  the  same  cannot  be  said  of  North 
American  here.  In  none  of  them  did  the  Board  find,  as  in 
the  case  of  North  American,  “a  long  history  of  association 
with  flagrant  violations  of  the  Act”  and  such  a  lack  of  reli¬ 
ability  to  justify  a  finding  that  “the  central  figures  in  the 
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North  American  group  •  •  •  cannot  be  found  sufficiently 
reliable  to  entrust  with  the  operation  of  the  certificated  j 
routes  they  propose  herein”.  The  extent  of  violations  in 
prior  cases,  moreover,  were  minor  indeed  in  contrast  to 
those  of  North  American. 

In  any  event,  this  Court  is  not  called  upon  to  review 
the  wisdom  of  the  Board’s  disposition  of  the  issues  posed  j 
in  these  other  proceedings.  The  contention  raised  by  peti¬ 
tioners  here  that  the  Board  in  these  circumstances  is  in  j 
any  sense  bound  by  such  previous  actions  has  already  been  j 
rejected  by  the  Supreme  Court  in  the  WOKO  case,  supra, 
in  the  following  language  (at  p.  228) : 

! 

“The  mild  measures  to  others  and  the  apparently  I 
unannounced  change  in  policy  are  considerations 
appropriate  for  the  Commission  in  determining  j 
whether  its  action  in  this  case  is  too  drastic,  but  we 
cannot  say  that  the  Commission  is  bound  by  anything  j 
that  appears  before  us  to  deal  with  all  cases  at 
all  times  as  it  has  dealt  with  some  that  seem  com¬ 
parable.”* 

i 

There  are  many  cases,  moreover,  in  which  other  regu¬ 
latory  bodies  have  denied  licenses  or  renewal  of  licenses  j 
on  the  basis  of  violations  of  the  regulatory  statute  involved. 
Mitchell-Purchase-Bertelsen,  40  M.C.C.  283  (1945) ;  Hurley  j 
Common  Carrier  Application,  54,  M.C.C.  362  (1952) ;  Garri-  ; 
son  Contract  Carrier  Application ,  49  M.C.C.  575  (1949);  j 
Powell-Purchase-Rampy ,  57  M.C.C.  597  (1951);  Casiglio-  [ 
Purchase-Love7 s ,  supra;  Trioli  Extension-Brick,  supra;  \ 
Hughes  Transp.,  Inc.  Extension-Southeastern  States,  46 
M.C.C.  603  (1946) ;  Cong don-Pur chase-Wadkins,  50  M.C.C.  j 
781  (1948) ;  Becker  Transp.  Co.,  Inc.  Contract  Carrier  | 

Application,  26  M.C.C.  487  (1940). 

— 

t 

•  Petitioners  cite  Shachtman  v.  Duties, - App.  D.  C. - ,  225 

F.  2d  938  (1955)  and  National  Labor  Relations  Board  v.  Mall 
Tool  Co.,  119  F.  2d  700  (7th  Cir.  1941),  to  the  effect  that  discre-  J 
tionary  power  cannot  be  exercised  in  an  arbitrary  manner.  While  j 
that  is  undoubtedly  a  valid  general  proposition,  the  Board  has  not  j 
acted  arbitrarily  here,  and  the  fact  situations  of  the  Shachtman  \ 
and  Mall  Tool  Co.  cases  are  patently  different  from  that  before  j 
this  Court 
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There  are  many  other  cases,  furthermore,  in  which  such 
decisions  by  administrative  agencies  have  been  appealed 
and  have  been  upheld  by  the  courts.  Federal  Communica¬ 
tions  Commission  v.  Broadcasting  Service  Organization , 
Inc.,  ZZ1  U.  S.  901  (1949) ;  Hubert  v.  Public  Service  Com¬ 
mission,  118  Pa.  Super.  128,  180  A.  23  (1935) ;  Rowley  v. 
Public  Service  Commission,  112  Utah,  116,  185  P.  2d  514 
(1947) ;  Alspaugh  v.  Public  Utilities  Commission,  146  Ohio 
St.  267,  65  N.  E.  2d  263  (1946) ;  Motor  Truck  Transfer  v. 
Southwestern  Transp.  Co.,  197  Ark.  346,  122  S.  W.  2d  471 
(1938) ;  Clark  v.  McBride,  127  A.  550  (N.  J.  1925) ;  Kurin- 
sky  v.  Board  of  Health  of  Lakewood  Township,  128  N.  J.  L. 
185,  24  A.  2d  803  (1942). 

Petitioners’  final  claim  that  the  Board’s  finding  of  lack 
of  fitness  is  arbitrary  in  the  absence  of  comparative  con¬ 
sideration  of  its  fitness  against  other  applicants  is  likewise 
without  merit.  In  fact,  the  law  is  clear  that  the  determina¬ 
tion  that  North  American  did  not  meet  the  statutory  stand¬ 
ards  of  fitness,  willingness  and  ability  made  unnecessary 
from  a  legal  standpoint  any  further  treatment  of  North 
American’s  application  and,  particularly,  made  inapplic- 
ble  any  rule  of  comparative  consideration.  Simmons  v. 
Federal  Communications  Commission ,  79  App.  D.  C.  264, 
145  F.  2d  578  (1944) ;  Simmons  v.  Federal  Communications 
Commission ,  83  App.  D.  C.  262,  169  F.  2d  670  (1948),  cert, 
dfen.  335  U.  S.  846  (1948) ;  Mansfield  Journal  Co.  v.  Federal 
Communications  Commission,  supra;  Continental  Southern 
Bus  Lines  v.  Civil  Aeronautics  Board,  supra ;  Colonial  Tel¬ 
evision  Inc.  v.  Federal  Communications  Commission, - 

App.  D.  C. - ,  217  F.  2d  21  (1954) ;  Klein  v.  Federal  Com¬ 

munications  Commission,  Case  No.  12453,  Court  of  Appeals, 
D.  C.  (decided  February  2,  1956). 

In  the  first  Simmons  case  the  Commission  held  that  an 
applicant  for  a  proposed  radio  station  that  would  consti¬ 
tute  an  interference  with  air  navigation  was  not  entitled  to 
comparative  consideration  with  a  proposal  subject  to  no 
such  disability.  The  Court  stated  (p.  265) : 

“We  think  the  findings  on  which  the  Commission 
based  its  denial  of  appellant’s  application  are  sup- 
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ported  by  substantial  evidence.  We  think  that  pub¬ 
lic  convenience,  interest  and  necessity  clearly  require 
the  Commission  to  deny  applications  for  construc¬ 
tion  which  would  menace  air  navigation.  It  follows 
that  appellants  application  was  rightfully  denied. 
No  formal  or  direct  comparison  is  necessary  between 
an  application  which  must  be  denied  and  one  which 
may  be  granted.  Relative  consideration  is  meaning¬ 
less  unless  there  are  two  applications  either  of  which, 
considered  alone,  might  be  granted.”  [Emphasis 
supplied.] 

Surely,  if  the  North  American  application  were  heard 
“standing  alone,,,  no  court  would  disturb  the  Board’s  find¬ 
ings  on  the  overwhelming  facts  presented  here  that  North 
American  was  not  fit  within  the  statute.  It  would  be 
unthinkable  that  this  basic  statutory  test  should  be  com¬ 
pletely  inverted  by  the  happenstance  that  the  proposal  was 
heard  in  a  consolidated  proceeding.* 

The  second  case  involved  the  same  two  parties  and 
arose  from  the  grant  to  one  radio  station  rather  than 
another  of  the  right  to  increase  the  station’s  power.  There 
the  Commission  held  that  grant  of  Simmons’  application 
to  broadcast  network  programs  exclusively  would  not  be 
in  the  public  interest  so  that  no  comparative  considera- 


•  Petitioners  cite  alleged  violations  on  the  part  of  three  success¬ 
ful  applicants  in  this  proceeding,  American,  United  and  Western. 
However,  the  Board  never  found  that  American  and  United  vio¬ 
lated  the  Board’s  regulations  as  petitioners  infer.  American’s  case 
involved  a  daily  fight-time  limitation  on  pilots,  and  American, 
TWA  and  United  obtained  a  waiver  of  this  limitation  after  proper 
application  to  the  Board.  In  United’s  case  the  Board  and  United 
reached  a  settlement  as  to  the  proper  coach  density  on  United’s 
DC-6  aircraft,  which  was  followed  by  that  carrier.  Western  was 
found  by  the  Board  back  in  1950  to  have  illegally  controlled  an 
intrastate  carrier,  but  it  immediately  complied  with  the  divestiture 
order.  Thus,  there  is  only  one  proven  violation,  and  it  was  an 
isolated  instance  in  that  carrier’s  history  over  five  years  ago,  which 
the  carrier  immediately  corrected  upon  order  from  the  Board.  It 
cannot  be  compared  to  the  long  history  of  flagrant  and  continuing 
violations  exhibited  by  petitioners. 
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tion  of  the  two  otherwise  conflicting  and  mutually  exclusive 
applications  was  required.* 

Here  the  finding  of  lack  of  fitness  is  a  clear  bar  to  the 
authorization  of  North  American,  since  the  statutory 
requirements  are  conjunctive.  In  other  words,  having 
found  North  American  unfit,  as  that  term  is  employed 
in  the  statute,  the  Board  could  not  have  possibly  certificated 
it,  since  a  basic  jurisdictional  finding  would  be  absent. 
Moreover,  the  fitness  requirement  in  the  statute  is  abso¬ 
lute,  not  relative;  it  is  something  an  applicant  does  or 
does  not  meet  and  cannot  depend  on  the  status  of  others. 
A  remand  on  this  question  would,  therefore,  avail  North 
American  nothing.  For  whatever  its  effect  upon  other 
applicants,  the  “lack  of  fitness7 *  bar  as  to  North  American 
is  insurmountable.  Since  petitioners  are  thus  disqualified, 
they  have  no  standing  to  challenge  the  Board’s  decision 
with  respect  to  others.  Mansfield  Journal  Co.  v.  Federal 
Communications  Commission,  supra. 

In  view  of  the  foregoing,  it  cannot  be  said  either  that 
the  Board’s  treatment  of  petitioners’  application  was  at 
variance  with  its  prior  practice  or  that  the  Board’s  denial 
of  that  application  because  of  petitioners’  past  violations 
was  an  arbitrary  and  unjustified  action. 

II. 

The  Board  made  fully  adequate  findings  to  support 
both  its  preference  for  other  applicants  rather  than 
petitioners  and  the  extent  of  the  new  authorizations 
required. 

Petitioners  claim  that  the  Board  did  not  make  adequate 
findings  to  support  either  its  preference  for  other  appli¬ 
cants  rather  than  themselves  or  the  amount  of  new  service 
that  could  be  authorized  on  the  various  segments  applied 

•  The  recent  case  in  this  Court  of  T  denser  phone,  Inc.  v.  Federal 
Communications  Commission,  Case  No.  12716  (decided  February 
9,  1956),  is  not  in  point  since  both  applicants  in  that  case  were 
found  qualified  (Slip  Opinion,  p.  2). 
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for  by  petitioners  in  the  proceeding.  Such  contentions, 
however,  are  completely  without  merit. 

As  was  pointed  out  under  Point  I  supra,  the  Board, 
having  found  petitioners  unfit,  was  under  no  duty  to  con¬ 
sider  the  merits  of  petitioners  *  application  or  to  accord 
them  comparative  consideration  with  the  qualified  appli¬ 
cants  in  the  case.  Nevertheless,  the  Board  did  so  and  in 
a  complete  and  well  reasoned  opinion  set  forth  the  bases 
for  its  ultimate  findings  in  favor  of  the  successful  appli¬ 
cants  and  against  petitioners*  application.  It  found  two 
primary  air  service  needs  among  the  cities  at  issue  in 
the  proceeding.  One  was  for  improved  transcontinental 
service  for  Denver,  Kansas  City  and  San  Francisco,  and 
the  other  was  for  improved  regional  service  between  the 
various  cities  within  the  area  embraced  by  the  proceeding 
(332-3,  334-5,  336,  337-8,  340-1).  It  thus  certificated  TWA 
to  serve  Denver,  United  to  serve  Kansas  City  and  Ameri¬ 
can  to  provide  San  Francisco- Chicago  service,  all  of  which 
authorizations  involved  improved  long-haul  services  to 
these  cities  that  petitioners  could  not  provide  (346-7). 

For  example,  in  the  case  of  Denver  the  Board  specifi¬ 
cally  found  that  that  city  “showed  a  need  for  additional 
service  to  such  points  as  Louisville,  Indianapolis,  Columbus 
and  Dayton”,  points  to  which  TWA  proposed  to  provide 
Denver  with  service  but  to  which  petitioners  did  not  pro¬ 
pose  Denver  service  (334).  Also,  the  Board  found  that 
petitioners*  service  to  Denver  and  Kansas  City  would  not 
compare  with  that  of  TWA  and  United,  respectively, 
since  petitioners  proposed  to  give  Denver  only  two  round- 
trips  and  Kansas  City  only  one  round-trip  daily  with  old 
DC-4  equipment,  and  Denver  no  morning  service  in  either 
direction,  while  concentrating  their  services  in  the  long- 
haul  Chicago-Los  Angeles  and  Chicago-San  Francisco  mar¬ 
ket  (346).  And  the  Board  further  found  no  need  for 
additional  competitive  nonstop  service  between  Chicago 
and  Los  Angeles,  where  three  large  trunkline  carriers  pres¬ 
ently  compete,  and  it  found  that,  unlike  American,  peti¬ 
tioners*  frequency  between  Chicago  and  San  Francisco 
would  be  extremely  limited  and  would  not  afford  an  effec- 


28 


tive  competitive  service  between  the  Bay  Area  and  Chicago 
(347). 

Likewise,  the  Board  extended  Western  from  Denver  to 
San  Francisco  via  Salt  Lake  City  and  Beno  and  extended 
Continental  from  Kansas  City  to  Chicago  and  from  Denver 
to  Los  Angeles  to  provide  the  improved  regional  service 
found  required.  In  each  case  the  Board  compared  peti¬ 
tioners ,  proposed  regional  service  to  that  offered  by  the 
successful  applicant  and  found  the  latter  superior  * ‘  both 
in  terms  of  caliber  of  equipment  and  quantity  of  schedules” 
(346-7).  Furthermore,  the  Board  indicated  that  its  deci¬ 
sion  in  favor  of  Continental  and  Western  was  based  in 
large  measure  on  its  desire  to  strengthen  these  smaller 
carriers  in  the  interests  of  the  development  of  a  sound 
national  air  transportation  system  (348).  This  is  one  of 
the  prime  objectives  set  forth  in  Section  2  of  the  Civil 
Aeronautics  Act  and  is  clearly  one  within  the  Board’s 
sole  jurisdiction.  In  this  connection  the  Board  specifi¬ 
cally  found  that  * 4  Another  important  factor  requiring 
denial  of  North  American’s  application  is  the  impact  which 
its  proposal  would  have  on  Continental”,  pointing  out 
that  the  authorization  of  petitioners  would  result  in  severe 
diversion  from  the  small,  subsidized  carrier  (347-8). 

Moreover,  the  Board  adopted  and  appended  to  its  opin¬ 
ion  much  of  the  Examiner’s  Initial  Decision.  The  adopted 
portions  included  a  detailed  summary  of  all  of  petitioners’ 
contentions  and  the  Examiner’s  analysis  of  these  argu¬ 
ments  (445-55,  516-9).  Although  petitioners  take  issue 
with  this  analysis  of  the  Examiner,  their  actual  complaint 
is  that  the  Examiner’s  conclusions  did  not  accord  with  their 
own.  That  the  Examiner  and  the  Board  did  not  agree  with 
the  arguments  advanced  by  petitioners  is  no  grounds  for 
saying  that  the  Board  did  not  give  them  proper  considera¬ 
tion,  and  petitioners  are  clearly  in  error  when  they  state 
that  these  arguments  were  completely  ignored. 

It  is  clear,  therefore,  that  the  Board  has  met  the  neces¬ 
sary  legal  requirements  in  its  opinion  in  this  case.  Its 
opinion  fully  sets  forth  the  basic  facts  underlying  its  deci¬ 
sion,  and,  contrary  to  petitioners’  assertion,  the  Board  is 
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under  no  duty  to  pass  npon  each  and  every  contention  j 
raised  by  each  of  the  applicants  before  it.  Capital  Transit 
Co.  v.  United  States ,  97  F.  Snpp.  614,  621  (D.  D.  C.  1951); 
Saginaw  Broadcasting  Co.  v.  Federal  Communications 
Commission,  68  App.  D.  C.  282,  96  F.  2d  554,  560  (1938). 
Petitioners  cite  Johnson  Broadcasting  Co.  v.  Federal  Com¬ 
munications  Commission,  85  App.  D.  C.  40,  175  F.  2d  351 
(1949),  and  Easton  Publishing  Co.  v.  Federal  Communica¬ 
tions  Commission,  85  App.  D.  C.  33,  175  F.  2d  344  (1949), 
for  the  proposition  that  the  Board  mnst  spell  out  the  rea¬ 
sons  for  its  choice  of  one  applicant  over  another.  The 
Board  has  done  that  here,  however,  and,  as  shown  supra, 
has  indicated  the  material  differences  between  petitioners’: 
application  and  those  of  the  successful  applicants.  The 
Board  was  not  required  to  do  more. 

Petitioners’  second  major  allegation  that  the  Board  did 
not  properly  indicate  the  extent  of  the  new  authorizations, 
required  on  the  various  segments  involved  in  the  proceeding 
is  similarly  without  foundation.  Contrary  to  petitioners’- 
assertion,  the  Board  made  express  or  implied  findings  with 
respect  to  each  of  the  segments  on  which  they  proposed 
additional  air  service.  Thus,  it  found  the  need  for  only 
one  additional  carrier  in  the  San  Francisco- Chicago  market 
(347)  and  no  need  for  an  additional  nonstop  service  between 
Los  Angeles  and  Chicago  (347). #  As  to  some  of  the  other 

-  .  >  ■ , 

*  Petitioners  contend  that  this  latter  finding  cannot  be  recon¬ 
ciled  with  the  Board’s  extensions  of  Continental  with  authority  to 
provide  Los  Angeles-Chicago  nonstop  service.  As  the  Board  stated  1 
in  its  opinion,  file  extensions  on  Continental  were  not  based  on  a 
need  for  such  nonstop  service  but  on  a  need  for  improved  regional 
service  in  the  area  (347).  The  Board  further  stated' in  its  opinion 
on  reconsideration  (563-4) : 

“The  objection  is  raised,  however,  that  Continental  did 
not  during  the  course  of  the  hearing  propose  any  nonstop 
schedules  between  Los  Angeles  and  Chicago,  and  that  we 
found  specifically,  in  disposing  of  North  American’s  appli-  j 
cation,  that  there  was  no  need  for  additional  nonstop  service 
in  these  markets.  These  objections  do  not  in  our  judgment 
bar  the  action  we  have  taken.  Continental’s  application  is 
clearly  broad  enough  to  embrace  the  authority  granted  and, 
as  already  noted,  the  proceeding  included  file  issue  of 

(Continued  on  next  page) 
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segments  at  issue  on  which  petitioners  proposed  service, 
the  restrictions  imposed  by  the  Board  in  certificating  new 
carriers  into  these  markets  make  it  very  clear  that  the 
Board  granted  only  snch  authority  as,  in  its  informed  opin¬ 
ion,  could  be  economically  supported  by  the  segment  traffic. 
Between  Denver  and  Kansas  City,  for  instance,  TWA 
was  precluded  from  offering  any  service  while  United  was 
restricted  against  carrying  local  or  interline  traffic;  TWA 
was  restricted  against  turnaround  service  in  the  Denver- 
Los  Angeles  and  Denver-San  Francisco  markets;  between 
Kansas  City  and  Chicago  Continental  was  restricted  against 
turnaround  service  and  United  restricted  against  carriage 
of  either  local  or  interline  traffic  (349-50,  572).  Finally, 
with  respect  to  the  Los  Angeles-Kansas  City,  San  Francisco- 
Kansas  City  and  the  Denver-Chicago  segments,  these  were 
three  regional  markets  in  which  the  Board  granted  Con¬ 
tinental  unlimited  authority,  and,  as  previously  pointed  out, 
the  Board  found  that  grant  of  petitioners*  application  for 
such  regional  services,  unlike  those  of  United  and  TWA, 
would  have  a  disastrous  effect  upon  Continental  in  its  efforts 
to  get  off  subsidy  (347-8).  Clearly,  then,  the  Board  cer¬ 
tificated  all  the  service  on  each  segment  involved  that  it  felt 
could  be  economically  justified. 

(Continued  from  previous  page) 

Chicago-Los  Angeles  nonstop  service.  The  mere  fact  that 
we  have  not  found  a  need  for  this  particular  service  does 
not  mean  that  we  must  restrict  Continental  from  ever  offer¬ 
ing  it.  We  cannot  accept  the  contention  that  the  Board,  in 
awarding  a  new  route,  must  find  a  need  for  every  new  service 
which  may  be  offered  as  a  result  thereof.  Such  a  contention 
is  at  war  with  consistent  Board  practice  since  the  promul¬ 
gation  of  the  Ad  In  granting  new  routes  to  carriers  to 
meet  service  needs  demonstrated  on  the  record  in  a  proceed¬ 
ing,  we  have  frequently  described  these  routes  to  permit 
other  new  services  for  which  a  specific  need  was  not  shown 
in  the  record.  In  this  regard,  our  general  policy  in  award¬ 
ing  new  route  segments  has  been  first  to  provide  operating 
authority  broad  enough  to  permit  the  full  development  of 
the  new  services  found  required  by  the  public  convenience 
and  necessity,  and  then  to  impose  upon  the  award  only  such 
operating  restrictions  as  may  be  required  either  as  a  matter 
of  law,  or  by  public  interest  considerations,  including  the 
protection  of  operating  rights  of  other  carriers.” 
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Petitioners’  argument  that  the  Board  shonld  have  found 
as  a  “fact”,  supported  by  precise  nnderlying  reasons,  the 
number  of  carriers  a  given  market  would  warrant,  is  com¬ 
pletely  without  merit.  The  number  of  carriers  required  in 
any  given  market  to  best  fulfill  the  statutory  objectives  of 
the  Act  is  not  a  matter  determinable  with  mathematical 
precision  or  supportable  with  a  mathematical  bill  of  par¬ 
ticulars.  It  is  rather  the  “field  of  uncertainties,  imponder¬ 
ables  and  estimates  *  *  *  where  the  rule  that  a  conclusion 

.1 

within  the  realm  of  rational  deduction  or  inference  stands 
despite  differences  of  opinion,  has  its  greatest  applica¬ 
bility”.  Amercan  Airlines  v.  Civil  Aeronautics  Board,  89 
App.  D.  0.  365,  368, 192  F.  2d  417,  420  (1951)*. 

Moreover,  the  determination  made  by  the  Board  herein  f 
(the  number  of  carriers  justified  by  sound  economics  in  { 
particular  markets)  is  one  of  a  type  with  which  the  Courts 
have  consistently  refused  to  interfere.  American  Airlines  ! 
v.  Civil  Aeronautics  Board ,  supra;  United  Air  Lines  v. 

Civil  Aeronautics  Board ,  81  App.  D.  C.  89,  155  F.  2d  169 
(1946) ;  Railroad  Commission  of  Texas  v.  Rowan  &  Nichols 
Oil  Co.,  311  U.  S.  570  (1941;  Board  of  Trade  of  Kansas 
City,  Mo.  v.  United  States,  314  U.  S.  534  (1942) ;  Philadel¬ 
phia  Co.  v.  Securities  and  Exchange  Commission,  85  App. 

D.  C.  327,  177  F.  2d  720  (1949).  And  particularly  in  view 
of  North  American’s  failure  to  raise  the  question  of  sub¬ 
stantial  evidence  to  support  these  findings,  there  can  be  no 
possible  basis  for  doing  so  here. 

-  [ 

•  In  its  Opinion  and  Order  on  Reconsideration  of  Supplemental 

Opinion  in  the  New  York-Chicago  Service  Case  (Order  No.  E-9886, 

decided  December  30, 1955)  the  Board  pointed  out  (p.  4)  that  the  f 

volume  of  traffic  in  a  given  market  is  not  dispositive  of  the  issue 

of  additional  service,  since  “service  benefits”  must  also  be  con-  j 

sidered.  Hence  the  type  of  fact  finding  urged  by  North  American 

would  be  meaningless.  f 
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III. 

The  Board  did  not  err  in  delineating  the  issues. 

The  burden  of  petitioners ’  argument  is  that  the  Board 
committed  legal  error  by  refusing  to  permit  them  belatedly 
to  place  in  issue  in  a  Chicago-West  Coast  area  case  their 
entire  application  for  a  new  transcontinental  route  between 
New  York  and  the  West  Coast,  because  it  appears  that 
the  new  route  awards  to  American,  TWA  and  United  in  the 
Chicago-West  Coast  area  were  premised  to  some  extent 
upon  the  fact  that  these  carriers  will  provide  service 
between  their  new  points  and  points  east  of  Chicago  on 
routes  already  certificated  to  them.  In  the  alternative, 
petitioners  argue  that  since  the  Board  considered  only  the 
Chicago-West  Coast  portion  of  North  American’s  applica¬ 
tion,  it  was  legally  obliged  to  disregard  the  existing  route 
structures  of  other  carriers  in  the  area  east  of  Chicago  in 
its  selection  of  carriers.  The  alleged  authority  for  these 
propositions  are  the  Ashb acker  case,  supra ,  and  two  cases 
applying  the  rule  of  that  case  to  Board  procedures,  viz., 
Northwest  Airlines,  Inc .  v.  Civil  Aeronautics  Board,  90 
App.  D.  C.  158,  194  F.  2d  339  (1952)  and  Delta  Airlines, 
Inc.  v.  Civil  Aeronautics  Board,  Case  No.  12694,  Court  of 
Appeals,  D.  C.  (decided  October  24,  1955). 

Petitioners’  argument  must  fail,  however,  for  these 
reasons : 

(1)  No  Ashbacker  situation  was  in  fact  presented  by 
petitioners’  application. 

(2)  Having  requested  the  consolidation  of  portions  of 
its  overall  application  in  Docket  No.  6063  in  the  three  pend¬ 
ing  major  route  proceedings,  and  having  failed  to  make 
timely  objection  to  such  consolidation  when  ordered  by  the 
Board  and,  in  fact,  to  make  any  objection  for  many  months 
following  such  action  and,  indeed,  in  the  meantime,  having 
prosecuted  that  portion  of  its  application  consolidated  in 
the  New  Tork-CJiicago  Service  Case,  petitioners  were 
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clearly  in  no  position  to  demand  an  eleventh  hour  reversal 
of  the  Board’s  consolidation  order  in  this  proceeding. 

A.  No  Ashb&cker  Situation  Was  Presented. 

Petitioners’  Ashbacker  argument  in  its  simplest  terms 
is  that  in  any  case  where  an  existing  carrier  is  involved, 
the  Board  must  either  (1)  so  define  the  area  of  the  pro¬ 
ceeding  as  to  encompass  all  portions  of  the  route  structure 
of  the  existing  carrier  that  any  competing  applicant  may 
apply  to  duplicate  or  (2)  disregard  the  existence  of  that 
route  structure  insofar  as  it  extends  beyond  the  area  of 
the  proceeding. 

Neither  the  Ashbacker  case  nor  the  Northwest  and 
Delta  cases  support  this  argument  or  alter  the  Supreme 
Court’s  ruling  in  Civil  Aeronautics  Board  v.  State  Airlines, 
Inc.,  338  U.  S.  572  (1950),  that  the  Board  has  inherent 
discretion  to  schedule  consolidated  proceedings  limited  to 
a  defined  area.  On  the  contrary,  all  three  court  cases 
involved  applications,  or  portions  thereof,  which  sought 
identical  new  authority  in  the  area  under  consideration  * 
No  court  has  stated,  for  example,  that  if  a  National  Broad¬ 
casting  Company  affiliate  is  an  applicant  for  a  radio  outlet 
in  a  particular  city,  any  competing  applicant  may  apply 
to  duplicate  the  entire  NBC  network,  or  that,  alternatively, 
the  FCC  must  ignore  the  matter  of  network  affiliation. 
Nor  is  there  any  suggestion  in  the  Northwest  or  Delta 
cases  that  the  right  to  hearing  in  those  cases  induded  the 
right  to  have  consolidated  therein  applications  to  duplicate 
the  entire  systems  of  Capital  and  Eastern,  respectively,  or 
that,  unless  such  procedure  were  followed,  the  Board  would 
be  obliged  to  close  its  eyes  to  the  existence  of  the  extensive 
routes  of  the  latter  carriers  outside  of  the  area  of  those 
cases. 

In  the  instant  case  the  Board  did  nothing  more  than 
find  that,  for  example,  the  selection  of  TWA  to  provide 

•  '  *  •  .  .  -  •  V 

•  In  Ashbacker,  the  authority  sought  was  a  radio  frequency  in 
Westem  Michigan ;  in  Northwest,  Cleveland-New  York  authority  ; 
in  Delta,  EvansviUe-Ix)uisvine-Cincinnati  authority. 
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the  additional  service  found  required  at  Denver  would  by 
virtue  of  TWA’s  existing  system  enable  it  to  connect 
Denver  with  many  cities  in  the  area  east  of  Chicago 
(333-5).*  The  issue  of  whether  TWA  should  be  permitted 
to  serve  the  latter  cities  had  long  ago  been  resolved,  in 
most  instances  by  Congress  itself  by  virtue  of  the  “grand¬ 
father”  provisions  of  the  Civil  Aeronautics  Act  If,  as 
petitioners  urge,  the  Board  were  required  as  a  matter  of 
law  under  this  state  of  facts  to  hear  all  proposals  for 
duplication  of  TWA’s  routes  east  of  Chicago,  the  net 
result  would  be  that  the  Board  could  never  set  up  a 
regional  area  case.  For  the  area  of  each  case  in  which 
TWA  is  a  party  would,  if  any  other  party  so  desired, 
extend  from  San  Francisco  on  the  west  to  Colombo,  Ceylon, 
on  the  east  because  that  is  the  area  of  TWA’s  present 
operations.**  Under  such  a  construction  an  application 
by  TWA  to  serve  one  small  city,  Visalia,  California,  would 
require  the  Board  to  hear  at  the  same  time  an  application 
by  a  carrier  already  serving  Visalia  to  duplicate  TWA’s 
entire  transcontinental  route  system.  This  would  inevit¬ 
ably  result  in  the  inclusion  of  applications  of  others  to 
parallel  portions  of  that  route  system,  with  the  result 
that  a  case  starting  as  a  simple  stop  case  would  have  to 
mushroom  in  each  instance  in  a  United  States  of  America 
case.  The  defensive  maneuvering  tactics  in  such  a  con¬ 
struction  are  apparent.  Just  as  apparent  are  the  road- 
blocks  that  would  be  put  in  the  way  of  the  Board  in 
efficiently  administering  its  functions  to  develop  a  sound 
air  transportation  system.  Any  such  rule  would  obviously 
stall  the  Board’s  processes  interminably  and  could  be 

•  Similar  findings  were  made  with  respect  to  American’s  and 
United’s  proposals  as  granted  (337,  341-2). 

••  This  would  lead  to  a  legal  impasse,  because  the  Board  forbids 
the  combining  of  domestic  and  foreign  or  overseas  applications. 
This  stems  from  the  fact  that  the  President,  not  the  Board,  has 
jurisdiction  in  foreign  and  overseas  transportation.  But  under 
petitioners’  theory  every  case  involving  a  carrier  having  foreign  or 
overseas  authority  (all  permanently  certificated  carriers  except 
Capital  and  Continental)  could  become  a  foreign  or  overseas  case, 
subject  to  the  jurisdiction  of  the  President. 
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abused  by  any  party  interested  in  insulating  itself  against 
any  new  competitive  service. 

On  the  other  hand,  if  the  Board  must  in  any  such 
case  disregard  the  fact  of  TWA’s  existing  route  structure 
outside  the  particular  area,  the  obligation  imposed  upon 
the  Board  by  statute  of  developing  “an  air  transportation 
system  properly  adapted  to  the  present  and  future  needs 
of  the  foreign  and  domestic  commerce  of  the  United  States, 
of  the  Postal  Service,  and  of  the  national  defense,,#  would 
seem  impossible  of  attainment.  The  existence  of  that 
route  structure  is  as  relevant  a  fact  on  the  issue  of  car¬ 
rier  selection  as  is  the  number  of  aircraft  owned  or  the 
financial  condition  of  an  applicant,  and  were  the  Board 
to  ignore  all  such  factors  that  serve  to  differentiate  appli¬ 
cants,  carrier  selection  would  become  a  matter  of  casting 
lots.  Significantly  enough,  petitioners  at  other  points  in 
their  brief  argue  vehemently  those  factors  which  allegedly 
distinguished  their  proposal  from  others,  but  would  have 
the  Board  ignore  important  elements  of  distinction  unfa¬ 
vorable  to  their  cause. 

The  position  of  petitioners  is  rendered  even  less  defen¬ 
sible  by  the  fact  that  in  the  aforementioned  New  York-Chi- 
cago  Service  Case  they  had  been  heard  with  respect  to  a 
proposal  to  serve  all  major  cities  from  Chicago  eastward, 
which  proposal  had  been  denied  by  the  Board  only  10  weeks  j 
before  decision  in  this  case  as  not  required  by  the  public 
convenience  and  necessity .  (New  York-Chicago  Service 
Case ,  CAB  Order  No.  E-9537,  Sept.  1, 1955 ;  Denver  Service 
Case ,  CAB  Order  No.  E-9735,  November  14, 1955).  As  pre¬ 
viously  stated,  petitioners  did  not  object  to  trying  the  New 
York-Chicago  portion  of  their  application  in  the  New  York- 
Chicago  Service  Case.  The  Board  obviously  was  aware  of 
the  transcontinental  nature  of  petitioners’  overall  proposals 
and  the  effect  that  denial  or  approval  of  the  New  York-Chi¬ 
cago  portion  would  have  on  their  proposal.  It  was  quite 
proper,  therefore,  for  the  Board  to  consider,  as  it  did  (346), 
— 

•  Section  2  of  the  Civil  Aeronautics  Act  of  1938,  52  Stat  980, 

49  U.  S.  C.  §402. 
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its  rejection  of  petitioners’  proposal  in  the  New  YorJc-Chi- 
cago  Service  Case  in  weighing  the  relative  merits  of  the 
various  applications  in  the  Denver  Service  Case  and  in 
pointing  out  that  petitioners  would  not  be  able  to  provide 
service  between  points  west  of  Chicago  and  points  east  of 
Chicago. 

It  must  be  apparent  that,  if  petitioners  had  been  suc¬ 
cessful  in  having  their  very  belated  request  for  consolida¬ 
tion  granted,  the  whole  character  of  the  hearing  would  have 
been  changed.  The  scope  of  the  issues  would  have  been  so 
enlarged  that  the  issue  of  service  to  Denver  would  have 
been  displaced  by  the  overshadowing  issue  of  transconti¬ 
nental  service  to  New  York,  Philadelphia,  Pittsburgh,  Cleve¬ 
land,  Detroit,  Chicago,  Los  Angeles  and  San  Francisco, 
and  the  name,  Denver  Service  Case ,  would  have  been  a 
misnomer.*  As  in  the  fable  of  the  camel  in  the  Arab’s  tent, 
petitioners  would  have  gained  entry  into  the  proceeding 
on  the  plea  that  they,  like  TWA,  wished  to  apply  to  serve 
Denver,  and  then  used  it  as  a  vehicle  for  a  transcontinental 
route  case. 

The  Board’s  action  in  delineating  the  scope  of  the  case 
was  clearly,  therefore,  not  arbitrary.  This  does  not  mean, 
of  course,  that  had  petitioners’  proposal  or  a  similar 
appplication  for  a  wholly  new  transcontinental  route  struc¬ 
ture  been  reached  on  the  Board’s  calendar  in  due  course 
or  by  virtue  of  a  preference  granted  for  valid  reasons  of 
public  interest,  petitioners  could  not  have  offered  proof 
as  to  all  aspects  of  the  service  proposed  in  their  entire 
application.  That,  however,  is  not  the  question  here. 
Bather,  the  inquiry  is  whether  by  so  designing  a  proposal 
as  to  accord  in  a  single  aspect  with  the  basic  application, 
a  movant  for  consolidation  can  dictate  the  geographical 
boundaries  of  the  case;  and  all  considerations  of  orderly 
administrative  procedure,  equity  and  common  sense  com¬ 
pel  a  negative  answer.  Eastern  Air  Lines,  Inc .  v.  Civil 

•  While  priority  of  Sling  grants  no  substantive  rights  to  an 
applicant,  it  would  have  been  grossly  inequitable  as  a  procedural 
matter  for  the  Board  to  permit  North  American’s  application.  Sled 
April  3, 1953,  to  supersede  TWA’s  proposal,  Sled  on  April  20, 1945, 
as  the  basic  application  outlining  the  general  scope  of  the  pro¬ 
ceeding. 
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Aeronautics  Board ,  85  App.  D.C.  412,  178  F.  2d  726 
(1949).*:  .  x'  ^ 


B.  North  American**  Belated  Motion  for  Recon-  rC 

sideration  of  the  Board’s  Consolidation  Order 
Was  Properly  Denied*  .  ■ 

,  •  <  ^  *  ■» «  f  '  -  ■  * 

To  appreciate  fully  the  complete  lack  of  equity  in  peti¬ 
tioners  ’  present  position,  it  is  necessary  to  refer  again  tor 
certain  of  the  facts  previously  set  forth  in  the  Counter- 
Statement  of  the  Case.  .'m  .S.i' 

North  American  tiled  its  voluminous  application  seek¬ 
ing,  inter  alia,  several  different  transcontinental  routings 
on  April  3,  1953,  over  a  month  after  the  prehearing  con¬ 
ference  in  this  case,  and  simultaneously  requested  consoli¬ 
dation  of  this  application,  or  the  applicable  portions  thereof 
in  the  three  major  route  proceedings  then  pending  before 
the  Board:  the  New  York-CKicago  Service  Case,  the  Denver 
Service  Case  and  the  Additional  Southwest-Northeast 
Service  Case .  Even  though  petitioners’  application  was 
tiled  after  the  prehearing  conference  and  thus  did  not  meet 
the  requirements  of  Buie  12  of  the  Board’s  Bulesiof 
Practice, *•  the  Board  found  good  cause  for  petitioners’  late 
filing  in  all  three  proceedings  and  did  exactly  as  petitioners 
requested  by  consolidating  the  applicable  portion  of  their 

application  into  each  of  these  cases.***  1  .  « 

-  *  *  _  ■  ,  ?• 

■  *  .  -  w*  A ,  j 

•  In  that  case  this  Court  upheld  the  Board’s  denial  of  consoli¬ 
dation  in  the  New  England  case  of  an  Eastern  proposal  relating 
to  service  both  to  New  England  and  to  the  area  south  of  New  York,  ’ 
stating  in  part  “The  Board’s  finding  that  consolidation  . . .  would' 
unduly  expand  the  issues  .  .  .  is  plainly  within  the  Board’s  die-, 
cretion”  (at  p.  726).  :  ; 

••  Buie  12  requires  that  an  applicant  must  have  filed  his  appli¬ 
cation  and  moved  for  consolidation  at  or  prior  to  the  prehearing 
conference  in  a  proceeding  in  order  to  be  eligible  for  consolidation 
in  such  case. 

•••  As  previously  pointed  out,  the  Board  consolidated  the  New 
Y ork-Philadelphia-Pittsburgh-Cleveland-Detroit-Chicago  portion  in  V 
the  New  York-Chicago  Service  Case  in  July,  1953,  the  Chicago- 
’K'ftnftAs  City-Denver-Los  Angeles-San  Francisco  portion  in  the  ■ 
Denver  Service  Case  in  August,  1953,  and  the  Dallas-New  York 
portion  in  the  Additional  Southwest-Northeast  Service  Case  in/ 
October,  1953. 
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Except  for  North  American’s  petition  for  reconsidera¬ 
tion  of  the  Board’s  consolidation  order  in  the  Denver 
Service  Case,  filed  belatedly  on  April  29,  1954,  on  the  eve 
of  the  hearing  in  this  case,  petitioners  never  raised  any 
objection  to  this  consolidation  procedure  followed  by  the 
Board,  which  procedure  they  had,  in  fact,  requested  at  the 
time  of  filing  their  application.  Indeed,  petitioners  went 
ahead  and  tried  their  case  for  Chicago-New  York  authority 
at  the  hearing  of  the  New  Tork-Chicago  case  during 
November  and  December  of  1953. 

Having  already  tried  their  case  for  New  York- Chicago 
authority,  and  having  filed  a  brief  with  the  Examiner  in 
that  case  on  April  5,  1954,  petitioners  then,  on  April  29, 
1954,  moved  to  retry  their  application  for  the  same  new 
authority  in  the  Chicago-New  York  area  in  this  proceeding. 
As  previously  mentioned,  this  request  was  made  on  the 
very  eve  of  the  hearing  and  more  than  eight  months  after 
the  initial  consolidation  order  of  the  Board  in  the  case; 
direct  exhibits,  including  those  of  petitioners,  had  been 
exchanged  almost  a  month  previously;  rebuttal  exhibits 
were  in  an  advanced  state  of  preparation  and  were  due 
but  five  days  later;  the  hearing  itself  was  scheduled  to 
start  in  less  than  three  weeks.  Although  Buie  12  demands 
a  showing  of  good  cause  for  late  filing,  no  such  showing 
was  made  or  attempted  to  be  made  by  petitioners.  The 
latter,  which  had  already  received  the  benefit  of  the  Board’s 
discretion  in  overlooking  the  late  filing  of  their  applica¬ 
tion  for  service  authority  in  the  Chicago-West  Coast  area 
in  this  case,  thus  sought  a  complete  revision  of  the  Board’s 
consolidation  orders  at  the  eleventh  hour  before  the  hear¬ 
ing  without  any  showing  of  good  cause  therefor.  Under 
these  circumstances,  the  Board  very  properly  denied  their 
request  as  untimely. 

Beyond  this,  petitioners  never  raised  such  an  objection 
again  before  the  Board.  They  proceeded  to  trial  on  the 
merits  before  the  Examiner,  and  although  the  Examiner 
recommended  denial  of  their  application,  they  apparently 
abandoned  their  alleged  Ashbacker  argument  and  failed  to 
raise  it  in  their  exceptions  to  his  Initial  Decision  and  on 
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brief  or  oral  argument  before  the  Board.  Similarly,  peti¬ 
tioners  proceeded  through  the  New  TorTc-Chicago  Service 
Case  and  the  Additional  Southwest-Northeast  Service  Case 
without  objection  on  this  score. 

All  these  facts  are  ignored,  however,  by  petitioners  in 
their  brief  to  this  Court.  They  attack  instead  the  validity 
of  Rule  12  of  the  Board’s  Rules  of  Practice  on  the  apparent 
theory  that  the  validity  or  invalidity  of  this  rule  is  decisive 
on  the  question  of  whether  the  Board  erred  in  denying 
their  eleventh-hour  request  for  reconsideration  of  the 
Board’s  orders  of  consolidation  in  this  case.  It  is  this 
intervenor’s  position  that,  even  without  Rule  12,  the  Board 
was  clearly  empowered  to  insist  on  prompt  and  orderly 
administration  of  its  proceedings  and  properly  denied 
petitioners’  belated  request  on  the  grounds  of  untimeliness. 

Morever,  the  arguments  urged  by  petitioners  against 
Rule  12  are  without  merit.  Petitioners  allege: 

(1)  Rule  12  is  invalid;  j 

(2)  The  Board  could  as  a  practical  matter  have  ! 
disregarded  the  rule ;  and 

(3)  The  Board  has  made  exceptions  to  Rule  12  j 
in  the  past. 

These  contentions  will  be  discussed  seriatim: 

i 

1.  The  validity  of  Rule  12.  The  Board  is  specifically 
authorized  by  statute  to  make  “general  or  special  rules, 
regulations  and  procedure”  to  perform  its  duties  under 
the  Act  (Sec.  205(a)  of  the  Civil  Aeronautics  Act  of  1938,  j 
52  Stat.  984, 49  U.  S.  C.  §425  (a) ) .  This  authority  is  further  ! 
substantiated  by  Section  3(a)  of  the  Administrative  Pro-  j 
cedure  Act,  60  Stat.  238,  5  U.  S.  C.  §1002  (a)  *  and  by  an  i 

i 

— 

•  In  this  and  the  following  section  of  that  Act,  Congress  has 
spelled  out  with  great  care  the  procedure  for  formulating,  adopting 
and  publishing  such  procedural  rules.  While  it  would,  of  course, 
have  been  inane  for  Congress  to  have  stated  that,  once  adopted,  such 
rules  were  to  be  meaningful,  it  is  a  necessary  corollary  to  the  rule 
of  Section  3  that  “no  person  .  .  .  shall  be  required  to  resort  .  .  .  ! 
to  procedure  not  so  published”  that,  once  properly  published,  the 
rules  of  procedure  are  binding  upon  persons  appearing  before  the 
agency. 


i 
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unbroken  line  of  case  authority.  Federal  Communications 
Commission  v.  Pottsville  Broadcasting  Co.,  309  U.  S.  134 
(1940) ;  Federal  Communications  Commission  v.  WJR,  The 
Goodwill  Station,  Inc.  et  al.,  337  U.  S.  265  (1949) ;  Western 
Airlines,  Inc.  v.  Civil  Aeronautics  Board,  194  F.  2d  545 
(9th  Cir.  1950) ;  Federal  Broadcasting  System,  Inc.  v. 
Federal  Communications  Commission,  supra. 

Petitioners  urge,  however,  that  Buie  12  cannot  be  valid 
in  the  face  of  the  Ashbacker  and  Northwest  decisions 
wherein  the  Courts  placed  upon  the  agencies  the  burden  of 
searching  their  dockets  to  determine  the  existence  of  appli¬ 
cations  eligible  for  consolidation.  At  the  time  of  those 
cases,  however,  there  was  no  rule  comparable  to  Buie  12 
in  its  present  form,  wherein  the  burden  of  seeking  consoli¬ 
dation  is  placed  upon  the  applicant.  In  fact,  it  was  almost 
immediately  after  the  Northwest  decision  that  the  Board 
amended  its  rule  to  clarify  the  situs  of  the  burden,  and 
this  Court’s  decision  in  the  Northwest  case  is  generally 
attributed  as  the  reason  for  the  Board’s  adoption  of  Buie 
12.  In  so  doing,  the  Board  pointed  out  the  almost  intoler¬ 
able  administrative  burden  placed  upon  it  by  a  requirement 
that  it  continuously  analyze  some  1400-1500  applications 
to  determine  any  possible  area  of  mutual  exclusivity.  Cer¬ 
tainly,  there  can  be  no  valid  claim,  in  the  face  of  the 
innumerable  requirements  of  the  rules  of  courts  and 
administrative  bodies  that  a  party  pursue  his  rights  with 
due  diligence,  that  the  Board  acted  unreasonably  in  pro¬ 
mulgating  Buie  12  in  its  present  form.* 

Finally  in  this  connection,  petitioners  seize  upon  a 
fragment  from  the  Delta  case,  supra,  to  the  effect  that 
the  Ashbacker  rule  is  “a  rule  of  substance”  and  not  a 
mere  prescription  of  form.  This,  coupled  with  the 
that  petitioners’  application  was  mutually  exclusive  of 
those  of  TWA,  United  and  American  (discussed  supra), 


•  No  issue  is  raised  by  petitioners  of  the  validity  of  the  rule¬ 
making  process  leading  to  the  adoption  of  the  rule  or  of  the  proper 
publication  thereof. 
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serves  as  the  premise  for  a  conclusion  that,  irrespective 
of  its  failure  to  follow  the  Board’s  rules,  petitioners  were 
entitled  to  comparative  consideration.  The  ready  answer 
to  this  plea  is  that,  if  procedural  rules  could  in  no  instance 
affect  substantial  rights,  administrative  agencies  and  even 
the  courts  would  be  completely  hamstrung.® 

2.  The  Case  for  Disregarding  the  Ride.  Aside  from 
its  reliance  upon  the  fact  that  the  Board  has  made  excep¬ 
tions  to  the  rule  in  the  past,  discussed  infra ,  petitioners’ 
argument  that  the  Board  should  have  disregarded  the  rule 
is  based  upon  the  fallacious  factual  premise  that  tbi« 
would  have  involved  only  a  consideration  of  petitioners’ 
qualifications  vis  a  vis  those  carriers  already  certificated 
to  points  east  of  Chicago  to  provide  service  between  the 
area  under  consideration  here  and  such  points.  Actually, 
under  a  much  more  rational  interpretation  of  the  Ashbacker 
rule  than  that  urged  by  petitioners,  the  Board  could  not 
have  deemed  petitioners  applicants  for  new  authorizations 
in  the  Chicago-east  area  without  consolidating  the  pro¬ 
posals  of  all  other  carriers  for  new  services  in  that  area. 
In  addition  to  the  delay  inherent  in  such  action,  this  would 
have  meant  a  complete  re-trial  of  the  New  Tork-Chicago 
Service  Case,  in  which  hearings  had  already  been  com¬ 
pleted  and  briefs  to  the  Examiner  filed.* • 

Hence,  the  Board’s  well-reasoned  finding  that  a  grant¬ 
ing  of  North  American’s  petition  for  reconsideration  would 
unduly  broaden  the  issues  would  in  any  event  justify  a 
denial  of  consolidation  as  a  valid  exercise  of  the  Board’s 
discretion.  Eastern  Air  Lines,  Inc.  v.  Civil  Aeronautics 
Board,  supra.  A  fortiori,  the  Board’s  action  is  unassail- 


•  For  example,  limitations  of  time  on  the  right  to  appeal  are 
clearly  procedural  requirements  which,  if  disregarded,  may 
absolutely  substantial  rights. 

••  The  Court  may  note  from  the  proceeding  in  Case  No.  12942 
that  the  record  certified  to  the  Court  in  that  case  consists  of  more 
than  12,000  pages. 
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able  here,  where  no  effort  was  made  to  bring  the  peti¬ 
tioners  within  the  “good  cause”  exception  to  Rule  12.* 

3.  Past  Exceptions  to  the  Rule.  Petitioners  also 
rely  heavily  npon  the  fact  that  in  this  case  the  Board 
expanded  the  scope  of  the  proceeding  in  response  to 
requests  by  various  interests  made  after  the  prehearing 
conference.  In  this  connection  reference  is  made  to  (1) 
consolidation  of  certain  of  Continental’s  applications,  (2) 
consolidation  of  the  applications  of  the  cities  of  Salt  Lake 
City  and  Reno,  and  (3)  expansion  of  the  interchange 
investigation  to  include  additional  possible  combinations 
of  carriers. 

It  is,  of  course,  true  that  the  Board  has  in  this  and 
other  cases,  found  the  “good  cause”  exception  to  pertain 
in  numerous  instances.  Petitioners  themselves  were  bene¬ 
ficiaries  of  such  a  finding  on  two  occasions  in  this  very 
case,  first,  when  the  Board  originally  consolidated  a  por¬ 
tion  of  their  application,  and,  secondly,  when  the  Board 
expanded  the  consolidated  portion  to  include  San  Francisco 
despite  a  tardy  plea  for  such  relief.  Moreover,  all  of 
the  situations  cited  are  readily  distinguishable  from  peti¬ 
tioner’s  extreme  position.  Petitioners  are  in  error  in  the 
first-cited  instance,  since  Continental’s  applications  were 
filed  at  or  before  the  prehearing  conference.  The  issue 
of  service  to  Salt  Lake  City  was  inherent  in  applications 
originally  denied  consolidation,  and  the  matter  was  raised 
by  a  timely  filed  petition  for  reconsideration  of  the  Board’s 
initial  consolidation  order  (Tr.  325).  The  order  of  Decem¬ 
ber  22,  1953  with  respect  to  interchange  possibilities  was 
to  correct  an  inconsistency  between  two  paragraphs  of  a 
previous  order  on  the  same  subject  (43-7).  Reno’s  motion 

•  Indeed,  petitioners  did  not  even  attempt  to  explain  their 
change  of  position  with  respect  to  the  basic  scope  of  the  proceed¬ 
ing.  At  the  time  consolidation  was  being  sought  petitioners  argued 
that  they  were  not  seeking  to  expand  the  scope  because  they  had 
expressly  asked  the  Board  to  consolidate  “such  parts  [of  its  appli¬ 
cation]  as  the  Board  may  deem  proper”  (20-1).  In  the  petition  for 
reconsideration,  and  now,  however,  they  insist  the  scope  should  have 
been  expanded. 
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for  consolidation  was  unopposed,  and  the  Board  fonnd  that 
good  cause  had  been  shown  for  late  filing  and  that  no  undne 
delay  or  expansion  of  the  proceeding  would  result  (67-8). 
Moreover,  in  all  of  these  cases,  except  that  of  Continental’s 
applications,  the  Board  was  dealing  not  with  an  applica¬ 
tion  for  a  certificate  of  public  convenience  and  necessity 
under  Section  401(b),*  but  with  an  appeal  to  its  investi¬ 
gative  powers  under  Section  401(h),  and  Buie  12  was 
clearly  not  designed  to  curtail  such  powers. 


Conclusion 

The  Board’s  order  should  be  affirmed. 

Respectfully  submitted, 

/s/  James  El  Ceimmixs 
James  K  Crimmins, 
Attorney  for  Intervenor 
Trans  World  Airlines,  Inc, 
25  Broadway, 
New  York  4,  N.  Y. 


Henry  P.  Bevans, 

Donald  L.  Demestg, 

Chadbotjbne,  Parke,  Whiteside  &  Wqlfp, 
25  Broadway, 

New  York  4,  N.  Y. 

Of  Counsel 

New  York,  N.  Y.,  April  27, 1956. 


•  Section  401(d)  shows  clearly  that  only  an  air  carrier  can  be 
an  applicant  as  that  term  is  used  in  the  statute.  Hence  an  “appli¬ 
cation”  by  a  city  is  more  accurately  a  petition  under  Section  401(h) 
that  the  Board  investigate  its  need  for  air  service,  and  there  is  no 
requirement  in  Buie  12  or  elsewhere  that  the  Board  follow  any 
procedural  course  in  undertaking  such  an  investigation. 


Appendix  A 

“•  *  •  Our  conclusion  in  this  regard  is  predicated 
upon  the  facts  of  record  herein  which  show  that  Messrs. 
Weiss,  Lewin,  Fischgrund  and  Hart,  the  central  figures  in 
the  North  American  group,  have  a  long  history  of  associa¬ 
tion  with  flagrant  violations  of  the  Act  and  cannot  be  f  ound 
sufficiently  reliable  to  entrust  with  the  operation  of  the 
certificated  routes  they  propose  herein.  As  the  moving 
figures  in  the  operations  of  Standard  Airlines,  Viking  Air¬ 
lines  and  Oxnard  Sky  Freight,  these  individuals  have  shown 
such  a  callous  disregard  for  the  Act  and  regulations  as  to 
lead  to  the  conclusion  that  they  would  be  prone  to  disregard 
the  requirements  of  the  Act  and  regulations  in  the  future, 
if  they  deemed  it  advantageous  to  their  own  economic  gain. 
The  facts  of  record  show  clearly  that  these  individuals 
gained  unlawful  control  of  Twentieth  Century  Air  Lines, 
Trans  National  Airlines,  Trans  American  Airways  and 
Hemisphere  Air  Transport  without  Board  approval  in  vio¬ 
lation  of  section  408  of  the  Act;  that  each  of  these  carriers 
thereafter  engaged  in  regular  and  frequent  service  in  vio¬ 
lation  of  the  Board’s  Economic  Regulations  and  section 
401(a)  of  the  Act;  and  that  these  violations  were  knowing 
and  willful.82 


““See  our  findings  and  conclusions  in  this  regard  in  our 
decision  of  July  1,  1955  (Order  No.  E-9360)  which  findings  we 
incorporate  herein  by  reference.  The  violations  referred  to  herein 
are  without  reference  to  the  violations  committed  by  the  North 
American  ‘combine’  (under  the  aegis  of  Messrs.  Weiss,  Lewin, 
Fischgrund  and  Hart)  which  were  found  to  exist  in  Docket  No. 
6000,  as  a  result  of  combined  operations  by  the  four  individual 
carriers.  The  carriers  challenged  these  violations  by  an  attack  on 
the  validity  of  the  Board’s  regulations  involved.  Of  course,  we 
believe  the  regulations  in  question  valid;  but  even  if  we  were  in 
error,  the  other  activities  of  Messrs.  Weiss,  Lewin,  Fischgrund  and 
Bart,  as  noted  in  the  text,  and  the  violations  committed  by  the 
carriers  individually  would  cause  us  to  find  North  American  not 
‘fit,  willing  and  able.’ 
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“In  finding  the  North  American  applicants  not  ‘fit, 
willing  and  able*  we  do  so  not  because  of  any  punitive  objec¬ 
tive,  for  as  North  American  has  pointed  ont,  that  is  not  the 
purpose  of  the  fitness  test  in  section  401.  We  are  merely 
appraising  the  fitness  of  the  applicants  in  terms  of  section 
401  of  the  Act  and  the  prospects  for  reliability  in  conform¬ 
ing  to  the  Act  and  regulations.  Although  North  American 
has  suggested  that  a  temporary  certificate  would  be  a  means 
for  testing  the  applicants 7  fitness  under  a  certificate,  we 
cannot  agree  with  such  an  approach  in  the  facts  and  cir¬ 
cumstances  here  involved.  This  is  not  a  case  where  there 
is  only  a  question  mark  hovering  over  fitness;  the  facts 
clearly  show  such  a  pattern  of  unreliability  as  to  preclude 
even  the  granting  of  a  temporary  certificate. 

“Counsel  for  North  American  stresses  the  adherence 
of  the  applicants  to  safety  requirements  and  points  to  the 
business  reliability  of  these  carriers  in  dealing  with  the 
public  and  with  other  companies.  But  as  National  points 
out,  these  items  are  explained  by  the  fact  that  they  inure 
to  the  economic  benefit  of  the  North  American  group. 
They  do  not  show  that  under  certificated  operations  the 
applicants  would  or  could  resist  unlawful  activities  which 
would  be  profitable  to  them,  but  contrary  to  law.  Based 
upon  the  standards  embodied  in  section  401(d)  we  are 
unable  to  find  North  American  ‘fit,  willing  and  able’  within 
the  meaning  of  the  Act.” 
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STATEMENT  OF  QUESTIONS  PRESENTED 

As  it  affects  Intervenor  American  Airlines,  Inc. 
(“American”),  this  case  presents  the  following  questions: 

(1)  Did  the  Respondent  Civil  Aeronautics  Board  make 
adequate  findings,  and  was  there  substantial  evidence  in 
support  thereof,  with  respect  to  whether  Petitioners  were 
fit,  willing  and  able  to  perform  the  air  transportation  for 
which  they  sought  certification? 

(2)  Did  the  Respondent’s  grant  of  American’s  Bay 
Area-Chicago  application  violate  the  Ashbacker  rule? 

(3)  Did  the  Respondent  make  adequate  findings  with 
respect  to  whether  the  public  convenience  and  necessity 
required  the  certification  of  Petitioners  to  provide  Chi- 
cago-San  Francisco  or  Chicago-Kansas  City-Denver-Los 
Angeles  service  instead  of,  or  in  addition  to,  the  certifica¬ 
tion  of  American  or  Continental  Air  Lines,  Inc.  (“Con¬ 
tinental”),  respectively? 
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IN  THE 


United  States  Court  of  Appeals 

Foe  the  District  op  Columbia  Circuit 


No.  13,053 


NORTH  AMERICAN  AIRLINES,  INC.,  ET  AL., 


v. 


Petitioners , 


CIVIL  AERONAUTICS  BOARD,  Respondent 

AMERICAN  AIRLINES,  INC., 
CONTINENTAL  AIR  LINES,  INC., 
CITY  OF  KANSAS  CITY,  MO., 
TRANS  WORLD  AIRLINES,  INC., 
UNITED  AIR  LINES,  INC., 

Intervenors . 


On  Petition  for  Review  of  an  Order  of  the 
Civil  Aeronautics  Board 


BRIEF  FOR  INTER VENOR  AMERICAN  AIRLINES,  INC. 


COUNTERSTATEMENT  OF  THE  CASE 

The  petition  requests  review  of  Order  No.  E-9735,  No¬ 
vember  14,  1955,  of  Respondent  Civil  Aeronautics  Board. 
This  order  disposed  of  a  major  route  proceeding  known 
as  the  Denver  Service  Case.  That  proceeding  involved 


applications  by  some  six  carriers  for  new  or  additional 
east-west  air  transportation  routes  in  the  area  bounded 
by  Chicago  on  the  east  and  north,  Los  Angeles  on  the 
south  and  San  Francisco  on  the  west.  In  the  case  of  some 
of  the  applicants,  such  routes  within  this  area  also  in¬ 
volved  possible  new  or  additional  services  to  points  out¬ 
side  the  area. 

Petitioners  here,  who  do  not  hold  a  certificate  of  public 
convenience  and  necessity,  applied  for  an  entirely  new 
route  between  Chicago  and  Los  Angeles  and  Chicago  and 
San  Francisco/Oakland  (“Bay  Area”),  both  via  Kansas 
City  and  Denver.  This  Intervenor  (“American”)  had 
long  had  Chicago-Los  Angeles  operating  rights  and,  in  the 
proceeding  below,  was  a  successful  applicant  for  Chicago- 
Bay  Area  authority  (Tr.  11238).  American  was,  how¬ 
ever,  unsuccessful  in  its  application  for  entry  into  Denver 
and  for  nonstop  authority  between  the  Bay  Area  or  Los 
Angeles  and  points  on  its  existing  system  east  of  Chicago 
on  its  Routes  7  and  25  (Tr.  11241-11244).  Continental  was 
awarded  Chicago-Kansas  City-Denver-Los  Angeles  au¬ 
thority.  Petitioners*  application  was  denied  in  its  en¬ 
tirety. 

The  hearing  before  an  Examiner  lasted  37  hearing  days 
and  produced  over  4700  pages  of  testimony  (Tr.  598- 
5342)  and  a  great  many  exhibits.  At  the  conclusion  of 
the  hearing  briefs  were  submitted  to  the  Examiner,  who 
thereafter  issued  an  Initial  Decision  consisting  of  214 
pages  of  text  (Tr.  9835-10049).  This  decision  set  forth 
at  length  the  details  of  each  application,  the  arguments 
presented  on  behalf  of  each  party  and  the  conclusions 
which  the  Examiner  drew  from  this  information.  Ex¬ 
ceptions  to  the  Initial  Decision  and  briefs  to  Respondent 
were  filed  by  the  parties.  Two  days  of  oral  argument  was 
presented  to  Respondent  (Tr.  10816-11189).  On  the  basis 
of  the  entire  record  Respondent  concluded  that  it  was  in 
substantial  agreement  with  the  majority  of  the  findings, 
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conclusions  and  recommendations  of  the  Examiner,  most 
of  which  is  adopted  as  its  own  except  as  modified  in  its 
4  opinion  (Tr.  11230-11257).  Respondent  accordingly 

ordered  that  Petitioners  ’  application  be  denied  on  the 
grounds  (1)  that  Petitioners  were  not  fit  and  willing 
v  to  comply  with  the  Civil  Aeronautics  Act,  and  (2)  that 

the  public  convenience  and  necessity  did  not  require  the 
services  proposed  by  Petitioners  (Tr.  11244-11250).  Re- 
*  spondent  also  rejected  the  Examiner’s  recommendation 

that  American  be  granted  nonstop  rights  between  the  Bay 
Area  and  points  east  of  Chicago. 

STATUTES  INVOLVED 

^  The  statutes  principally  involved  in  this  case  are  Sec¬ 

tions  2,  401(d)  and  1005(f)  of  the  Civil  Aeronautics  Act 
of  1938,  52  Stat.  973  (1938),  as  amended,  49  TJ.S.C.  §401 
(1952)  et  seq.  These  provisions,  as  well  as  certain  other 
statutory  and  administrative  regulations  referred  to  here¬ 
in,  are  set  forth  in  the  Appendices  to  this  Brief. 

SUMMARY  OF  ARGUMENT 
I 

Respondent  concluded  that,  in  any  event,  Petitioners’ 
application  should  be  denied  because  Petitioners’  past 
operations  had  revealed  such  a  pattern  of  unreliability  as 
to  require  a  finding  that  Petitioners  were  unfit  to  operate 
a  certificated  route.  Respondent’s  findings  with  respect 
to  Petitioners’  unfitness  were  based  on  their  long  history 
of  association  with  violations  of  the  Act,  revealing  a  callous 
attitude  toward  the  law.  These  findings  are  adequate  and 
by  themselves  required  the  denial  of  Petitioners’  applica¬ 
tion. 

Respondent’s  finding  that  there  was  no  public  need  for 
service  proposed  by  Petitioners  disposes  of  Petitioners’ 
contention  that  Respondent  erred  in  failing  to  weigh  Pe¬ 
titioners’  violations  against  the  alleged  need  for  the  pro- 
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posed  service.  In  any  event,  the  law  is  clear  that  Respond¬ 
ent  was  not  required  to  make  such  a  comparison.  FCC  v. 
WOKO,  at  329  U.S.  223,  228,  229  (1946). 

Respondent’s  conclusion  that  there  was  no  need  for 
Petitioners’  proposed  service  also  made  it  unnecessary 
to  compare  Petitioners’  violations  with  the  alleged  viola¬ 
tions  of  other  applicants.  Express  comparative  findings 
as  to  fitness  were  unnecessary  for  the  further  reason  that 
Respondent’s  finding  that  Petitioners  lacked  the  bare 
qualifications  for  a  certificate  barred  Petitioners  here  as 
it  did  the  applicant  in  FCC  v.  WOKO ,  supra ,  and  in 
ABC  Freight  Forwarding  Corp.  v.  United  States,  125  F. 
Supp,  926,  928-29  (S.D.N.Y.  1954),  aff’d  per  curiam,  348 
U.S.  967  (1955).  Moreover,  the  difference  between  the 
character  of  Petitioners’  violations  and  the  character  of 
those  alleged  with  respect  to  other  applicants  in  the  pro¬ 
ceeding  below  is  so  obvious  as  to  have  required  no  specific 
findings  on  the  point.  Cf.  United  States  v.  Pierce  AvJto 
Freight  Lines,  327  U.S.  515,  530-31  (1946). 

The  finding  of  unfitness  is  based  on  the  overwhelming 
evidence  of  Petitioners’  long  pattern  of  deliberate  vio¬ 
lation  of,  and  callous  disregard  for,  the  law.  Since  the 
findings  are  supported  by  substantial  evidence  in  the  rec¬ 
ord  as  a  whole  they  must  stand.  Universal  Camera  Corp. 
v.  NLRB,  340  U.S.  373  (1951);  NLRB  v.  Biscuit  and 
Cracker  Workers,  222  F.2d  573,  576  (2d  Cir.  1955) ;  Dol- 
cin  Corp.  v.  FTC,  — ,  App.  D.C.  — ,  — ,  219  F.2d  742, 
749  (1955),  cert,  denied,  348  U.S.  981  (1955);  Capital 
Transit  Co.  v.  United  States,  97  F.  Supp.  614,  619  (D.D.C. 
1951).  Nor  was  there  any  selection  of  isolated  detrimental 
conduct  or  prejudicial  disregard  of  evidence  favorable  to 
Petitioners.  Respondent  specifically  referred  to  the  lines 
of  evidence  submitted  by  Petitioners  in  their  own  defense 
and  was  unpersuaded  by  this  evidence  that  Petitioners 
could  be  relied  upon  to  obey  the  law. 


Petitioners  contend  that  Respondent’s  refusal  to  hear 
their  application  for  certification  at  new  points  east  of 
Chicago  in  the  proceeding  below  denied  them  the  contem¬ 
porary  hearing  to  which  they  were  entitled  under  the 
decisions  of  Ashbacker  Radio  Cory.  v.  FCC,  326  U.S.  327 
(1945)  and  Northwest  Airlines,  Inc.  v.  CAB,  90  App.  D.C. 
158, 194  F.2d  339  (1952).  The  claim  is  erroneous  for  three 
reasons. 

First,  at  the  time  that  Petitioners  filed  their  motion  for 
such  a  hearing,  April  29,  1954,  they  had  no  application 
for  service  east  of  Chicago  which  Respondent  could  con¬ 
solidate.  In  the  New  York-Chicago  Case,  Respondent  sev¬ 
ered  from  Petitioners’  omnibus  application  in  Docket  No. 
6063  and  heard  that  part  of  Petitioners’  application  seek¬ 
ing  service  between  New  York  and  Chicago.  In  the  pro¬ 
ceeding  below,  Respondent  severed  from  Docket  No. 
6063  and  heard  that  part  of  Petitioners’  application  which 
sought  service  between  Chicago  and  California.  Thus, 
at  the  time  that  Petitioners  filed  their  motion  on  April 
29,  1954 — nine  months  after  Respondent  had  ruled  it 
would  hear  no  applications  for  new  points  east  of  Chicago 
— there  was  no  proposal  for  Chicago-East  service  re¬ 
maining  in  Docket  No.  6063.  And  since  Petitioners  had 
not  filed  a  new  application,  their  motion  of  April  29, 
1954,  asked  for  consolidation  of  a  non-existent  “  appli¬ 
cation”. 

Second,  Petitioners’  request  for  Bay  Area  authority  was 
not  prejudiced  by  Respondent’s  refusal  to  hear  their  ap¬ 
plication  for  new  points  east  of  Chicago.  It  is  quite  ap¬ 
parent  that  Petitioners’  motion  of  April  29,  1954,  was 
in  fact  directed  at  nonstop  service  between  points  west 
of  Chicago  and  points  east  of  that  city.  And  in  its  final 
decision,  Respondent  refused  to  grant  American  author¬ 
ity  to  nonstop  between  the  Bay  Area  and  points  east  of 
Chicago.  In  short,  by  granting  American  nonstop  an- 
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thority  only  between  Chicago  and  the  Bay  Area,  Respond¬ 
ent  granted  Petitioners  the  very  relief  which  their  motion 
had  requested. 

Third,  denial  of  Petitioners’  motion  constituted  a  proper 
exercise  of  discretion.  Rnle  12  of  Respondent’s  Rules  of 
Practice  requires  that  applications  and  motions  to  con¬ 
solidate  must,  except  for  good  cause,  be  filed  prior  to  or  at 
the  prehearing  conference.  Here,  Petitioners’  motion  was 
filed  fourteen  months  after  that  date,  nine  months  after 
issuance  of  the  initial  consolidation  order  and  just  prior 
to  the  start  of  the  hearing.  Petitioners  have  not  advanced 
a  single  reason  for  this  delay. 

Moreover,  as  now  construed  by  Petitioners,  their  motion 
would  have  brought  into  issue  at  the  eleventh  hour  the 
questions  of  new  certifications  in  the  entire  area  east  of 
Chicago,  including  service  between  points  east  of  Chicago. 
This  would  have  led  to  the  filing  and  consolidation  of 
matching  applications  by  other  carriers,  the  issuance  of 
a  new  spate  of  orders  by  Respondent  and  sweeping  re¬ 
visions  of  exhibits  and  consequent  substantial  postpone¬ 
ments  of  all  future  procedural  dates. 

The  situation  thus  is  wholly  unlike  that  present  in  the 
Northwest  case.  There,  the  Northwest  application  sought 
the  identical  service  requested  by  Capital;  hence,  its  con- 
consolidation  would  not  have  expanded  the  scope  of  the 
case.  Here,  Petitioners’  application  would  have  brought 
in  a  flock  of  new  issues  as  to  service  between  points  east 
of  Chicago. 

m 

Quite  aside  from  the  question  of  fitness,  Respondent 
made  adequate  findings  for  refusing  to  grant  Petitioners’ 
application  instead  of  or  in  addition  to  the  grants  of  Bay 
Area-Chicago  authority  to  American  and  of  Los  Angeles- 
Denver-Kansas  City-Chicago  authority  to  Continental.  In 
preferring  American  for  Bay  Area-Chicago  service,  Re- 
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spondent  found  that  only  American’s  application  would 
provide  sorely  needed  improvements  in  service  between  the 
Bay  Area  and  points  east  of  Chicago.  Petitioners’  ap¬ 
plication  would  have  provided  no  such  service.  Respond¬ 
ent  further  found  that  American  would  provide  superior 
service  and  more  effective  competition  in  the  Chicago- 
Bay  Area  market  than  would  Petitioners. 

Respondent  selected  Continental  for  the  Chicago-Kan- 
sas  City-Denver-Los  Angeles  route  because  it  would  better 
meet  the  primary  need  of  this  route — improved  regional 
service — and  because  it  was  in  the  public  interest  to 
strengthen  such  a  small  and  heavily  subsidized  regional 
carrier. 

Respondent  weighed  Petitioners’  evidence  and  conten¬ 
tions  supporting  its  coach-only  proposal  and  concluded  that 
there  was  no  real  public  need  for  Petitioners’  proposal. 
And  in  the  two  markets  where  American  is  primarily  con¬ 
cerned,  Bay  Area-Chicago  and  Los  Angeles-Chicago,  it 
specifically  found  that  there  was  no  need  for  a  fourth  non¬ 
stop  carrier.  In  other  words,  Respondent  analyzed  the 
traffic  needs  of  these  two  markets  and  concluded  that  the 
public  interest  required  nonstop  service  from  only  three 
carriers  in  each  market.  Thus,  insofar  as  these  two  mar¬ 
kets  are  concerned,  Respondent  determined  that  certifi¬ 
cating  Petitioners  in  addition  to  American  and  Continental 
was  not  in  the  public  interest. 

Respondent  thus  rendered  fully  adequate  findings.1 
Read  as  a  whole  they  sufficiently  expressed  the  reasoning 
and  conclusions  of  Respondent.2  And  they  are  wholly 
consistent  with  the  standards  established  for  Respondent 
by  this  Court.8 

1  United  States  v.  Pierce  Auto  Freight  Lines,  327  U.S.  515,  530-32  (1946). 

2  Alabama  G.S.R.R.  v.  United  States,  340  U.S.  216,  227-28  (1951) ;  Nor¬ 
folk  Southern  Bus  Co.  v.  United  States,  96  F.  Supp.  756  (E.D.  Va.  1950), 
aff’d  per  curiam,  340  U.S.  802  (1950). 

s  United  Air  Lines,  Inc.  v.  CAB,  81  App.  D.C.  89,  92,  155  F.  2d  169, 
172  (1946). 
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ARGUMENT 

L  RESPONDENT  MADE  ADEQUATE  FINDINGS  CONCERNING 

PETITIONERS'  FITNESS  WHICH  ARE  NOT  ARBITRARY  AND 

WHICH  ARE  BASED  ON  SUBSTANTIAL  EVIDENCE. 

Wholly  apart  from  the  findings  supporting  the  con¬ 
clusion  that  there  was  no  public  need  for  the  grant  of 
Petitioners’  application,  Respondent  concluded  that,  in 
any  event,  “we  are  denying  North  American’s  [Peti¬ 
tioners’]  application  because  we  are  unable  to  find  the 
applicants  ‘willing’  to  comply  with  the  Act  and  the  Board’s 
regulations”  (Tr.  11247). 

Respondent  found  that  Petitioners’  principals  had  a 
long  history  of  “association  with  flagrant  violations  of 
the  Act”  and  could  not  be  found  “sufficiently  reliable 
to  entrust”  with  the  operation  of  the  certificated  routes 
which  they  proposed.  These  individuals  were  the  “mov¬ 
ing  figures”  in  the  operations  of  three  earlier  non-sched- 
uled  carriers  and  had  shown  “such  a  callous  disregard 
for  the  Act  and  regulations  as  to  lead  to  the  conclusion 
that  they  would  be  prone  to  disregard”  the  law  in  the 
future  if  they  deemed  it  advantageous  to  their  own  eco¬ 
nomic  gain.  Their  activities  in  connection  with  these  three 
earlier  carriers  were  but  a  prelude  to  the  “unlawful  con¬ 
trol”  which  they  obtained  of  Petitioners  here  in  violation 
of  the  Civil  Aeronautics  Act  and  these  Petitioners  there¬ 
after  continued  in  knowing  and  willful  violation  of  the 
Civil  Aeronautics  Act  (Tr.  11247). 4 

Respondent  found  that  Petitioners  were  unfit  not  be¬ 
cause  of  any  punitive  objective  but  solely  as  a  consequence 
of  Respondent’s  appraisal  of  Petitioners’  qualifications — a 
finding  required  under  the  Act  as  a  condition  of  cer¬ 
tification — and  of  the  prospects  for  reliability  in  future 

4  All  findings  relating  to  Petitioners’  fitness  first  appeared  in  Respondent ’s 
New  York -Chicago  decision.  Respondent  specifically  adhered  to  those  find¬ 
ings  in  the  proceeding  below  and  included  them  as  Appendix  D  to  its 
opinion  (Tr.  11247,  11386-11387). 
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compliance  with  the  law  if  Petitioners  were  certificated. 
Petitioners’  condnct  had  been  of  snch  a  nature  that  there 
was  no  mere  “question  mark  hovering  over  fitness;  the 
facts  clearly  show  snch  a  pattern  of  unreliability  as  to 
preclude  even  the  granting  of  a  temporary  certificate” 
(Tr.  11386-11387). 

These  findings  are  clear,  complete  and  unequivocal  and, 
by  themselves,  fully  require  the  denial  of  Petitioners’ 
application. 

A.  The  Nature  of  Petitioners'  Violations  Not  Only  Supported 
But  Required  Denial  of  Petitioners'  Application. 

Petitioners  urge  that  violations  of  the  law  are  not  a 
bar  to  certification.  Of  course,  they  are  not  necessarily 
a  bar.  But  the  fitness  requirement  would  be  wholly  mean¬ 
ingless  if  violations  of  law,  regardless  how  extreme,  could 
not  be  found  by  the  administrative  agency  in  a  particular 
case  completely  to  bar  certification.  Here,  it  is  the  na¬ 
ture  of  Petitioners’  violations — callous,  flagrant  and  long¬ 
standing  violations  going  to  the  heart  of  the  Civil  Aero¬ 
nautics  Act — that  warranted  Respondent’s  conclusion. 

This  is  no  case  of  an  inexperienced  person  innocently 
engaging  in  a  minor  trespass.  Petitioners’  “central 
figures”  are  Messrs.  Weiss,  Fischgrund,  Lewin  and  Hart 
(Tr.  11386).  Their  violations  in  connection  with  the  air 
carrier  Petitioners  in  this  case  are  but  a  stage  in  a  cal¬ 
culated  course  from  which  repeated  enforcement  pro¬ 
ceedings  did  not  divert  them. 

1.  Standard  Air  Linas. 

Weiss  and  Fischgrund  at  one  time  operated  Standard 
Air  Lines,  one  of  the  three  carriers  referred  to  by  Re¬ 
spondent  below.  This  was  a  non-scheduled  carrier  whose 
operations  were  terminated  by  Respondent  in  1949  for 
“bold  and  flagrant  disregard  of  the  Civil  Aeronautics 
Act.”  Standard  Air  Lines ,  Inc.,  N oncertificated  Opera- 
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tions,  10  C.A.B.  486,  503  (1949).  Standard  failed  “to 
offer  even  the  color  of  compliance  with  Section  401  of 
the  Act  or  to  respect  the  conditions  of  its  exemption” 
(Id.  at  500).  Standard  also  failed  to  file  tariffs,  charged 
fares  which  differed  from  those  stated  in  its  tariff,  ibid, 
engaged  in  unfair  and  deceptive  practices  by  falsely  ad¬ 
vertising  that  special  discounts  were  available  to  service 
men  and  failed  to  file  pooling  agreements  as  required 
by  the  Act  (Id.  at  502).  The  attitude  of  Petitioners’  prede¬ 
cessor  toward  the  law  is  only  too  clearly  disclosed  in  the 
Standard  case: 

“During  March  1948,  while  visiting  respondent’s 
headquarters  in  Long  Beach,  a  representative  of  the 
Board  advised  respondent  that  some  of  its  opera¬ 
tions  and  traffic-solicitation  practices  were  in  excess 
of  those  permitted  under  section  292.1  of  the  Eco¬ 
nomic  Regulations.  Upon  being  confronted  with  the 
above  information,  respondent  made  no  attempt  to 
adjust  its  operations  to  conform  with  the  Board’s 
regulations.  Instead  it  announced  to  the  Board’s 
representative,  through  its  vice  president,  that  no 
adjustments  in  operations  were  contemplated  and  if 
any  adjustments  were  made  they  would  have  to  be  in 
the  Boardrs  regulations ”  (Id.  at  497,  emphasis  added). 

•  •  • 

“Respondent’s  course  of  action  in  the  past,  however, 
convinces  us  that  no  action  short  of  an  order  of  revo¬ 
cation  will  succeed  in  eliminating  the  illegal  services 
which  respondent  has  stubbornly  persisted  in  conduct¬ 
ing.  Its  deliberate  purpose  to  violate  section  401(a) 
of  the  Act  and  section  292.1  of  the  Economic  Regula¬ 
tions,  as  revealed  by  the  record,  admits  of  no  other 
conclusion.  Although  one  might  have  expected  that, 
upon  the  issuance  of  the  show-cause  order  in  this 
proceeding,  the  respondent’s  operations  would  have 
been  cut  down  to  give  at  least  the  semblance  of  con¬ 
formity  to  regulatory  requirements,  those  operations 
have  actually  increased.  Indeed  the  respondent  un¬ 
equivocally  stated  that  it  could  not  conduct  operations 
profitably  if  limited  to  the  requirements  of  irregular- 
air-carrier  services.  In  a  related  proceeding,  it  re- 
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quested  an  order  from  this  Board  to  exempt  it  tem¬ 
porarily  from  the  provisions  of  section  401(a)  so  that 
it  might  provide  regular  services.  It  thereupon  re¬ 
quested  that  the  present  proceeding  be  postponed, 
stating  that  unless  the  Board  granted  the  requested 
exemption  ‘authorizing  regular  scheduled  transporta¬ 
tion  of  persons  only,  Standard  will  disband  its  organ¬ 
ization,  dispose  of  its  planes  and  equipment  and  vol¬ 
untarily  discontinue  all  air-carrier  operation.  ’  The 
Board  denied  the  request  but  the  respondent  failed 
to  fulfill  its  intention  to  cease  operation.”  (Id.  at  503). 

2.  Viking  Airliners. 

Petitioners  ’  other  two  central  figures,  Lewin  and  Hart, 
formerly  operated  Viking  Airliners — the  second  carrier 
referred  to  by  Respondent  below — whose  letter  of  regis¬ 
tration  was  revoked  in  June  of  1950  for  “persistent  dis¬ 
regard  of  the  requirements  of  the  Act  and  the  Board’s 
regulations  thereunder.”  Viking  Airliners ,  et  al.  N on- 
certificated  Operations,  11  C.A.B.  401,  415  (1950).  Here, 
too,  the  carrier  disregarded  pronouncements  of  Respond¬ 
ent  and  advice  from  Respondent’s  staff  and  continued  in 
flagrant  and  willful  violation  of  Section  401  of  the  Act 
(Ibid).  And  here,  too,  the  carrier  failed  to  publish  various 
fares  and  charges,  charged  fares  which  differed  from  those 
published  in  its  tariffs,  engaged  in  unfair  and  deceptive 
practices  by  falsely  advertising  to  military  personnel  that 
special  discounts  were  available  to  them  and  failed  to 
file  pooling  agreements  with  Respondent  (Id.  at  410-14). 

3.  Oxnard  Sky  Freight,  d/b/a  North  American  Airlines,  and 

Twentieth  Century. 

Despite  the  Viking  decision,  a  third  and  direct  prede¬ 
cessor  of  Petitioners,  Oxnard  Sky  Freight,  d/b/a  North 
American  Airlines,  of  which  Hart  was  vice  president  and 
general  manager,  continued  to  violate  the  Act  with  the 
result  that  its  letter  of  registration  was  first  suspended 
and  then,  with  the  consent  of  the  carrier,  revoked  (Order 
Nos.  E-5147,  February  27,  1951,  and  E-5171,  March  5, 
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tions,  10  C.A.B.  486,  503  (1949).  Standard  failed  “to 
offer  even  the  color  of  compliance  with  Section  401  of 
the  Act  or  to  respect  the  conditions  of  its  exemption” 
(Id.  at  500).  Standard  also  failed  to  file  tariffs,  charged 
fares  which  differed  from  those  stated  in  its  tariff,  ibid, 
engaged  in  unfair  and  deceptive  practices  by  falsely  ad¬ 
vertising  that  special  discounts  were  available  to  service 
men  and  failed  to  file  pooling  agreements  as  required 
by  the  Act  (Id.  at  502).  The  attitude  of  Petitioners’  prede¬ 
cessor  toward  the  law  is  only  too  clearly  disclosed  in  the 
Standard  case: 

“During  March  1948,  while  visiting  respondent’s 
headquarters  in  Long  Beach,  a  representative  of  the 
Board  advised  respondent  that  some  of  its  opera¬ 
tions  and  traffic-solicitation  practices  were  in  excess 
of  those  permitted  under  section  292.1  of  the  Eco¬ 
nomic  Regulations.  Upon  being  confronted  with  the 
above  information,  respondent  made  no  attempt  to 
adjust  its  operations  to  conform  with  the  Board’s 
regulations.  Instead  it  announced  to  the  Board’s 
representative,  through  its  vice  president,  that  no 
adjustments  in  operations  were  contemplated  and  if 
any  adjustments  were  made  they  would  have  to  be  in 
the  Board1  s  regulations11  (Id.  at  497,  emphasis  added). 

•  •  • 

“Respondent’s  course  of  action  in  the  past,  however, 
convinces  us  that  no  action  short  of  an  order  of  revo¬ 
cation  will  succeed  in  eliminating  the  illegal  services 
which  respondent  has  stubbornly  persisted  in  conduct¬ 
ing.  Its  deliberate  purpose  to  violate  section  401(a) 
of  the  Act  and  section  292.1  of  the  Economic  Regula¬ 
tions,  as  revealed  by  the  record,  admits  of  no  other 
conclusion.  Although  one  might  have  expected  that, 
upon  the  issuance  of  the  show-cause  order  in  this 
proceeding,  the  respondent’s  operations  would  have 
been  cut  down  to  give  at  least  the  semblance  of  con¬ 
formity  to  regulatory  requirements,  those  operations 
have  actually  increased.  Indeed  the  respondent  un¬ 
equivocally  stated  that  it  could  not  conduct  operations 
profitably  if  limited  to  the  requirements  of  irregular- 
air-carrier  services.  In  a  related  proceeding,  it  re- 
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quested  an  order  from  this  Board  to  exempt  it  tem¬ 
porarily  from  the  provisions  of  section  401(a)  so  that 
it  might  provide  regular  services.  It  thereupon  re¬ 
quested  that  the  present  proceeding  be  postponed, 
stating  that  unless  the  Board  granted  the  requested 
exemption  1  authorizing  regular  scheduled  transporta¬ 
tion  of  persons  only,  Standard  will  disband  its  organ¬ 
ization,  dispose  of  its  planes  and  equipment  and  vol¬ 
untarily  discontinue  all  air-carrier  operation.  ’  The 
Board  denied  the  request  but  the  respondent  failed 
to  fulfill  its  intention  to  cease  operation.”  (Id.  at  503). 

2.  Viking  Airliners. 

Petitioners’  other  two  central  figures,  Lewin  and  Hart, 
formerly  operated  Viking  Airliners — the  second  carrier 
referred  to  by  Respondent  below — whose  letter  of  regis¬ 
tration  was  revoked  in  June  of  1950  for  “persistent  dis¬ 
regard  of  the  requirements  of  the  Act  and  the  Board’s 
regulations  thereunder.”  Viking  Airliners,  et  al.  N on- 
certificated  Operations,  11  C.A.B.  401,  415  (1950).  Here, 
too,  the  carrier  disregarded  pronouncements  of  Respond¬ 
ent  and  advice  from  Respondent’s  staff  and  continued  in 
flagrant  and  willful  violation  of  Section  401  of  the  Act 
(Ibid).  And  here,  too,  the  carrier  failed  to  publish  various 
fares  and  charges,  charged  fares  which  differed  from  those 
published  in  its  tariffs,  engaged  in  unfair  and  deceptive 
practices  by  falsely  advertising  to  military  personnel  that 
special  discounts  were  available  to  them  and  failed  to 
file  pooling  agreements  with  Respondent  (Id.  at  410-14). 

3.  Oxnard  Sky  Freight,  d/b/a  North  American  Airlines,  and 

Twentieth  Century. 

Despite  the  Viking  decision,  a  third  and  direct  prede¬ 
cessor  of  Petitioners,  Oxnard  Sky  Freight,  d/b/a  North 
American  Airlines,  of  which  Hart  was  vice  president  and 
general  manager,  continued  to  violate  the  Act  with  the 
result  that  its  letter  of  registration  was  first  suspended 
and  then,  with  the  consent  of  the  carrier,  revoked  (Order 
Nos.  E-5147,  February  27,  1951,  and  E-5171,  March  5, 
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1951).  When  it  suspended  the  operations  of  this  carrier, 
Respondent  found: 

“This  then  is  a  case  where  a  carrier  has  openly 
flouted  the  Civil  Aeronautics  Act  and  the  regulations 
thereunder.  There  can  he  no  question  that  Oxnard 
knew  what  it  was  doing  and  that  its  acts  were  char¬ 
acterized  by  an  intentional  disregard  of  the  Act  and 
regulations  or  a  plain  indifference  to  its  require¬ 
ments.  .  .  . 

“It  is  clear  from  the  uncontested  facts  that  our 
failure  to  suspend  Oxnard’s  Letter  of  Registration 
immediately  can  only  result  in  continued  violations 
of  the  Civil  Aeronautics  Act  with  serious  consequences 
to  our  enforcement  efforts.”  (Order  No.  E-5147  at 
14). 

One  argument  made  by  Oxnard  against  suspension  was 
most  revealing  and  prophetic. 

“The  argument  that  we  are  prevented  from  suspend¬ 
ing  Oxnard’s  operating  authority  because  the  carrier 
has  on  file  an  application  for  an  individual  exemption 
under  Part  291  is  without  merit.  Boiled  down,  Oxnard 
is  saying  that  by  filing  such  an  application  it  can  ob¬ 
tain  a  virtual  immunity  from  the  requirements  of  the 
Civil  Aeronautics  Act  and  violate  it  at  will  pending 
disposition  of  the  application.  If  this  were  so  then 
the  limitations  of  the  Act  and  the  existing  regulations 
would  be  worthless.  We  do  not  conceive  that  we  are 
so  helpless  to  enforce  the  statute.  It  is  the  carrier’s 
obligation  to  abide  by  that  statute  and  regulations 
thereunder  at  all  times  no  matter  how  many  applica¬ 
tions  it  may  file  to  be  exempted  therefrom”  (Id.  at  16). 

This  has  been  the  basic  disagreement  between  Petition¬ 
ers  and  Respondent  and  it  bears  directly  on  Respondent’s 
findings  below.  Petitioners  believe  that  the  law  should  bow 
to  them  and  their  interests.  Respondent  believes  that  air 
carriers  must  bow  to  the  law  and  the  public  interest  That 
Petitioners  ’  conduct  and  approach  to  the  law  has  not 
changed  in  the  slightest  is  revealed  by  Respondent’s  find- 
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lugs  in  the  enforcement  proceeding  against  Petitioners. 
Compliance  Proceeding  Twentieth  Century  Air  Lines ,  Inc., 
et  at.,  Order  No.  E-9360,  July  1, 1955.8 

“When  we  cut  through  the  web  of  intercompany  deal¬ 
ings  and  technical  devices  employed  by  the  respond¬ 
ents,  it  is  perfectly  clear  that  the  respondents  have 
attempted  to  make  a  mockery  of  the  Board’s  regula¬ 
tions  and  to  operate  without  regard  for  the  require¬ 
ments  of  the  Civil  Aeronautics  Act.  No  amount  of 
pious  protestations  by  respondents  can  now  obscure 
the  fact  that  they  deliberately  embarked  upon  an  in¬ 
volved  scheme  to  operate  a  regular  scheduled  trans¬ 
continental  air  transportation  business  without  a  cer¬ 
tificate  of  (public  convenience  and  necessity  or  other 
appropriate  operating  authority.  These  respondents, 
attempted  to  give  a  semblance  of  propriety  to  their 
operations  by  using  four  different  letters  of  registra¬ 
tion  held  by  four  ostensibly  separate  and  independent 
irregular  carriers.  But,  as  the  Examiner  has  so  pain¬ 
stakingly  pointed  out,  the  independence  of  these  com¬ 
panies  was  nominal  rather  than  real;  and  the  alleged 
owners  of  these  carriers  were  merely  straw  men  set 
up  to  conceal  the  identity  of  the  true  owners.  In  a 
very  real  sense,  the  individual  respondents  herein  were 
puppeteers,  manipulating  the  controls  over  their  dif¬ 
ferent  enterprises  to  maintain  the  appearance  of  sepa¬ 
rate  operations  by  each  carrier  respondent,  while  in 
fact  engaging  in  regular  scheduled  air  transportation 
as  a  single  company”  (Id.  at  4-5). 

Petitioners  argued  in  the  compliance  case  as  they  do 
here®  that  if  they  had  complied  with  the  law  they  would 
have  been  put  out  of  business  and  contended  that  their 
operations  served  an  important  public  interest  Respond¬ 
ent’s  answer  to  this  contention  in  the  compliance  case 
places  the  present  problem  in  sharp  focus. 

5  Respondent’s  findings  and  conclusions  in  the  enforcement  proceeding  with 
regard  to  individual  violations  and  unlawful  control  were  incorporated  herein 
by  reference  (Tr.  11386). 

•  See  Petitioners’  Brief,  pp.  57-58.  ^ 

-•t 


* 


“Viewed  in  their  proper  prospective,  these  claims 
(which  we  do  not  concede  as  correct)  demonstrate, 
from  a  different  aspect,  the  respondents’  disregard, 
indeed  contempt,  for  the  law — whether  it  be  a  statute 
of  Congress,  or  regulations  adopted  pursuant  thereto. 
Since  respondents  disagree  with  the  policies  heretofore 
adopted  by  the  Board,  and  embodied  in  regulations  and 
decisions  of  the  Board,  they  apparently  feel  free  to 
ignore  the  enactments  of  Congress  and  the  regulations 
thereunder  in  order  to  vindicate  their  own  conceptions 
of  sound  air  transport  policy.  Indeed,  by  referring 
to  their  activities  as  early  as  1946,  respondents  are 
in  effect  flaunting  the  fact  that  they  were  responsible 
for  the  activities  of  Standard  Airlines,  Inc.,  and  Viking 
Airlines  [sic],  whose  letters  of  registration  as  large 
irregular  carriers  were  revoked  for  knowing  and  willful 
violations  of  the  Act. 

“Even  if  we  were  to  assume  that  the  Board’s  poli¬ 
cies  have  been  unsound  (and  we  make  no  such  con¬ 
cession)  it  would  be  unthinkable  to  allow  these  respond¬ 
ents,  or  any  other  private  parties,  to  take  matters 
into  their  own  hands,  and  have  us  condone  such  action. 
The  plain  fact  is  that  Congress  has  enjoined  anyone 
from  engaging  in  air  transportation  without  a  certifi¬ 
cate  of  public  convenience  and  necessity  or  other  appro¬ 
priate  operating  authority  from  the  Board.  Respond¬ 
ents  have  flagrantly  and  willfully  ignored  the  statutory 
plan.  Unless  and  until  the  Board  alters  the  regula¬ 
tions  here  involved,  or  the  Congress  directs  a  new 
policy,  we  are  duty  bound  to  preserve  the  integrity  of 
our  processes,  and  the  statutory  plan  that  has  been 
entrusted  .to  us  for  administration.  After  all,  Con¬ 
gress  has  delegated  to  this  Board,  and  not  to  respond¬ 
ents,  the  administration  of  the  Civil  Aeronautics  Act. 

“We  cannot  stress  too  strongly  the  importance  of 
enforcing  the  requirements  of  our  Act  and  the  rules 
and  regulations  issued  thereunder.  The  administra¬ 
tion  of  the  Civil  Aeronautics  Act  is  necessarily  de¬ 
pendent  upon  detailed  regulations  which  reach  into 
virtually  every  facet  of  an  air  carrier’s  operations. 
If  the  respondents  herein  are  permitted  to  ignore  the 
Board’s  regulations  with  impunity,  it  will  be  difficult 
to  expect  that  other  air  carriers  will  not  follow  suit, 
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and  the  inevitable  result  -will  be  a  weakening  of  the 
whole  regulatory  structure  which  has  taken  years  to 
build.”  (Id.  at  19-21). 

The  facts  on  which  these  findings  were  made  in  the 
compliance  case  were  stipulated  into  this  proceeding  (Tr. 
2605-2608).  The  same  facts  not  only  warrant  but  dictate 

that  Petitioners’  unfitness  bars  them  from  certification  <  - 

; 

under  the  Act. 

. } 

Respondent,  intimately  familiar  with  Petitioners’  record 
over  a  period  of  years,  concluded  that  it  could  not  find 
Petitioners  “willing”  to  comply  with  .the  law  and  denied 
the  application  for  the  reason,  in  addition  to  others,  that 
Petitioners  are  unfit  Such  a  determination  is  peculiarly 
within  the  province  of  Respondent;  it  is  Respondent  that 
must  be  satisfied  that  the  public  interest  will  be  served  by 
grant  of  Petitioners ’  application.  Respondent’s  deter¬ 
mination  must  stand  because  it  is  clearly  not  arbitrary 
or  capricious.  FCC  v.  WOKO,  329  TJ.S.  223,  227,  229 
(1946). T  \} 

■  i 

B.  Petitioners'  Attack  on  the  Finding  That  They  are  Unfit 

Should  be  Rejected. 

! 

Petitioners  seek  to  escape  the  consequence  of  their  long  r 

history  of  disregard  for  law  by  urging:  j 

"  .  •  '  < 

1.  Their  violations  should  have  been  weighed  against  j 

the  alleged  violations  of  other  applicants  and  the  alleged  ? 
need  for  the  service  Petitioners  propose.  . 

1  i  • 

2.  Respondent’s  determination  of  unfitness  is  arbitrary  \ 

because  Respondent  has  consistently  ignored  the  alleged 

violations  of  other  carriers  in  determining  fitness. 

— 

7  Compare  FOC  v.  Broadcasting  Service  Organization,  Inc.,  337  UJ3.  901 
(1949),  with  Broadcasting  Service  Organization,  Inc.  v.  FOC,  84  App.  D.CL 
152,  157-58, 160,  171  F.  2d  1007, 1012-13,  1015  (1948).  See  also  ABC  Freight  j 
Forwarding  Oorp.  v.  United  States,  125  F.  Sapp.  926,  928-29  (8JD.N.Y.  1954),  ■, 

aif’d  per  curiam,  348  UJ3.  967  (1955),  and  Master  ▼.  United  States,  70  F.  J 

Supp.  118,  122  (EJXN.Y.  1947),  aff’d  per  curiam,  332  U.8.  749  (1947). 

\  i 

*  i 

\ 
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3.  Respondent’s  determination  that  Petitioners  are  unfit 
is  not  based  on  substantial  evidence. 

None  of  these  contentions  helps  Petitioners. 

1.  Comparative  Consideration  of  Petitioners'  Violation*  With 

Petitioners'  Proposal. 

Petitioners  ’  contention  that  Respondent  was  required 
to  weigh  the  violations  against  the  need  for  the  service 
proposed  by  Petitioners  is  wholly  without  merit. 

First,  Petitioners  blink  the  fact  that  Respondent  found 
no  public  need  for  the  service  they  proposed.  (See  dis¬ 
cussion,  infra,  pp.  28-40).  There  being  no  need  for  Peti¬ 
tioners’  proposed  service,  any  such  comiparative  considera¬ 
tion  would  have  been  futile. 

Second,  the  law  is  quite  clear  that,  in  any  event.  Respond¬ 
ent  was  not  required  to  measure  Petitioners’  unfitness 
against  their  proposed  service.  Precisely  the  same  conten¬ 
tion  was  made  in  FCC  v.  WOKO,  329  U.S.  223,  228-229 
(1946),  and  was  specifically  rejected  by  the  Supreme  Court. 

2.  Comparative  Consideration  of  Petitioners'  Violations  Wiih  Alleged 
Violations  of  Other  Applicants. 

Contrary  to  Petitioners’  contention.  Respondent  was  not 
required  .to  make  findings  comparing  the  violations  of  Peti¬ 
tioners  with  the  alleged  violations  of  other  applicants.  In 
Johnston  Broadcasting  Co.  v.  FCC,  85  App.  D.C.  40,  175 
F.  2d  351  (1949),  upon  which  Petitioners  rely,  the  question 
presented  was  a  choice  between  two  applicants,  both  of 
whom  were  found  qualified.  Here,  Petitioners  have  been 
found  so  lacking  in  the  bare  qualifications  for  a  certificate 
as  not  to  require  comparative  consideration.  In  FCC  v. 
WOKO,  supra,  the  Supreme  Court  agreed  with  the  conten¬ 
tion  of  the  FCC  that  it  could  not  be  required  to  exercise 
its  discretion  so  as  to  entrust  the  responsibilities  of  a 
license  to  an  applicant  guilty  of  a  systematic  course  of 
deception  (Id.  at  229).  Here,  the  Board  found  a  systematic 
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course  of  violations.  In  WOKO  the  applicant  was  barred. 
Here,  too,  Petitioners  are  barred.  Alleged  violations  of 
other  applicants  are  wholly  irrelevant. 

;  I . 

Of  very  real  pertinence  also  is  ABC  Freight  Forwarding 
Corp.  v.  United  States ,  125  F.  Supp.  926  (S.D.  N.Y.  1954),  j 
aff’d  per  curiam ,  348  U.S.  967  (1955),  where  the  IOC 
first  granted  a  freight  forwarding  permit  and  then  denied 
the  application  on  rehearing  solely  because  of  a  finding 
that  the  applicant  had  engaged  in  freight  forwarding  oper¬ 
ations  for  which  it  was  not  authorized.  There,  too,  it  was 
urged  that  the  violation  should  not  be  a  bar  to  certification. 
There,  too,  the  court  held  to  the  contrary  in  the  following  j 


very  pertinent  language : 

“The  Commission  is  better  equipped  than  a  court 
to  reach  a  determination  on  the  issues  which  have 
been  entrusted  to  it.  The  Commisison  is  charged 
with  the  determination  as  to  whether  granting  the 
application  would  be  consistent  with  the  *  national 
transportation  policy.*  Part  of  that  policy  as  enunci¬ 
ated  by  Congress  is  ‘to  provide  for  fair  and  impartial 
regulation  of  all  modes  of  transportation*.  It  mag 
well  be  that  it  would  not  be  consistent  with  this  policy 
to  reward  on  applicant  who  has  flouted  the  regulatory 
authority  by  extending  its  activities ,  illegally  and 
through  subterfuge,  into  an  area  for  which  no  author¬ 
ity  had  yet  been  obtained.  So,  too,  the  Commission 
in  its  administrative  capacity  may  take  notice  of  its 
previous  opinion  in  which  the  same  applicant  had 
been  reprimanded  for  extending  its  services  at  a 
time  when  no  permit  had  been  obtained  for  such 
extension**  (Id.  at  929,  emphasis  added). 


It  is  also  noteworthy  that  the  dissent  in  .the  ABC  Freight 
Fordwardmg  case  was  based  primarily  on  the  proposition 
that  there  had  been  but  a  single  violation  of  a  single  ICC 
order  and  this  was  insufficient  to  justify  a  conclusion  that 
the  grant  of  the  application  was  inconsistent  with  the 
public  interest  The  dissent  stated,  however: 


“No  doubt  an  habitual  course  of  misconduct  on  the 
part  of  a  freight  forwarder  would  substantiate  the 
improbability  that  to  grant  him  a  permit  would  sub¬ 
serve  the  prescribed  public  interest  and  policy”  {Id. 
at  932). 

1  Furthermore,  the  requirement  that  an  administrative 
agency  make  adequate  findings  does  not  mean  .that  it  must 
state  the  obvious.  The  violations  which  Petitioners  attrib¬ 
ute  .to  the  other  applicants  constitute  at  most  a  recital  of  a 
few  isolated  instances,  some  involving  allegations  only, 
of  violations  of  a  de  minimis  character.8  The  carriers 
involved  had  been  subject  to  regulation  by  Respondent 
since  1938.  It  is  only  natural  that  Respondent  did  not 
find  it  necessary  expressly  to  place  these  few  trivial  in¬ 
stances  against  the  records  of  their  operations  during  17 
years  of  administrative  regulation  and  to  compare  those 
records  with  Petitioners  \  The  difference  in  -the  character 
of  Petitioners’  violations  is  so  obvious  as  to  have  required 
no  specific  findings  on  the  point.  Cf.  United  States  v. 
Pierce  Auto  Freight  Lines,  327  U.S.  515,  530-31  (1946). 

Finally,  since  Petitioners’  application  was  rightly  denied, 
they  have  no  ground  for  complaint.  They  have  not  shown 
that  they  are  worse  off  than  they  would  have  been  had  the 

8  This  is  certainly  true  of  the  allegations  Petitioners  make  about  American 
(See  Petitioners ’  Brief,  pp.  47-48).  Contrary  to  Petitioners’  implication. 
Respondent  never  found  American  to  have  violated  regulations  on  the  eight- 
hour  flight  time  regulation.  Equally  empty  are  Petitioners’  charges  of  un¬ 
fair  competition  by  American  in  violation  of  Section  411  of  the  Act.  First, 
the  claim  of  disparagement  of  Petitioners  by  American  rested  solely  on 
testimony  of  three  of  Petitioners’  employees— each  of  whom  testified  to 
only  a  single  isolated  episode  (Tr.  3353-3354,  3362-3364,  3376-3381,  3420- 
3423).  No  member  of  the  travelling  public  supported  this  charge.  Second, 
each  alleged  episode  occurred  over  a  year  prior  to  Petitioners’  testimony. 
Third,  during  this  period  Petitioners  neither  brought  the  alleged  incidents 
to  American ’s  attention  nor  filed  a  complaint  with  the  Board  concerning 
them  (Tr.  3364,  5294-5295,  5336-5337).  Fourth,  the  record  is  clear  that 
American  had  a  policy  against  disparagement  by  its  employees  of  any  other 
carrier  (Tr.  5290-5297,  5307,  5310-5311,  5316-5319,  5327-5329,  5335-5336).  In 
the  light  of  these  facts,  it  is  no  wonder  that  Respondent  found  American 
fully  fit  (Tr.  11250). 


applications  of  successful  applicants  been  denied  as  'w'ell 
as  Petitioners  ’  application.  Thus,  Petitioners  have  no 
interest  in  the  grants  to  other  carriers  in  the  proceeding 
below  and  were  in  no  way  aggrieved  or  adversely  affected 
by  those  grants.  Under  the  circumstances  Petitioners  have  .  j 
no  standing  to  complain.  Simmons  v.  FCC,  83  App.  D.C. 

262,  264,  169  F.  2d  670,  672  (1948),  cert .  denied,  335  U.S. 

846  (1948) ;  Simmons  v.  FCC,  79  App.  D.C.  264,  265,  145 
F.  2d  578,  579  (1944). 

,  j 

'  ’  j 

3.  The  Determination  of  Unfitness  Is  Not  Arbitrary  Because  of 
Inconsistency  With  Past  Decisions  of  Respondent. 

Petitioners  label  Respondent’s  decision  “arbitrary” 
because,  they  allege,  other  carriers  had  previously  been 
awarded  certificates  despite  prior  violations.  •  “ 

This  contention  is  also  disposed  of  by  FCC  v.  WOKO, 
stopra.  Said  the  Court: 

«  'MV* 

“The  mild  measures  to  others  and  the  apparently 
unannounced  change  of  policy  are  considerations  ap¬ 
propriate  for  the  Commission  in  determining  whether 
its  action  in  .this  case  is  too  drastic,  but  we  cannot 
say  that  the  Commission  is  bound  by  anything  that 
appears  before  us  to  deal  with  all  cases  at  all  times  as 
it  has  dealt  with  some  that  seem  comparable”  (Id. 
at  228).* 

i 

,  »  V  .1 

4.  Respondent's  Finding  of  Unfitness  Is  Based  on  Substantial 

Evidence. 

Petitioners  contend  that  Respondents  have  found  them  | 
unfit  solely  because,  over  a  period  of  time.  Petitioners 
have  flown  more  frequently  than  permitted  by  Respondent’s 

.  i 

»  See  also  Mester  v.  United  States,  70  P.  Sapp.  118,  122  (EJXN.Y.  1947),  t 
aff’d  per  curiam,  332  UJS.  749  (1947).  The  general  principle  of  the  WOKO  j. 
case  as  it  relates  to  administrative  stare  decisis  has  been  followed  in  many  j 
other  cases  dealing  with  problems  other  than  fitness.  See,  e.g^  Virginian 
By.  v.  United  States,  272  U.S.  658,  665-66  (1926);  Churchill  Tabernacle 
v.  FCC,  81  App.  D.C.  411,  413,  160  F.  2d  244,  246  (1947) ;  Shawmut  Assn, 
v.  SEC,  146  F.  2d  791,  796-97  (1st  Or.  1945) ;  Courier  Post  Publishing  Co. 
v.  FCC,  70  App.  D.C.  80^*5,  104  F.  2d  213,  218  (1939). 

-  f 
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regulations.10  Petitioners  then  urge  that  the  whole  record 
does  not  warrant  the  inference  that  these  violations  imply 
disregard  of  Board  regulations  if  a  certificate  is  awarded. 

But  Petitioners  apparently  misunderstand  Respondent’s 
findings.  Respondent  made  quite  clear  that  it  was  the  long 
history  of  association  with  flagrant  violations  of  the  Act, 
the  repetition  of  the  violations  and  the  callous  disregard 
for  law  to  be  inferred  therefrom  that  produced  such  a 
pattern  of  unreliability  as  to  require  denial  of  the  applica¬ 
tion  (Tr.  11386-11387).  These  are  the  crucial  findings. 
Under  law  they  need  only  be  supported  by  substantial 
evidence  in  the  record  as  a  whole.11  The  evidence  is  over¬ 
whelming. 

Petitioners  also  urge  that  Respondent  had  ignored  Peti¬ 
tioners’  evidence  of  alleged  reliability  and  selected  only 
isolated  references  unfavorable  to  Petitioners.  Petitioners 
particularly  complain  that  Respondent  failed  to  weigh  evi¬ 
dence  supporting  their  contention  that  they  conducted  their 
operations  in  conformity  with  the  “highest  standards  of 
business  integrity”  (Petitioners’  Brief,  p.  57).  The  charges 
are  without  foundation.  Respondent  specifically  dealt  with 
this  line  of  evidence,  stating: 

“Counsel  for  North  American  stresses  the  adherence 
of  the  applicants  to  safety  requirements  and  points 
to  the  business  reliability  of  these  carriers  in  dealing 
with  the  public  and  with  other  companies.  But  as 
National  points  out,  these  items  are  explained  by  the 
fact  that  they  inure  to  the  economic  benefit  of  the 
North  American  group.  They  do  not  show  that  under 
certificated  operations  the  applicants  would  or  could 


10  Petitioners  *  Brief,  p.  60. 

11  Universal  Camera  Corp.  v.  NLRB,  340  U.S.  373  (1951) ;  NLRB  v.  Biscuit 
and  Cracker  Workers,  222  P.  2d  573,  576  (2d  CSr.  1955);  Dolcin  Corp.  v. 

PTC,  -  App.  D.C.  - ,  - ,  219  P.  2d  742,  749  (1955),  cert,  denied, 

348  UJS.  981  (1955).  Capital  Transit  Co.  v.  United  States,  97  P.  Supp. 
614,  619  (DJD.C.  1951). 
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resist  unlawful  activities  which  would  be  profitable  to 
them,  but  contrary  to  law”.  (Tr.  11387). 12 

n.  RESPONDENT  DID  NOT  VIOLATE  THE  ASHB ACKER  RULE  IN 
GRANTING  AMERICAN'S  CHICAGO-BAY  AREA  APPLICATION. 

A.  Petitioners  Had  No  Pending  Application  for  Services  to 

Points  East  of  Chicago. 

Petitioners  contend  that  Respondent  should  have  granted 
its  motion  of  April  29, 1954,  to  consolidate  in  the  proceeding 
below  -their  application  for  certification  at  new  points  east 
of  Chicago.  But  as  the  following  chronology  demon¬ 
strates,  at  the  -time  Petitioners  made  their  motion  they 
had  no  application  for  such  service  which  Respondent 
could  consolidate.  Moreover,  this  situation  was  entirely 
of  Petitioners’  own  making. 

1.  On  April  3, 1953,  Petitioners  filed  with  Respondent  in 
Docket  No.  6063  an  application  for  a  variety  of  transcon¬ 
tinental  and  north-south  domestic  routes  (Tr.  138-146). 

2.  On  the  same  day,  April  3,  1953,  Petitioners  filed 
motions  in  three  separate  route  proceedings  pending  be¬ 
fore  Respondent — the  New  York-Chicago,  D&twer  Service 
and  Southwest-Northeast  cases — requesting  consolidation 
of  Docket  No.  6063  “or  such  parts  thereof  as  the  Board 
may  deem  proper”  in  each  of  said  proceedings  (Tr.  239- 
246). 

3.  Accordingly,  appropriate  portions  of  Petitioners’ 
application  in  Docket  No.  6063  were  consolidated  in  each 
of  the  three  separate  area  proceedings.  On  July  14,  1953, 

v  Respondent  ordered  consolidation  in  the  New  York-Chicago 
Case  of  Petitioners’  proposal  to  serve  points  in  the  New 
York-Chicago  area  (Order  No.  E-7559,  attached  hereto 
as  Appendix  B). 

12  Respondent  originally  made  these  findings  in  the  New  York-Chicago  Case 
and  reaffirmed  them  in  the  proceeding  below  (Tr.  11247).  Since  the  lan¬ 
guage  quoted  above  was  particularly  appropriate  in  disposing  of  Petitioners' 
claims  of  reliability,  there  was  no  occasion,  or  necessity,  to  make  additional 
findings. 
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4.  On  August  6, 1953,  and  November  6, 1953,  Respondent 
ordered  consolidation  in  the  proceeding  below  of  Petition¬ 
ers’  proposals  to  provide  service  in  the  Chicago-California 
area  (Tr.  287-292,  419-420). 

5.  On  October  8, 1953,  Respondent  ordered  consolidation 
in  the  Southwest-Northeast  Case  of  Petitioners’  proposal 
to  provide  service  between  Texas  and  Oklahoma  on  the  one 
hand  and  New  York  on  the  other  (Order  No.  E-7804, 
attached  hereto  as  Appendix  C). 

1  6.  In  each  of  said  orders  Respondent  severed  from  Peti¬ 
tioners  ’  original  application  in  Docket  No.  6063  that  part 
which  was  to  be  heard  in  the  particular  case  involved  and 
assigned  a  new  docket  number  to  each  such  portion.  Thus, 
in  the  New  York-Chicago  Case  Respondent  severed  from 
Docket  No.  6063  the  Chicago-East  portion  of  Petitioners’ 
omnibus  application  and  heard  it  as  Docket  No.  6220 
(Order  No.  E-7559,  July  14,  1953,  attached  hereto  as 
Appendix  B). 

1  7.  Similarly,  in  the  instant  proceeding  Respondent  sev¬ 
ered  from  Docket  No.  6063  the  Chicago-California  part  of 
Petitioners’  application  and  heard  it  in  the  proceeding 
below  as  Docket  No.  6254  (Tr.  287-292,  419-420).  The 
same  procedure  was  followed  in  the  Southwest-Northeast 
Case  where  Respondent  heard  the  Oklahoma  and  Texas- 
New  York  part  of  Petitioners’  application  (Order  No.  E- 
7804,  October  8,  1953,  attached  hereto  as  Appendix  C). 

In  other  words,  Petitioners  themselves  chose  to  have  their 
omnibus  application  split  up  into  three  parts  in  order  to 
receive  an  expedited  hearing  in  the  three  area  cases.  Re¬ 
spondent  had  instituted  each  of  these  ixfyee  cases  prior  to 
the  April  3, 1953,  filing  of  Petitioners’  application  and  the 
accompanying  motions  to  consolidate.  Petitioners  invited 
this  procedure  in  both  the  New  York-Chicago  and  the 
Southwest-Northeast  cases.  And  they  invited  the  same 
procedure  in  the  proceeding  below.  The  reason  for  this 
is  obvious.  Respondent  normally  hears  cases  in  the  order 
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in  which  .they  appear  on  the  docket  Petitioners’  omnibus 
application,  filed  on  April  3,  1953,  would  not  have  been 
reached  by  Respondent  until  long  thereafter.  By  seeking 
consolidation  of  appropriate  parts  of  their  application 
with  each  of  the  three  separate  area  proceedings  Petitioners 
were  able  to  obtain  expedited  hearing  on  each  such  part 
Certainly  they  are  estopped  from  complaining  now  because 
their  application  was  heard  in  separate  proceedings  rather 
than  in  a  single  proceeding. 

Not  until  April  29,  1954,  did  Petitioners  shift  their 
ground  and  seek  to  bring  into  this  proceeding  the  issue  of 
new  services  by  them  east  of  Chicago  (Tr.  287-292, 551-555). 
But,  apart  from  all  other  considerations,  Respondent  could 
not  legally  have  granted  Petitioners’  motion  of  April  29, 
1954.  The  motion  requested  a  hearing  below  on  that  part 
of  Petitioners’  omnibus  application,  Docket  No.  6063,  which 
sought  entry  into  points  east  of  Chicago.  Rnt  that  very 
Chicago-East  portion  had  been  severed  from  Docket  No. 
6063  and  heard  in  the  New  York-CTUcago  Case  as  Docket 
No.  6220  (Order  No.  E-7559,  Jnly  14, 1953,  attached  hereto 
as  Appendix  B).  Accordingly,  at  the  time  that  Petitioners 
filed  their  motion  on  April  29, 1954,  there  was  no  proposal 
for  Chicago-East  service  remaining  in  Docket  No.  6063. 
And  since  Petitioners  had  not  seen  fit  to  file  a  new  applica¬ 
tion,  their  motion  of  April  29, 1954,  asked  for  consolidation 
of  a  non-existent  “application’ 


Was  Not 
Their  ~Ap- 


In  the  proceeding  below  Respondent  considered  the 
applications  of  both  American  and  Petitioners  for  Chicago- 
Bay  Area  nonstop  authority.  Hence,  with  respect  to  this 
particular  market  there  is  no  AsJibacker  question;**  Peti¬ 
tioners  received  a  contemporaneous  hearing. 

M  Aahbacker  Eadio  Coup.  ▼.  FOC,  326  TTJ9.  827  (1946). 


B.  Petitioner*'  Request  for  Bay 

Prejudiced  by  Respondent's  Refusal  to 
plication”  for  New  Points  East  of  Chicago. 
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Petitioners  contend,  however,  that  they  were  entitled  to 
be  heard  on  their  “application”  for  service  between  San 
Francisco/Oakland  and  certain  points  east  of  Chicago — i.e., 
Philadelphia,  Pittsburgh,  Cleveland,  Detroit  and  New  York. 

But  Petitioners  ’  consolidation  motion  of  April  29,  1954, 
clearly  was  confined  to  a  request  for  a  hearing  on  nonstop 
service  between  such  cities  east  of  Chicago  and  those  west 
of  Chicago.  And  in  disposing  of  American’s  application, 
Respondent  granted  American  only  nonstop  rights  between 
Chicago  and  the  Bay  Area.  It  denied  American’s  request 
for  Bay  Area  nonstop  authority  to  and  from  points  east 
of  Chicago.  Respondent’s  denial  of  Petitioners’  untimely 
consolidation  motion  thus  did  not  prejudice  their  Bay 
Area  application. 

That  Petitioners’  motion  of  April  29,  1954,  was  directed 
at  nonstop  service  between  points  west  of  Chicago  and 
points  east  thereof  is  apparent  from  the  face  of  the  plead¬ 
ing  itself  (Tr.  551-555).  In  urging  consolidation,  Peti¬ 
tioners  stated: 

“Thus,  under  the  existing  Board’s  orders,  North 
American  has  no  opportunity  to  present  evidence  as 
to  the  need  for  non-stop  service  between  such  cities 
as  Detroit-Kansas  City,  Detroit-Denver,  Detroit-Los 
Angeles,  New  York-Kansas  City,  New  York-Denver, 
or  New  York-San  Francisco. 

“6.  On  the  other  hand,  American,  TWA,  and  United 
are  being  heard  in  the  Denver  Service  Case  (Docket 
No.  1841,  et  al.)  on  application  for  service  between 
points  East  of  Chicago  and  points  West  of  Chicago. 
Thus,  American’s  exhibits  propose  Detroit-Los  Angeles 
non-stop  service  (AA-2,  401-404),  non-stop  service  be¬ 
tween  Detroit  and  Denver,  and  urge  the  right  to 
unrestricted  service  between  New  York  and  San 
Francisco  (AA-202).  TWA  Exhibit  101  proposes  New 
York-Denver  non-stop  service.  United  Exhibit  108 
proposes  non-stop  service  from  Detroit  and  New  York 
to  Kansas  City.  This  results  solely  from  the  fact 
that  American,  TWA  and  United  are  seeking  amend- 
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meat  of  their  existing  certificates  while  North  Ameri¬ 
can  is  seeking  certificated  service  for  .the  first  time. 
This  fact,  however,  does  not  justify  the  Board  in 
denying  North  American  the  right  to  be  heard  for 
service  between  the  same  points,  namely  non-stop 
service  between  New  York,  Philadelphia,  Pittsburgh, 
Cleveland  and  Detroit,  and  points  west  of  Chicago 
such  as  Kansas  City,  Denver,  San  Francisco,  and  Los 
Angeles,  on  which  the  applications  of  other  carriers 
are  being  heard  in  the  Denver  Service  Case”  (Tr. 
553-554)  (emphasis  added). 

Equally  indicative  of  .the  true  thrust  of  Petitioners’ 
motion  of  April  29, 1954,  is  the  alternative  relief  requested 
therein.  Petitioners  asked  that  Respondent  do  one  of 
two  things:  (a)  consolidate  Petitioners’  application  for 
points  east  of  Chicago;  or  (b)  eliminate  the  “issue  of  non¬ 
stop  service”  between  points  east  of  Chicago  and  St.  Louis 
and  points  west  thereof  (Tr.  554-555).  Petitioners  gave 
no  indication  as  to  which  alternative  was  preferable  (Tr. 
554-555).  Thus,  by  refusing  to  give  American  nonstop 
authority  between  the  Bay  Area  and  points  east  of  Chicago, 
Respondent  in  effect  granted  Petitioners  the  very  relief 
which  -they  had  requested  in  their  motion  of  April  29, 1954. 

C.  Respondent  Correctly  Denied  Petitioners  Motion 

to  Consolidate. 

1.  Petitioners'  Motion  Was  Filed  Fourteen  Months  Late. 

Even  assuming  that  Petitioners  had  an  application  pend¬ 
ing  for  points  east  of  Chicago,  their  motion  to  consolidate 
was  correctly  denied.  Rule  12  of  Respondent’s  Rules  of 
Practice  provides  that  route  applications  and  motions  to 
consolidate  must  be  filed  at  the  time  of  or  prior  to  the 
prehearing  conference  except  for  good  cause  shown. 

In  the  proceeding  below  the  prehearing  conference  was 
noticed  on  February  2,  1953,  and  held  on  February  24, 
1953  (Tr.  1).  American’s  application  in  Docket  No.  5966, 
which  clearly  included  one-stop  service  via  Chicago  between 
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the  Bay  Area  and  points  east  of  Chicago,  was  filed  on 
February  20,  1953  (Tr.  21-24).  Thus,  at  the  time  of  the 
prehearing  conference  Petitioners  were  on  notice  that 
American  was  seeking  such  authority. 

Nevertheless,  Petitioners  neither  filed  any  application 
nor  moved  its  consolidation  until  April  3,  1953,  some  five 
weeks  after  the  prehearing  conference.  Respondent  none¬ 
theless  leaned  over  backwards  to  be  fair  and  on  August  6, 
1953,  authorized  consolidation  of  the  Chicago-Los  Angeles 
portion  of  Petitioners’  application  (Tr.  287-292).  Peti¬ 
tioners  did  not  seek  reconsideration  of  this  order  within 
the  30-day  limit  prescribed  by  Rule  37  of  Respondent’s 
Rules  of  Practice.  Instead,  they  waited  until  October  6, 
1953,  some  thirty  days  after  the  deadline  had  passed, 
before  asking  for  reconsideration  of  the  consolidation  order 
(Tr.  429-432).  Even  then,  they  did  not  ask  for  a  hearing 
as  to  possible  entry  into  cities  east  of  Chicago ,  but  asked 
solely  for  consolidation  of  their  Chicago-Bay  Area  applica¬ 
tion.  Again,  Respondent  leaned  over  backwards  to  be 
fair  and  granted  Petitioners’  motion,  belated  though  it  was 
(Tr.  433-434). 

It  was  not  until  April  29,  1954 — fourteen  months  after 
the  prehearing  conference  (Tr.  1),  nine  months  after  Re¬ 
spondent’s  initial  consolidation  order  (Tr.  287-292),  one 
month  after  direct  exhibits  had  been  exchanged  and  just 
prior  to  the  start  of  the  hearing  itself  (Tr.  539) — that 
Petitioners  moved  to  consolidate  their  ‘ 1  application”  for 
points  east  of  Chicago  (Tr.  551-555).  To  this  day,  Peti¬ 
tioners  have  not  advanced  a  single  reason  for  their  failure 
to  file  their  motion  at  cun  earlier  date . 

'  2.  Denial  of  Petitioners'  Motion  Constituted  a  Proper  Exercise  of 

Discretion. 

Petitioners’  motion  of  April  29, 1954,  presented  no  special 
considerations  which  would  have  justified  an  exception  to 
the  filing  requirements  of  Respondent’s  Rule  12. 
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•  First,  even  if  Petitioners’  “application”  could  be  inter¬ 
preted  as  requesting  one-stop  Bay  Area  authority  to  the  j 
East  via  Chicago,  Petitioners’  Ashbacker  claims  are  ex¬ 
tremely  limited  insofar  as  they  relate  to  Respondent’s 
grant  to  American.  Respondent’s  decision  did  not  improve 
American’s  authority  in  three  of  the  five  Bay  Area  markets  j 
which  Petitioners  sought  .to  serve — Pittsburgh,  Philadelphia 
and  Cleveland.  Only  in  the  New  York^S an  Francisco  and 
Detroit-San  Francisco  markets  did  Respondent  improve  j 
American ’s  existing  service  and  then  only  to  a  slight  degree,  j 
In  the  former  market  American  was  authorized  to  offer  | 
one-stop  service  via  Chicago  rather  than  on  the  somewhat  ! 
more  circuitous  one-stop  routing  via  Oklahoma  or  Texas 
which  American  had  previously  utilized.  Between  Detroit 
and  the  Bay  Area  American  received  one-stop  rights  via 
Chicago  in  place  of  the  two-stop  authority  via  Chicago 
and  Oklahoma  or  Texas  which  it  had  .theretofore  held.  But 
Respondent’s  decision  still  left  American’s  Bay  Area  rout¬ 
ings  markedly  inferior  to  those  of  the  existing  nonstop  | 
carriers — Trans  World  and  United  between  New  York  and  | 
the  Bay  Area  and  United  between  Detroit  and  the  Bay 
Area. 

| 

In  the  second  place,  as  Respondent  noted  in  its  denial 
order,  the  grant  of  Petitioners’  motion  would  have  radically 
expanded  the  scope  of  the  proceeding  at  the  eleventh  j 
hour  and  delayed  its  future  course  (Tr.  578-580).  Volu¬ 
minous,  direct  exhibits  had  been  exchanged  some  weeks  j 
earlier.  They  had  been  prepared  with  the  understanding 
that  there  would  be  no  issue  as  to  certifications  at  new  cities  i 
east  of  Chicago.  This  principle  had  been  spelled  out  in  ! 
each  of  Respondent’s  consolidation  orders,  the  first  of 
which  had  been  issued  on  August  6,  1953,  and  had  never 
been  challenged  (Tr.  287-292).  Rebuttal  exhibits  were  ! 
due  in  a  week,  on  May  4,  1954  (Tr.  534).  The  hearing 
itself  was  scheduled  to  begin  on  May  18,  1954,  or  less  than  | 
two  weeks  after  answers  to  Petitioners'  motion  were  due 
(Tr.  539). 
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Grant  of  Petitioners’  motion  would  thus  have  brought 
info  issue  for  the  first  time  and  on  the  eve  of  th^  hearing 
itself  the  question  of  new  certifications  in  the  entire  area 
east  of  Chicago.  Petitioners’  contention  that  this  would 
not  have  substantially  broadened  the  scope  of  the  case  is 
inaccurate  (Petitioners’  Brief,  p.  10).  As  Petitioners  now 
construe  their  motion — t.e.,  requesting  one-stop  authority 
to  the  West  Coast  via  Chicago — it  would  have  brought  into 
the  proceeding  not  merely  questions  of  service  between 
cities  east  of  Chicago  and  cities  west  thereof  but  also  be¬ 
tween  cities  lying  entirely  to  the  east  of  Chicago.  Thus, 
for  -the  first  time  there  would  have  been  at  issue  questions 
of  service  between  the  following  city  pairs:  New  York- 
Chicago,  New  York-Detroit,  New  York-Cleveland,  New 
York-Pittsburgh,  New  York-Philadelphia,  Philadelphia- 
Chicago,  Pittsburgh-Cleveland,  Pittsburgh-Detroit,  Pitts- 
burgh-Chicago,  Cleveland-Detroit,  Cleveland-Chicago,  De- 
troit-Chicago. 

None  of  these  city  pairs  was  involved  in  any  of  the  other 
applications  which  Respondent  had  previously  consolidated 
for  hearing.  What  is  more,  all  of  them  were  at  issue  in 
the  New  York-Chicago  Case,  the  hearings  in  which  had 
only  recently  been  completed  and  in  which  no  decision  had 
been  rendered.  And  in  that  case  Petitioners  were  appli¬ 
cants  for  the  very  authority  east  of  Chicago  which  .they 
now  assert  should  have  been  relitigated  in  the  proceeding 
below ! 

But  this  is  not  all.  Had  Respondent  granted  Peti¬ 
tioners’  motion  of  April  29,  1954,  it  would  have  had  to 
permit  the  filing  and  consolidation  of  matching  applications 
by  other  carriers  which  had  theretofore  assumed  that  the 
case  would  involve  questions  of  new  certifications  only  as 
to  cities  in  .the  Chicago-California  area.  This,  in  turn, 
would  have  been  followed  by  the  filing  of  additional  appli¬ 
cations,  covering  the  new  service  possibilities  raised  by 
the  previous  batch  of  applications.  In  short,  under  Peti- 


tioners’  theory  the  proceeding  below  would  have  ceased  to 
be  a  Denver  Service  Case  and  would  have  become  a  United 
States  of  America  case,  involving  the  nation’s  entire  air 
transportation  network  and  requiring  the  examination  in 
a  single  proceeding  of  service  to  literally  hundreds  of 
points. 

And,  of  course,  the  situation  here  is  wholly  unlike  that 
presented  in  the  Northwest  case.  There,  Capital  had  been 
granted  nonstop  authority  between  New  York  and  Cleve¬ 
land,  service  on  which  Northwest  had  been  denied  a  hearing. 
In  other  words,  because  Northwest’s  application  involved 
precisely  the  same  segment,  and  the  same  service  over  that 
segment,  which  Capital’s  application  had  involved,  the  con¬ 
solidation  of  Northwest’s  application  would  not  have  ex¬ 
panded  the  case  beyond  the  area,  or  even  the  segment, 
involved  in  Capital’s  application.  Furthermore,  it  would 
not  have  raised  issues  of  service  between  points  wholly 
outside  that  area.  In  sum.  Petitioners  seek  an  unprece¬ 
dented  extension  of  the  Northwest  decision,  which  would 
lead  to  administrative  chaos  and  would  preclude  fair  and 

effective  disposition  of  route  applications.14 

► 

Finally,  Petitioners  were  estopped  from  seeking  to  ex¬ 
pand  the  case  at  the  last  minute  by  reason  of  their  own 
prior  conduct  In  their  original  consolidation  motion  of 
April  3,  1953,  filed  five  weeks  after  the  deadline  fixed  by 
Respondent’s  rules,  Petitioners  had  sought  consolidation 
of  their  entire  omnibus  transcontinental  application  “or 
such  portions  thereof  as  the  Board  may  deem  proper” 
(Tr.  239-246). 

14  Other  circumstances  distinguish  this  proceeding  from  the  Northwest  ease. 
For  one  thing.  Northwest's  application  had  been  on  file  with  the  Board,  long 
before  the  latter  set  Capital's  application  down  for  hearing.  Here,  Peti¬ 
tioners'  application  was  filed  eight  weeks  after  the  proceeding  below  had 
been  instituted  and  fire  weeks  after  the  prehearing  conference  had  been 
held.  Second,  at  the  time  of  the  Northwest  case  Bespondent  did  not  have 
its  present  Buie  12  expressly  requiring  that,  except  where  unusual  circum¬ 
stances  warrant,  motions  to  consolidate  must  be  filed  at  or  prior  to  the 
prehearing  conference. 
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Grant  of  Petitioners’  motion  would  thus  have  brought 
into  issue  for  the  first  time  and  on  the  eve  of  the  hearing 
itself  the  question  of  new  certifications  in  the  entire  area 
east  of  Chicago.  Petitioners’  contention  that  this  would 
not  have  substantially  broadened  the  scope  of  the  case  is 
inaccurate  (Petitioners’  Brief,  p.  10).  As  Petitioners  now 
construe  their  motion — i.e.,  requesting  one-stop  authority 
to  the  West  Coast  via  -Chicago — it  would  have  brought  into 
the  proceeding  not  merely  questions  of  service  between 
cities  east  of  Chicago  and  cities  west  thereof  but  also  be¬ 
tween  cities  lying  entirely  to  the  east  of  Chicago.  Thus, 
for  the  first  time  there  would  have  been  at  issue  questions 
of  service  between  the  following  city  pairs:  New  York- 
Chicago,  New  York-Detroit,  New  York-Cleveland,  New 
York-Pittsburgh,  New  York-Philadelphia,  Philadelphia- 
Chicago,  Pittsburgh-Cleveland,  Pittsburgh-Detroit,  Pitts- 
burgh-Chicago,  Cleveland-Detroit,  Cleveland-Chicago,  De- 
troit-Chicago. 

None  of  these  city  pairs  was  involved  in  any  of  the  other 
applications  which  Respondent  had  previously  consolidated 
for  hearing.  What  is  more,  all  of  them  were  at  issue  in 
the  New  Yorh-Chicago  Case ,  the  hearings  in  which  had 
only  recently  been  completed  and  in  which  no  decision  had 
been  rendered.  And  in  that  case  Petitioners  were  appli¬ 
cants  for  the  very  authority  east  of  Chicago  which  they 
now  assert  should  have  been  relitigated  in  the  proceeding 
below! 

1  But  this  is  not  all.  Had  Respondent  granted  Peti¬ 
tioners’  motion  of  April  29,  1954,  it  would  have  had  to 
permit  the  filing  and  consolidation  of  matching  applications 
by  other  carriers  which  had  theretofore  assumed  that  the 
case  would  involve  questions  of  new  certifications  only  as 
to  cities  in  .the  Chicago-California  area.  This,  in  turn, 
would  have  been  followed  by  the  filing  of  additional  appli¬ 
cations,  covering  the  new  service  possibilities  raised  by 
the  previous  batch  of  applications.  In  short,  under  Peti- 


1 

4r 

•9* 


* 

* 


V- 


1 


29 


turners’  theory  the  proceeding  below  would  have  ceased  to 
be  a  Dower  Service  Case  and  would  have  become  a  United 
States  of  America  case,  involving  the  nation’s  entire  air 
transportation  network  and  requiring  the  examination  in 
a  single  proceeding  of  service  to  literally  hundreds  of 
points. 

And,  of  course,  the  situation  here  is  wholly  unlike  that 
presented  in  the  Northwest  case.  There,  Capital  had  been 
granted  nonstop  authority  between  New  York  and  Cleve¬ 
land,  service  on  which  Northwest  had  been  denied  a  hearing. 
In  other  words,  because  Northwest’s  application  involved 
precisely  the  same  segment,  and  the  same  service  over  that 
segment,  which  Capital’s  application  had  involved,  the  con¬ 
solidation  of  Northwest’s  application  would  not  have  ex¬ 
panded  the  case  beyond  the  area,  or  even  the  segment, 
involved  in  Capital’s  application.  Furthermore,  it  would 
not  have  raised  issues  of  service  between  points  wholly 
outside  that  area.  In  sum.  Petitioners  seek  an  unprece¬ 
dented  extension  of  the  Northwest  decision,  which  would 
lead  to  administrative  chaos  and  would  preclude  fair  and 
effective  disposition  of  route  applications.14 

Finally,  Petitioners  were  estopped  from  seeking  to  ex¬ 
pand  the  case  at  the  last  minute  by  reason  of  their  own 
prior  conduct.  In  their  original  consolidation  motion  of 
April  3,  1953,  filed  five  weeks  after  the  deadline  fixed  by 
Respondent’s  rules,  Petitioners  had  sought  consolidation 
of  their  entire  omnibus  transcontinental  application  “or 
such  portions  thereof  as  the  Board  may  deem  proper” 
(Tr.  239-246). 

14  Other  circumstances  distinguish  this  proceeding  from  the  Northwest  ease. 
For  one  thing,  Northwest’s  application  had  been  on  file  with  the  Board  long 
before  the  latter  set  Capital’s  application  down  for  hearing.  Here,  Peti¬ 
tioners’  application  was  filed  eight  weeks  after  the  proceeding  below  had 
been  instituted  and  five  weeks  after  the  prehearing  conference  had  been 
held.  Second,  at  the  time  of  the  Northwest  case  Bespondent  did  not  have 
its  present  Bole  12  expressly  requiring  that,  except  where  unusual  circum¬ 
stances  warrant,  motions  to  consolidate  must  be  filed  at  or  prior  to  the 
prehearing  conference. 
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When  Trans  World  opposed  this  motion  on  the  ground 
that  Petitioners’  application  would  inject  issues  as  to  serv¬ 
ice  outside  the  area  under  consideration.  Petitioners  re¬ 
plied  as  follows : 

“.  .  .  North  American’s  Motion  to  Consolidate  would 
in  no  way  broaden  the  issues  in  the  Denver  Service 
Case  in  view  of  the  fact  that  its  request  for  consolida¬ 
tion  specifically  provided  that  its  application  *  or  such 
parts  thereof  as  the  Board  may  deem  proper ’  be 
consolidated  into  this  proceeding”  (Tr.  257)  (em¬ 
phasis  added). 

Similarly,  in  their  motion  for  reconsideration  of  October 
6,  1953,  Petitioners  did  not  suggest,  even  remotely,  that 
Respondent  should  hear  applications  for  new  points  east 
of  Chicago  (Tr.  430-432).  Indeed,  in  that  very  motion 
Petitioners  described  the  Bay  Area  phase  of  .their  appli¬ 
cation  in  these  terms:  “In  the  application  filed  by  North 
American,  it  applied  for  service  between  San  Francisco, 
Denver,  Kansas  City  and  Chicago”  (Tr.  431). 

Under  these  circumstances,  Respondent  properly  refused 
to  grant  Petitioners  a  third  exception  to  its  rules  on  timely 
filing.  Such  action  would  have  materially  expanded  the 
scope  of  the  case  at  the  eleventh  hour,  delayed  its  disposi¬ 
tion  and  inflicted  substantial  inconvenience  upon  other 
parties.  In  fact,  Respondent  would  have  abused  its  dis¬ 
cretion  had  it  permitted  such  a  last-minute  expansion  of  the 
case. 

IIL  THE  BOARD'S  DENIAL  OF  PETITIONERS'  APPLICATION  FOR 
CHICAGO-BAY  AREA  AND  CHICAGO-KANSAS  CITY-DEN- 
VER-LOS  ANGELES  AUTHORITY  WAS  BASED  ON  ADEQUATE 
FINDINGS. 

A.  Requirements  of  the  Act. 

Section  401(d)  of  the  Act  provides  for  the  grant  of  cer¬ 
tificates  where  Respondent  finds  that  .the  transportation 
covered  by  the  application  is  required  by  the  public  con- 
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venience  and  necessity.15  In  making  this  determination 
Respondent  considers  nnder  Section  2  of  the  Act  the  en¬ 
couragement  and  development  of  an  air  transportation 
system  properly  adapted  to  the  present  and  fnture  needs 
of  commerce,  of  the  postal  service  and  of  the  national 
defense  and  the  regulation  of  air  transportation  so  as 
to  foster  sound  economic  conditions  in  air  transportation 
and  takes  into  account  competition  to  the  extent  necessary 
to  assure  sound  development  of  such  an  air  transportation 
system.10  Any  certificate  granted  must  serve  the  public 
interest  and  it  is  for  Respondent  .to  determine  whether  there  j 
is  a  public  need  for  the  service  that  is  proposed. 

In  reaching  these  determinations,  Respondent  must,  of 
course,  make  proper  findings  of  fact.  American  agrees 
with  Petitioners  that  the  Court  must  be  able  to  tell  why 
Respondent  acted  the  way  it  did;1T  that  Respondent  must 
state  the  reasons  for  its  action;18  that  Respondent  must 
make  clear  the  basic  facts  on  which  it  came  to  its  decision 

7  j 

and  that  Respondent  must  make  clear  that  it  was  exercising 
the  discretion  given  to  it  by  Congress.20  However,  Respond¬ 
ent  here  met  all  of  these  requirements. 

B.  Findings  on  Chicago- San  Francisco  Applications. 

In  deciding  which,  if  any,  certifications  would  best  serve 
the  nation’s  overall  air  transportation  system.  Respondent 
below  determined  first  what  additional  service  was  required 
by  the  public  interest  and  then  picked  .the  applicant  best 
qualified  to  provide  that  service.  Thus,  between  Chicago 

15  52  Stat.  987  (1938),  as  amended,  49  TJ.8.C.  $  481(d)(1)  (1952). 

l®  52  Stat.  980  (1938),  49  TJ.S.C.  $402  (1952). 

17  Easton  Publishing  Co.  v.  FCC,  85  App.  D.C.  33,  36-38,  175  P.  2d  344, 
347-49  (1949). 

18  Mississippi  River  Fuel  Corp.  v.  PPC,  82  App.  D.C.  208,  224,  163  P.  2d 
433,  449  (1947). 

i*  Saginaw  Broadcasting  Co.  v.  FCC,  68  App.  D.C.  28 2,  287-289,  96  P.  2d 
554,  559-61  (1938). 

20  Phelps-Dodge  Corp.  v.  NLRB,  313  UJ3.  177,  197  (1944). 
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and  San  Francisco/Oakland  Respondent  found  a  need 
for  a  single  additional  nonstop  carrier  and  selected 
American  as  that  carrier  (Tr.  11239-11240,  11246).  Peti¬ 
tioners  do  not  question  the  sufficiency  of  the  findings  show¬ 
ing  a  need  for  an  additional  carrier  over  this  segment  As 
for  the  findings  on  which  Respondent  based  its  preference 
for  American  over  Petitioners,  quite  aside  from  those 
relating  to  questions  of  fitness,  they  were  dear,  rational 
and  ample.  Petitioners  received  a  full  measure  of  com¬ 
parative  consideration. 

First ,  Respondent  found  that  American,  hut  not  Peti¬ 
tioners,  could  provide  sorely-needed  improvements  in  serv¬ 
ice  between  Sam  Francisco /Oakland  and  points  east  of 
Chicago  on  American’s  Routes  7  and  25  (Tr.  11246).  There 
are  over  twenty  such  cities  east  of  Chicago,  including  the 
following:  Albany,  Baltimore,  Boston,  Buffalo,  Cincinnati, 
Charleston,  Columbus,  Dayton,  Detroit,  Hartford/Spring¬ 
field,  Indianapolis,  New  York,  Providence,  Rochester,  Syra¬ 
cuse,  Toronto,  Washington  and  Wilmington.  Petitioners, 
on  the  other  hand,  would  have  provided  no  improvements 
whatsoever  in  Bay  Area  service  to  or  from  any  of  these 
east-of-Chicago  points. 

Respondent  made  specific  reference  to  the  first  one- 
carrier  service  which  American’s  application  would  bring 
in  the  following  Bay  Area  markets,  among  others:  Bay 
Area-Buffalo,  Bay  Area-Rochester,  Bay  Area-Syracuse 
(Tr.  11241).  American’s  application  would  also  have  pro¬ 
vided  first  direct  competitive  service  over  a  number  of 
other  segments,  including  those  between  the  Bay  Area  and 
Hartford/Springfield,  Dayton  and  Cincinnati  (Tr.  11241). 
In  still  other  markets,  such  as  Detroit-Bay  Area,  Washing¬ 
ton-Bay  Area,  and  New  York-Bay  Area,  American’s  appli¬ 
cation  assured  direct  second  competitive  service  for  the 
first  time  (Tr.  11241-11242).  In  none  of  these  markets 
would  Petitioners  have  been  able  to  provide  any  Bay  Area 
service,  even  on  a  connecting  basis. 
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In  this  connection,  it  mnst  be  remembered  that  even  if 
Petitioners’  untimely  consolidation  motion  had  been 
granted,  Petitioners  would  have  offered  service  improve-  | 
ments  in  only  two  of  the  above  Bay  Area  markets — -New 
York-San  Francisco  and  Detroit-San  Francisco.  Peti-  j 
tioners’  motion  did  not  even  ask  for  a  hearing  on  any  of 
the  other  Bay  Area  segments  whose  service  American’s 
application  would  improve. 

Second ,  Respondent  found  that  in  the  Chicago-San 
Francisco /Oakland  market  American  would  provide  service  j 
superior  to  that  of  Petitioners .  Respondent  specifically  [ 
concluded  .that  the  absence  of  traffic  support  moving  between  j 
the  Bay  Area  and  points  east  of  Chicago  would  “neces-  j 
sarily”  greatly  limit  the  schedules  which  Petitioners  could  j 
offer  between  Chicago  and  San  Francisco/Oakland  (Tr.  i 
11241). 

! 

In  direct  contrast,  American’s  prospective  Chicago-San 
Francisco  schedules  were  not  thus  limited.  Its  application  j 
permitted  one-stop  service  via  Chicago  between  the  Bay  i 
Area  and  numerous  points  on  its  existing  system  east  of  j 
Chicago.  Respondent  found  that  the  Chicago-Bay  Area 
traffic  support,  to  which  American  would  have  access, 
would  be  of  substantial  help  in  supporting  American’s 
frequencies  between  the  Bay  Area  and  points  east  of  i 
Chicago  (Tr.  11240-11241).  By  the  same  token,  the  traffic 
in  these  Bay  Area-East  of  Chicago  markets  would  enable 
American  to  provide  a  greater  number  of  Chicago-San 
Francisco  schedules  than  would  otherwise  be  possible. 

A 

Third,  the  Board  found  that  American,  bul  not  Peti-\ 
tioners,  would  assure  effective  and  needed  competition  with 
Trans  World  and  United  in  the  Chicago-Bay  Area  market. 
This  determination,  of  course,  flowed  from  the  fact,  asj 
found  by  Respondent  and  noted  above,  that  because  of  j 
traffic  support  available  to  it — but  not  to  Petitioners — 
at  points  east  of  Chicago  for  Bay  Area  service,  American  j 
could  schedule  more  flights  between  the  Bay  Area  and; 


Chicago  than  could  Petitioners  (Tr.  11240-11241,  11246). 
On  the  other  hand,  without  such  support  it  was  as  the 
Respondent  found,  “extremely  doubtful  that  Petitioners 
would  be  able  to  afford  an  effective  third  competitive  serv¬ 
ice  between  the  Bay  Area  and  Chicago,  as  against  TWA 
and  United”  (Tr.  11246). 

Respondent  made  it  clear  that  the  improvements  in  Bay 
Area  service  which  only  American  could  provide  were 
badly  needed.  It  stated  that  it  was  granting  American’s 
application  “because  of  the  impressive  showing  regarding 
the  Bay  Area’s  needs  and  the  absence  of  any  effective 
alternatives  presently  available  to  meet  those  needs”  (Tr. 
11243-11244)  (emphasis  added). 

The  findings  covering  the  selection  of  American  also  make 
dear  why  Respondent  declined  to  certificate  Petitioners 
as  well  as  American  for  Bay  Area-Chicago  service.  Re¬ 
spondent,  of  course,  determined  that  there  was  “a  need 
for  only  one  additional  carrier”  in  addition  to  the  existing 
two  nonstop  carriers,  Trans  World  and  United  (Tr.  11246). 
It  thus  rejected  Petitioners’  surmise  that  prospective 
traffic  growth  would  require  more  than  one  additional  Bay 
Area-Chicago  carrier  (See  Petitioners’  Brief,  pp.  27-33). 

Similarly,  Respondent’s  finding  that  American  could 
provide  more  effective  competition  in  the  Bay  Area-Chicago 
market  supports  Respondent’s  refusal  to  certificate  Peti¬ 
tioners  in  addition  to  American  over  .that  segment  (Tr. 
11246).  If  Petitioners  were  unlikely  to  offer  effective  com¬ 
petition  because  the  two  existing  carriers  had  traffic  sup¬ 
port  east  of  Chicago,  it  is  all  the  more  unlikely  that  they 
could  be  competitive  in  the  same  market  against  three  such 
carriers. 

C.  Findings  on  Chicago- Los  Angolas  Applications. 

i  Respondent  also  made  dear  and  sufficient  findings  in 
denying  Petitioners’  application  for  Chicago-Kansas-City- 
Denver-Los  Angeles  authority.  It  found  that  air  trans- 
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portation  over  the  Chicago-Kansas  City-Denver-Los 
Angeles  ronte  was  generally  adequate  hut  that  there  were 
certain  deficiencies  which  should  be  corrected  (Tr.  11345- 
11356,  11362-11369). 

In  granting  this  route  to  Continental,  Bespondent  found 
that  Continental  would  better  meet  the  primary  needs  of 
the  route  by  providing  a  better  regional  service  than  would 
Petitioners — “both  in  terms  of  calibre  of  equipment  and 
quantity  of  schedules”  (Tr.  11245).  For  example,  under 
the  carriers’  proposed  schedules  Kansas  City  and  Denver 
would  receive  DC-6  service  from  Continental  but  only 
DC-4  service  from  Petitioners  (Tr.  11245,  11315). 

Bespondent  also  found  that  the  award  of  Chicago-Kansas 
City-Denver-Los  Angeles  authority  to  Continental  would 
reduce  that  carrier’s  presently  large  subsidy  mail  pay  by 
approximately  $200,000  annually  (Tr.  11238).  Bespondent 
concluded  that  such  strengthening  of  one  of  the  smallest 
and  most  heavily  subsidized  trunkline  carriers  and  the 
attendant  reduction  in  government  subsidy  was  in  the 
public  interest  (Tr.  11246-11247). 

The  fact  that  Continental  proposed  no  immediate  non¬ 
stop  service  between  Chicago  and  Los  Angeles  was  found 
to  be  of  no  significance.  Bespondent  stated  that  this  market 
was  “effectively  served”  by  three  carriers,  that  there  was 
no  need  for  additional  nonstop  service  between  the  two 
terminals  and  that  its  award  of  Chicago-Kansas  City- 
Denver-Los  Angeles  authority  to  Continental  was  not 
“predicated  upon  such  a  need”  (Tr.  11246). 

Here,  too,  the  findings  with  respect  to  the  selection  of 
a  carrier  for  Chicago-Kansas  City-Denver-Los  Angeles 
service  fully  justified  Bespondent’s  refusal  to  grant  Peti¬ 
tioners’  application  as  well  as  Continental’s.  In  the  first 
place,  Bespondent’s  intended  strengthening  of  Continental 
would  be  in  large  part  nullified  if  revenues  destined  for 
Continental  were  siphoned  off  by  Petitioners.  Bespondent 
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specifically  found  that  certification  of  Petitioners  over  this 
route  would  divert  substantial  sums  from  Continental’s 
existing  revenues — revenues  which  have  been  insufficient 
to  keep  Continental  off  of  subsidy  (Tr.  11246). 

In  the  second  place,  since  there  was  no  immediate  need, 
as  Respondent  found,  for  a  fourth  nonstop  carrier  between 
Chicago  and  Los  Angeles  (Tr.  11246),  Respondent  was  cer¬ 
tainly  justified  in  refusing  to  certificate  a  fifth  such  carrier. 

Finally,  Respondent’s  finding  with  respect  to  the  likeli¬ 
hood  of  effective  competition  in  the  Chicago-Bay  Area 
market  is  equally  applicable  to  the  Chicago-Los  Angeles 
market.  As  noted,  Respondent  found  it  unlikely  that  Peti¬ 
tioners  could  compete  effectively  in  the  former  market  be¬ 
cause  the  two  existing  carriers  had  excess  to  Bay  Area 
traffic  support  at  points  east  of  Chicago  (Tr.  11246).  In 
the  Chicago-Los  Angeles  market  Petitioners  would  have 
to  contend  not  with  two  but  with  three  such  carriers, 
American  as  well  as  Trans  World  and  United. 

•  •  •  • 

In  denying  Petitioners’  application,  Respondent  gave 
full  attention  to  their  basic  contention — the  asserted  need 
for  a  new  carrier  to  be  certificated  for  coach-only  service.21 
Several  of  the  key  allegations  advanced  in  support  of  that 
contention  were  the  subject  of  specific  findings  by  Respond- 

21  It  should  be  noted  here  that  there  is  grave  doubt  that  the  Board  may 
grant  a  certificate  limited  to  coach-only  service,  as  proposed  by  Petitioners. 
See  Transcontinental  Coach-Type  Service  Case,  14  C.AJB.  720,  724-25  (1951). 
Section  401(f)  of  the  Act,  52  Stat.  988  (1938),  as  amended,  49  U.S.C. 
$  481(f)  (1952),  prohibits  Respondent  from  limiting  a  certificated  air  car¬ 
rier’s  right  to  change  schedules,  equipment,  accommodations  or  facilities 
by  certificate  restriction.  Both  seating  density  and  passenger  service  re¬ 
strictions  would  fall  within  this  prohibition.  Moreover,  coach  service  is 
essentially  a  matter  of  fare  level,  not  of  routes.  It  is  difficult  to  see  how 
Respondent  could  nullity  the  comprehensive  rate  powers  granted  to  it  under 
Sections  404  and  1002(d),  (e)  of  the  Act,  52  Stat.  993,  49  U.S.C.  $  642(d),  (e) 
(1952),  by  prescribing  a  fare  ceiling  in  a  certification  proceeding.  Finally, 
as  the  Court  will  recognize,  it  would  be  almost  impossible  to  draft  or  ad¬ 
minister  a  certificate  restriction  which  would  maintain  an  effective  distinction 
between  coach  and  regular  fare  service. 
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ent.  Respondent  found  that  Petitioners’  coach  fare  policy 
did  not  warrant  their  certification  (Tr.  11364).  It  rejected 
as  unrealistic  Petitioners  ’  estimates  of  future  traffic  growth 
(Tr.  11364).  Moreover,  Respondent  considered  all  of  the 
other  principal  allegations  on  which  Petitioners  based  their 
claim  of  a  need  for  new  coach-only  service.  Each  of  these 
allegations  was  set  forth  in  detail  in  that  part  of  the  Exam¬ 
iner’s  Initial  Decision  which  Respondent  subsequently 
adopted  as  its  own  (Tr.  11312-11318).  In  declining  to 
certificate  Petitioners,  Respondent  simply  determined  that 
these  contentions  were  not  persuasive.  Thus,  Petitioners’ 
real  complaint  is  not  that  Respondent  failed  to  consider  its 
coach-only  story  but  rather  that  the  Board  failed  to  attach 
proper  weight  to  it.  But  this  is  a  question  which  goes  to 
the  sufficiency  of  the  evidence — which  Petitioners  do  not  i 
challenge — rather  than  to  the  adequacy  of  the  findings. 

j 

In  sum,  Respondent  evaluated  the  evidence  and  the  con¬ 
tentions  of  (the  parties  and  rendered  clear  and  full  findings. 
United  States  v.  Pierce  Auto  Freight  Lines ,  327  U.S.  515, 
530-32  (1946).  The  Initial  Decision  and  Opinion  read  as  a  j 
whole  sufficiently  express  the  reasoning  and  conclusions  of  j 
Respondent,  Alabama,  G.S.R.R.  v.  United  States ,  340  U.S.  ! 
216,  227-28  (1951), and  the  Court  easily  can  understand  the 
basis  for  Respondent’s  conclusions.  Norfolk  Southern  j 
Bus  Co .  v.  United  States,  96  F.  Supp.  756  (E.D.  Va.  1950),  j 
aff'd  per  curiam,  340  UJ3.  802  (1950).  Having  observed  all  j 
procedural  requirements  and  having  rendered  a  reasoned 
judgment,  Respondent  has  properly  acted  within  the  area  i 
left  to  its  judgment  by  the  Act. 

D.  Petitioners'  Claim  That  Respondent  Did  Not  Make  Vital 

Findings  Is  Erroneous. 

Petitioners  ignore  the  extensive  findings  which  required  j 
the  denial  of  their  application  and  assert  that  Respondent’s 
order  is  defective  because  some  different  and  additional 
findings  should  have  been  made.  Specifically,  they  urge  | 
that,  before  Respondent  could  deny  their  application  in  its 
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entirety,  it  had  to  make  findings  as  to  .the  volume  of  traffic 
in  each  of  the  nine  markets  requested  by  Petitioners  and 
as  to  the  number  of  air  carriers  which  that  volume  of  traffic 
in  each  such  market  could  support.22 

The  first  answer  to  Petitioners’  contentions  is  that,  under 
Sections  2  and  401  of  the  Civil  Aeronautics  Act,  Respondent 
is  not  required  to  grant  a  certificate  even  upon  a  showing 
that  traffic  in  a  particular  market  is  sufficient  to  support  an 
additional  carrier.  On  the  contrary,  it  can  only  grant  a 
certificate  where  such  action  is  required  by  the  public  con¬ 
venience  and  necessity. 

Moreover,  Petitioners’  contention  would  of  course  sub¬ 
stitute  an  inflexible  mathematical  formula  for  the  “complex 
concept  of  public  convenience  and  necessity”23  contained 
in  the  Civil  Aeronautics  Act. 

Petitioners  have  ignored  the  special  problems  presented 
by  this  complex  concept  and  seek  to  rely  on  principles  in¬ 
voked  in  other  very  special,  but  very  different,  proceedings. 
Petitioners  rely  principally  on  a  number  of  decisions  in¬ 
volving  rate  making.  But  such  proceedings  are  necessarily 
mathematical  in  nature  and,  as  this  Court , pointed  out  in 
United  Air  Lines,  Inc.  v.  CAB,  81  App.  D.C.  89,  94-95,  155 
F.  2d  169,  174-5  (1946),  present  problems  wholly  different 
from  air  route  cases.24  As  the  Supreme  Court  has  recog- 

22  Petitioners  *  Brief,  pp.  37-44. 

23  United  Air  Lines,  Inc.  v.  CAB,  81  App.  D.C.  89,  92,  155  P.  2d  169,  172 
(1946). 

24  The  certification  of  new  carriers  is  a  task  for  administrative  judgment 
for  which  there  is  no  simple  formula  by  which  the  elements  of  that  judg¬ 
ment  may  be  combined.  On  the  other  hand,  in  rate  cases  specific  dollar 
amounts  must  be  established  and  this  procedure  is  capable  of  reduction 
to  mathematics.  Both  Mississippi  Biver  Fuel  Corp.  v.  FPC,  82  App.  D.C. 
208,  163  F.  2d  433  (1947),  and  Colorado-Wyoming  Gas  Co.  v.  FPC,  324  UJ8. 
626  (1945),  involved  allocations  of  costs  in  rate  proceedings.  Florida  v. 
United  States,  282  U.S.  194  (1931),  was  a  rate  case  complicated  by  an 
invasion  by  the  IOC  of  an  area  in  which  it  had  no  general  authority  to 
make  rates  without  special  findings.  Atchison,  T.  &  S.  F.  By.  v.  United 
States,  295  U.S.  193  (1935),  concerned  the  legality  of  yardage  charges  and 
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nized,  the  findings  required  vary  according  to  the  nature 
of  the  case  and  the  basis  for  the  action.  Alabama  G.S.RJI. 
v.  United  States,  340  U.S.  216,  228  (1951). 

This  Court  has  been  alert  to  the  above  distinction  when 
applying  the  standards  of  Section  2  and  has  indicated  the 
criteria  by  which  the  adequacy  of  Respondent’s  findings 
are  to  be  measured.  United  Air  Lines,  Inc.  v.  CAB,  supra. 

“The  other  feature  of  the  case  which  impels  us  to 
hold  that  the  findings  are  sufficient,  is  the  general 
nature  of  the  problem.  The  conclusion  to  be  reached 
is  not  a  figure,  and  the  factors  from  which  the  con-  j 
elusion  must  be  fashioned  under  the  statutes  are  not 
dollar  amounts.  In  large  part  they  are  imponder-  j 
ables.  .  .  .  There  is  no  formula  for  combining  these 
elements  into  a  conclusion.  Essentially,  the  selection 
of  operators  for  a  new  air  routes  is  a  task  for  admin¬ 
istrative  judgment.  The  findings  which  were  made 
were  basic  findings  upon  the  matters  which  led  to  the 
ultimate  findings  in  the  terms  of  the  statute.  We  think 
that  the  generalities  in  which  the  alternatives  were 
depicted  (being  fully  supported  by  the  evidence)  suffice 
in  view  of  the  nature  of  the  final  action  involved” 
{Id.  at  95, 155  F.  2d  at  175).28 

j 

When  measured  by  these  standards,  Respondent’s  find-  j 
ings  in  the  instant  case  clearly  are  adequate.  Respondent 
weighed  the  many  “imponderables”  and,  by  the  exercise 
of  expert  judgment,  determined  that  the  public  convenience 
and  necessity  did  not  require  Petitioners’  certification  in 
addition  to  the  grants  already  made. 

It  found  that  the  service  in  the  Chicago-California  area 
was  generally  adequate,  that  present  authorization  plus  the 

the  determination  of  the  specific  point  at  which  transportation  ended.  A 
specific  finding  as  to  the  latter  point  was  essential  to  determine  the  juris-  i 
diction  of  the  ICC  under  the  statute  there  involved. 

25  The  type  of  findings  required  under  the  Motor  Carrier  Act  have  been 
similarly  stated.  Coyle  Lines,  Inc.  v.  United  States,  115  F.  Supp.  272,  275-76 
(E.D.  La.  1953)  j  Capital  Transit  Co.  v.  United  States,  97  F.  Supp.  614, 
621  (DJD.C.  1951). 
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awards  which  it  was  granting  to  other  applicants  assured 
effective  competition  and  elimination  of  existing  deficiencies 
in  the  various  markets  involved  and  that  there  was  no  need 
for  the  triplicating,  quadruplicating  and  quintuplicating 
competition  proposed  by  Petitioners. 

But  Respondent  went  even  further  than  this.  In  the 
•two  markets  with  which  American  is  particularly  concerned 
here,  Chicago-San  Francisco  and  Chicago-Los  Angeles,  Re¬ 
spondent  specifically  found  that  there  was  a  need  for  only 
three  nonstop  carriers  (Tr.  11246).  Thus ,  insofar  as  these 
two  markets  are  concerned  Respondent  rendered  the  pre¬ 
cise  findings  which  Petitioners  now  claim  are  fatally  lacking. 

CONCLUSION 

Respondent’s  order  denying  Petitioners’  application 
should  be  affirmed. 

Respectfully  submitted, 

Ernest  W.  Jbnnes, 

John  W.  Douglas, 

!  701  Union  Trust  Building, 

Washington  5,  D.  C. 

Attorneys  for  Intervenor 
American  Airlines,  Inc. 

Of  Counsel: 

Covington  &  Burling, 

701  Union  Trust  Building, 

Washington  5,  D.  C. 
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APPENDIX  A 
Declaration  of  Policy 

Sec.  2  [49  U.S.C.  §  402]  In  the  exercise  and  performance 
of  its  powers  and  dnties  under  this  Act,  the  Authority 
shall  consider  the  following,  among  other  things,  as  being 
in  the  public  interest,  and  in  accordance  with  the  public 
convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present  and 
future  needs  of  the  foreign  and  domestic  commerce  of  the 
United  States,  of  the  Postal  Service,  and  of  the  national 
defense ; 

(b)  The  regulation  of  air  transportation  in  such  manner 
as  to  recognize  and  preserve  the  inherent  advantages  of, 
assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  im¬ 
prove  the  relations  between,  and  coordinate  transporta¬ 
tion  by,  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without 
unjust  discrimination,  undue  preferences  or  advantages, 
or  unfair  or  destructive  competitive  practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  the  foreign  and  domestic 
commerce  of  the  United  States,  of  the  Postal  Service,  and 
of  the  national  defense; 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aero¬ 
nautics. 

Certificate  op  Public  Convenience  and  Necessity 

Sec.  401  [49  U.S.C.  §  481] 

•  •  •  • 

Issuance  of  Certificate 

(d)  (1)  The  Authority  [Board]  shall  issue  a  certi¬ 
ficate  authorizing  the  whole  or  any  party  of  the  transpor- 


42 


tation  covered  by  the  application,  if  it  finds  that  the  ap¬ 
plicant  is  fit,  willing,  and  able  to  perform  snch  trans¬ 
portation  properly,  and  to  conform  to  the  provisions  of 
this  Act  and  the  rules,  regulations,  and  requirements  of 
the  authority  [Board]  hereunder,  and  that  such  trans¬ 
portation  is  required  by  the  public  convenience  and  neces¬ 
sity  ;  otherwise  such  application  shall  be  denied. 

•  •  •  • 

Terms  and  Conditions  of  Certificate 

(f)  Each  certificate  issued  under  this  section  shall 
specify  the  terminal  points  and  intermediate  points,  if 
any,  between  which  the  air  carrier  is  authorized  to  en¬ 
gage  in  air  transportation  and  the  service  to  be  rendered; 
and  there  shall  be  attached  to  the  exercise  of  the  privileges 
granted  by  the  certificate,  or  amendment  thereto,  such 
reasonable  terms,  conditions,  and  limitations  as  the  public 
interest  may  require.  A  certificate  issued  under  this  sec¬ 
tion  to  engage  in  foreign  air  transportation  shall,  insofar 
as  the  operation  is  to  take  place  without  the  United  States, 
designate  the  terminal  and  intermediate  points  only  insofar 
as  the  Authority  [Board]  shall  deem  practicable,  and  other¬ 
wise  shall  designate  only  the  general  route  or  routes  to 
be  followed.  Any  air  carrier  holding  a  certificate  for  for¬ 
eign  air  transportation  shall  be  authorized  to  handle  and 
transport  mail  of  countries  other  than  the  United  States. 
No  term,  condition,  or  limitation  of  a  certificate  shall 
restrict  the  right  of  an  air  carrier  to  add  to  or  change 
schedules,  equipment,  accommodations,  and  facilities  for 
performing  the  authorized  transportation  and  service  as  the 
development  of  the  business  and  the  demands  of  the  pub¬ 
lic  shall  require.  No  air  carrier  shall  be  deemed  to 
have  violated  any  term,  condition,  or  limitation  of  its 
certificate  by  landing  or  taking  off  during  an  emergency 
at  a  point  not  named  in  its  certificate  or  by  operating  in 
an  emergency  under  regulations  which  may  be  prescribed 
by  the  Authority  [Board],  between  terminal  and  inter¬ 
mediate  points  other  than  those  specified  in  its  certificate. 
Any  air  carrier  may  make  charter  trips  or  perform  any 
other  special  service,  without  regard  to  the  points  named 
in  its  certificate,  under  regulations  prescribed  by  the 
Authority  [Board], 
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Rates  for  Carriage  of  Persons  and  Property 
Sec.  404  [49  TJ.S.C.  §  484] 

Carrier’s  Duty  to  Provide  Service ,  Rates,  and  Divisions 

(a)  It  shall  be  the  duty  of  every  air  carrier  to  pro¬ 
vide  and  furnish  interstate  and  overseas  air  transports 
tion,  as  authorized  by  its  certificate,  upon  reasonable  re¬ 
quest  therefor  and  to  provide  reasonable  through  service 
in  such  air  transportation  in  connection  with  other  air 
carriers;  to  provide  safe  and  adequate  service,  equipment, 
and  facilities  in  connection  with  such  transportation;  to 
establish,  observe,  and  enforce  just  and  reasonable  in¬ 
dividual  and  joint  rates,  fares,  and  charges,  and  just  and 
reasonable  classifications,  rules,  regulations,  and  practices 
relating  to  such  air  transportation;  and,  in  case  of  such 
joint  rates,  fares,  and  charges,  to  establish  just,  reason¬ 
able,  and  equitable  divisions  thereof  as  between  air  car¬ 
riers  participating  therein  which  shall  not  unduly  prefer 
or  prejudice  any  of  such  participating  air  carriers. 

Discrimination 

(b)  No  air  carrier  or  foreign  air  carrier  shall  make, 
give,  or  cause  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  port,  locality,  or 
description  of  traffic  in  air  transportation  in  any  respect 
whatsoever  or  subject  any  particular  person,  port,  locality, 
or  description  of  traffic  in  air  transportation  to  any  un¬ 
just  discrimination  or  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever. 

•  •  •  • 

Complaints  to  and  Investigations  by  the  Authority 

Sec.  1002  [49  TJJ3.C.  §  642] 

•  •  •  • 

Power  to  Prescribe  Rates  and  Practices  of  Air  Carriers 

(d)  Whenever,  after  notice  and  hearing,  upon  complaint, 
or  upon  its  own  initiative,  the  Authority  [Board]  shall 
be  of  the  opinion  that  any  individual  or  joint  rate,  fare, 
or  charge  demanded,  charged,  collected  or  received  by 
any  air  carrier  for  interstate  or  overseas  air  transports^ 
tion,  or  any  classification,  rule,  regulation,  or  practice 
affecting  such  rate,  fare,  or  charge,  or  the  value  of  the  serv- 


ice  thereunder,  is  or  will  be  unjust  or  unreasonable,  or  un¬ 
justly  discriminatory,  or  unduly  preferential,  or  unduly 
prejudicial,  the  Authority  [Board]  shall  determine  and 
prescribe  the  lawful  rate,  fare,  or  charge  (or  the  maxi¬ 
mum  or  minimum,  or  the  maximum  and  minimum  thereof) 
thereafter  to  be  demanded,  charged,  collected,  ot  received, 
or  the  lawful  classification,  rule,  regulation,  or  practice 
thereafter  to  be  made  effective :  Provided ,  That  as  to  rates, 
fares,  and  charges  for  overseas  air  transportation,  the 
Authority  [Board]  shall  determine  and  prescribe  only  a 
just  and  reasonable  maximum  or  minimum  or  maximum 
and  minimum  rate,  fare,  or  charge. 

Rule  of  Rate  Making 

(e)  In  exercising  and  performing  its  powers  and  duties 
with  respect  to  the  determination  of  rates  for  the  carriage 
of  persons  or  property,  the  Authority  [Board]  shall  take 
into  consideration,  among  other  factors — 

(1)  The  effect  of  such  Tates  upon  the  movement  of 
traffic ; 

(2)  The  need  in  the  public  interest  of  adequate  and 
efficient  transportation  of  persons  and  property  by  air 
carriers  at  the  lowest  cost  consistent  with  the  furnishing 
of  such  service; 

1  (3)  Such  standards  respecting  the  character  and  quality 
of  service  to  be  rendered  by  air  carriers  as  may  be  pre¬ 
scribed  by  or  pursuant  to  law; 

(4)  The  inherent  advantages  of  transportation  by  air¬ 
craft;  and 

1  (5)  The  need  of  each  air  carrier  for  revenue  sufficient 
to  enable  such  air  carrier,  under  honest,  economical,  and 
efficient  management,  to  provide  adequate  and  efficient  air 
carrier  service. 

Orders,  Notices,  and  Service 

Sec.  1005  [49  U.S.C.  §  645] 

•  •  •  • 

Form  and  Service  of  Orders 

(f)  Every  order  of  the  Authority  [Board]  shall  set 
forth  the  findings  of  fact  upon  which  it  is  based,  and  shall 
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be  served  upon  the  parties  to  the  proceeding  and  the 
persons  affected  by  such  order. 

Consolidation  of  Applications 

Rule  12  of  CAB  Rules  of  Practice  [14  Code  Fed.  Regs. 

§302.12  (1953)] 

•  •  •  • 

(b)  Time  for  filing.  A  motion  to  consolidate  or  con¬ 
temporaneously  consider  an  application  with  any  other 
application  shall  be  filed  not  later  than  the  prehearing 
conference  in  the  proceeding  with  which  consolidation  or 
contemporaneous  consideration  is  requested,  and  shall 
relate  only  to  a  then  pending  application.  If  made  at 
such  conference  the  motion  may  be  oral.  All  motions  for 
consolidations  or  for  consideration  of  issues  which  enlarge, 
expand,  and  change  the  nature  of  a  proceeding  shall  be 
addressed  to  the  Board  unless  made  orally  at  the  prehear-  . 
ing  conference,  in  which  event  the  presiding  Examiner 
will  present  such  motion  to  the  Board  for  its  decision.  A 
motion  which  is  not  timely  filed  shall  be  dismissed  unless 
the  movant  shall  clearly  show  good  cause  for  his  fail¬ 
ure  to  file  such  motion  on  time.  A  motion  which  does  not 
relate  to  an  application  pending  at  the  time  of  or  before 
the  prehearing  conference  in  the  proceeding  with  which 
consolidation  or  contemporaneous  consideration  is  re¬ 
quested  shall  likewise  be  dismissed  unless  the  movant  shall  j 
clearly  show  good  cause  for  his  failure  to  file  the  applica¬ 
tion  within  the  prescribed  period. 

Petitions  for  Reconsideration 

Rule  37  of  CAB  Rules  of  Practice  [14  Code  Fed.  Regs. 

§302.37  (1953)] 

(a)  Time  for  filing.  A  petition  for  reconsideration,  re-  | 
hearing  or  reargument  may  be  filed  by  any  party  to  a  j 
proceeding  within  thirty  (30)  days  after  the  date  of  serv¬ 
ice  of  a  final  order  by  the  Board  in  such  proceeding  un¬ 
less  the  time  is  shortened  or  enlarged  by  the  Board,  except  j 
that  such  petition  may  not  be  filed  with  respect  to  j 
an  initial  decision  which  has  become  final  through  failure 
to  file  exceptions  thereto.  However,  neither  the  filing  nor  j 
the  granting  of  such  a  petition  shall  operate  as  a  stay 
of  such  final  order  unless  specifically  so  ordered  by  the  j 
Board.  After  the  expiration  of  the  period  for  filing  a  j 
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petition,  a  motion  for  leave  to  file  snch  petition  may  be 
filed;  but  no  snch  motion  shall  be  granted  except  on  a 
showing  of  unusual  and  exceptional  circumstances,  con¬ 
stituting  good  cause  for  failure  to  make  timely  filing. 
Within  ten  (10)  days  after  a  petition  for  reconsideration, 
rehearing,  or  reargument  is  filed,  any  party  to  the  pro¬ 
ceeding  may  file  an  answer  in  support  of  or  in  opposi¬ 
tion  to  the  petition. 
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APPENDIX  B 

Order  No.  E-7559 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  14th  day  of  J uly,  1953. 

Docket  No.  986  et  al . 

I 

In  the  Matter  of  I 

i 

Braniff  Airways,  Inc. 

and  other  applicants  for  certificates  or  amendments  to  cer¬ 
tificates  of  public  convenience  and  necessity  known  as  the 

New  York-Chicago  Service  Case 

Order  ! 

i 

By  Order  No.  E-7356,  adopted  May  4,  1953,  the  Board 
consolidated  various  applications  for  hearing  before  an 
examiner  of  the  Board  at  a  time  and  place  to  be  herein¬ 
after  designated.  Subsequently,  a  number  of  additional  j 
requests  for  consolidation  have  been  received,  as  follows: 

1.  American  Airlines,  Inc.,  filed  a  motion  to  consolidate  j 
its  application  in  Docket  No.  6136,  as  amended;  United  Air 
Lines,  Inc.,  has  filed  an  answer  opposing  the  said  motion, 
and  American  has  filed  a  reply  to  the  said  answer.  The 
applicant  seeks  an  extension  of  route  No.  7  (a)  beyond  the 
intermediate  point  Detroit,  Mich.,  to  the  coterminal  points 
New  York,  N.Y.,  and  Newark,  N.J.,  via  the  intermediate 
point  Philadelphia,  Pa.,  and  (b)  beyond  the  intermediate  j 
point  Detroit,  Mich.,  to  the  coterminal  points  New  York, 
N.Y.,  and  Newark,  N.J.,  via  the  intermediate  points  Cleve¬ 
land,  Ohio,  and  Philadelphia,  Pa.  American  alleges  in  sup-  j 
port  thereof  that  the  question  of  service  to  or  from  the  city  j 
of  Philadelphia  was  excluded  from  consideration  up  to  the 
time  of  the  aforesaid  order  of  consolidation  in  this  case, 
Order  No.  E-7356,  which  expanded  the  area  under  consid-  j 
eration  so  as  to  include  Philadelphia. 

2.  North  American  Airlines  System  has  filed  a  petition 
for  reconsideration,  and  a  supplement  to  the  said  petition, 

. 

I 


i 
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asking  the  Board  to  reconsider  its  action  refusing  to  con¬ 
solidate  North  American’s  application  in  Docket  No.  6063. 
Trans  World  Airlines,  Inc.,  filed  answers  in  opposition  to 
this  petition  for  reconsideration  and  to  the  supplement 
thereto.  North  American  alleges,  among  other  things,  that 
it  had  no  notice  of  the  prehearing  conference. 

3.  Capital  Airlines,  Inc.,  has  filed  a  petition  for  recon¬ 
sideration  of  the  Board’s  refusal  to  consolidate  Capital’s 
application  in  Dockets  Nos.  2259  and  3403.  Eastern  Air 
Lines,  Inc.,  and  United  Air  Lines,  Inc.,  filed  answers  op¬ 
posing  the  said  motion. 

4.  Mohawk  Airlines,  Inc.,  has  filed  an  application,  Docket 
No.  6179,  for  amendment  of  its  certificate  so  as  to  authorize 
nonstop  service  between  Rochester  and  New  York/Newark, 
Syracuse  and  New  York/Newark,  Syracuse  and  Buffalo, 
and  Binghamton  and  Buffalo,  New  York,  together  with  a 
motion  to  consolidate  Docket  No.  6179  despite  the  late  filing. 
United  Air  Lines,  Inc.,  has  filed  an  answer  in  opposition 
to  the  said  motion  to  consolidate.  Mohawk  alleges  that  it 
sought  at  the  prehearing  conference  to  eliminate  these 
issues  from  consideration  in  this  proceeding,  and  that  this 
motion  was  denied  by  Order  No.  E-7356.  Since  the  issues 
of  such  service  will  be  tried,  Mohawk  seeks  also  to  become 
an  applicant  therefor. 

After  consideration  of  the  foregoing  petitions  and  mo¬ 
tions,  the  Board  finds  as  follows : 

L  The  notice  of  prehearing  conference  in  this  proceeding 
did  not  indicate  that  the  issue  of  service  to  Philadelphia 
would  be  included  within  the  scope  of  the  proceeding,  and 
that  issue  was  added  for  the  first  time  in  the  order  of  con¬ 
solidation,  Order  No.  E-7356.  In  view  of  the  fact  that 
American  had  no  notice  with  respect  to  Philadelphia,  that 
it  promptly  filed  its  request  for  consolidation,  and  that 
consolidation  will  increase  the  number  of  parties  seeking 
authorization  to  serve  Philadelphia  but  will  not  otherwise 
increase  the  scope  of  the  proceeding,  the  Board  finds  that 
American  has  shown  good  cause  for  consolidation  of  its 
application,  Docket  No.  6136. 

2.  The  application  of  North  American  (filed  April  3, 
1953,  prior  to  the  order  of  consolidation  herein)  likewise 
includes  the  issue  of  service  to  Philadelphia.  As  in  the  case 


of  American,  North  American  had  no  notice  with  respect 
to  hearing  upon  such  issues,  and  its  application,  insofar  as 
it  requests  service  between  Philadelphia  and  other  points 
encompassed  within  the  scope  of  this  proceeding,  should  be 
consolidated  for  like  reasons.  Moreover,  with  respect  to 
the  remainder  of  the  routes  proposed  by  North  American 
which  are  encompassed  within  the  scope  of  this  proceeding, 
we  conclude  also,  on  the  basis  of  all  of  the  circumstances, 
that  North  American  may  have  failed  to  receive  notice  of 
the  prehearing  conference,  and  that  the  consolidation  of 
those  portions  of  North  American’s  application  encom¬ 
passed  within  the  scope  of  this  proceeding  will  increase  the 
number  of  parties  but  will  not  otherwise  expand  the  scope  j 
of  the  proceeding.  In  addition,  in  view  of  the  fact  that  the 
issue  of  service  to  Philadelphia  by  North  American  will  be  i 
tried  in  this  proceeding  it  is  in  the  interest  of  orderly  and 
efficient  procedure  to  consider  herein  all  of  the  routes  pro¬ 
posed  by  North  American  which  are  encompassed  within 
the  scope  of  the  proceeding;  and  the  consolidation  of  the 
issues  of  service  by  North  American  between  points  other 
than  Philadelphia  will  not  unduly  delay  the  proceeding  j 
over  and  above  such  delay  as  may  be  caused  by  including 
the  issue  of  service  by  North  American  to  Philadelphia.1 
Accordingly,  the  Board  finds  that  North  American  has 
shown  good  cause  for  the  consolidation  of  those  portions  I 
of  its  application  in  Docket  No.  6063  which  request  author¬ 
ity  to  serve  points  encompassed  within  the  scope  of  this 
proceeding.  \ 

3.  That  the  matters  set  forth  in  the  petition  of  Capital  j 

do  not  constitute  good  cause  for  the  late  filing  of  its  re¬ 
quest  for  consolidation  or  otherwise  warrant  granting  of 
the  relief  requested.  ,  j 

•  ,  *  t 

4.  That  Mohawk’s  request  for  consolidation  was  not  j 
timely  filed  within  the  purview  of  Buie  12  of  Part  302  of 
the  Buies  of  Practice,  that  said  request  relates  to  an 

“ “ “™*  I 

I  In  its  petition  for  reconsideration,  North  American  reprcacnts  it  can  ,! 
furnish  the  necessary  exhibits  and  meet  the  procedural  deadlines  in  the  pro-  1 
ceeding,  and  therefore  that  no  delay  will  ensue.  The  Board  recognizes  that  i 
the  time  which  has  elapsed  since  the  filing  of  North  American  's  petition  npy  } 
require  that  consideration  be  given  to  a  request  for  an  extension  of  time 
within  which  to  file  exhibits.  However,  in  view  of  North  American's  repre¬ 
sentations,  the  Board  will  expect  the  carrier  to  submit  its  exhibits  within  a , 
reasonable  time  so  as  not  to  delay  the  proceeding  unduly,  and  will  entertain 
a  morion  to  sever  and  defer  action  on  North  American's  application  if  it  is 
unable  to  do  so. 
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amendment  of  an  application  which  was  not  pending  at  the 
time  of  the  prehearing  conference  in  this  proceeding;  that 
good  cause  for  such  late  filing  has  not  been  shown;  and 
that  such  request  should  be  dismissed. 

Accordingly,  It  Is  Ordered  : 

1.  That  the  portions  of  North  American’s  application  in 
Docket  No.  6063  which  seek  a  certificate  of  public  conven¬ 
ience  and  necessity  so  as  to  authorize  service  (a)  between 
Chicago,  Illinois,  Philadelphia,  Pa.,  and  New  York,  N.Y., 
and  (b)  between  Chicago,  Illinois,  Detroit,  Mich.,  Cleve¬ 
land,  Ohio,  Pittsburgh,  Pa.,  and  New  York,  N.Y.,  be  sev¬ 
ered  from  Docket  No.  6063  and  assigned  Docket  No.  6220. 

2.  That  the  following  applications  be  and  they  hereby  are 
consolidated  into  this  proceeding :  American  Airlines,  Inc., 
Docket  No.  6136,  and  North  American  Airlines  System, 
Docket  No.  6220. 

3.  That  the  motion  of  Mohawk  Airlines,  Inc.,  be  and  it 
hereby  is  dismissed. 


4.  That  the  motions  and  petitions  referred  to  above,  ex¬ 
cept  to  the  extent  that  they  are  granted  or  dismissed,  be 
and  they  hereby  are  denied. 

By  the  Civil  Aeronautics  Board : 


(seal) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secrestary 


Member  Lee  Dissenting  : 


Fair  play  requires  that  I  dissent  from  the  Board’s  order 
of  consolidation  in  this  proceeding.  The  majority  has  re¬ 
fused  to  consolidate  Capital’s  application,  Docket  No.  3403, 
on  the  grounds  that  (1)  it  would  inject  issues  beyond  the 
scope  of  this  proceeding  and  (2)  the  request  for  consolida¬ 
tion  was  not  timely  filed  within  the  purview  of  Buie  12  of 
Part  302  of  the  Board’s  Rules  of  Practice. 

With  respect  to  the  question  of  timely  filing  it  is  difficult 
for  me  to  justify  the  Board’s  action  in  consolidating  other 
•  applications  whose  untimeliness  have  been  even  more  glar¬ 
ing  that  that  of  Capital.  I  agree  with  the  majority’s  liberal 
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view  that  these  additional  applications  shonld  be  folded 
into  this  proceeding,  but  I  fail  to  see  how  the  majority  can 
exclude  Capital  on  the  basis  of  untimely  filing  because 
Capital’s  application  was  filed  long  before  others  now  be¬ 
ing  consolidated  and  Capital  has  submitted  valid  reasons 
for  its  failure  to  file  sooner. 

Of  greater  significance  than  the  matter  of  untimely  filing 
is  the  majority’s  refusal  to  consolidate  Capital’s  applica¬ 
tion  on  the  ground  that  it  would  inject  issues  beyond  the 
scope  of  this  proceeding.  I  cannot  agree  with  this  conclu¬ 
sion.  There  is  already  consolidated  in  this  proceeding 
Northwest’s  application,  Docket  No.  4988,  which  seeks  to 
designate  Chicago  as  an  intermediate  point  on  Northwest’s 
route  between  Milwaukee  and  Detroit.  Thus,  there  will  be 
presented  in  this  case  the  specific  issue  of  whether  North¬ 
west  should  be  awarded  a  route  which  establishes  a  new 
service  between  Milwaukee  and  Detroit  via  Chicago.  Capi¬ 
tal’s  application,  Docket  No.  3403,  also  seeks  to  designate 
Chicago  as  an  intermediate  point  between  Milwaukee  and 
Detroit.  Capital,  however,  is  being  denied  the  opportunity 
to  present  exhibits  and  submit  evidence  in  support  of  the 
very  same  route  which  Northwest  is  being  permitted  to 
prosecute  in  this  case.  *  ?, 

Surely  if  Northwest  is  a  successful  applicant  for  a  Mil- 
waukee-Chicago-Detroit  route,  Capital’s  chances  of  secur¬ 
ing  such  a  route  in  the  future  are  substantially  diminished. 
It  is  not  my  intention  at  this  time  to  prejudge  this  issue, 
nor  have  I  reached  any  conclusion  as  to  whether  Northwest, 
Capital,  or  any  other  applicant  should  be  permitted  to 
operate  a  route  between  Milwaukee,  Chicago  and  Detroit 
It  is  my  belief,  however,  that  all  applicants  should  be  given 
an  equal  opportunity  to  present  their  case  to  the  Board  so 
that  the  Board  will  be  in  a  position  to  select  the  best  ap¬ 
plicant  to  provide  this  service  if  it  finds  that  such  service 
is  required  by  the  public  convenience  and  necessity.  In  my 
opinion,  the  action  of  the  majority  in  excluding  Capital’s 
application  is  a  violation  of  the  spirit  and  principles  of  the 
Administrative  Procedure  Act. 

/s/  Josh  Lee 
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APPENDIX  C 


Order  No.  E-7804 


!  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  8th  day  of  October,  1953 

Docket  No.  2355  et  al. 

In  the  matter  of  the  application  of 
Trans  World  Airlines,  Inc. 

to  include  Tulsa  and  Oklahoma  City,  Okla.,  as  intermediate 
points  on  route  No.  2,  known  as  the 

Additional  Southwest-Northeast  Service  Case 

Ordar  Consolidating  Applications  for  Hearing 

At  a  prehearing  conference  in  connection  with  the  above- 
noted  application  of  Trans  World  Airlines,  Inc.,  in  Docket 
No.  2355,  held  on  March  17, 1953,  the  discussions  were  con¬ 
fined  to  the  subject  of  the  scope  of  the  proceeding  and  what 
then  pending  applications  should  be  included  therein.  In 
accordance  with  the  direction  of  the  Examiner,  interested 
parties  thereafter  submitted  their  suggestions  with  respect 
to  consolidation  to  the  Examiner  in  writing,  and  further 
time  was  allotted  within  which  to  submit  counter-proposals. 
Consideration  has  been  given  to  the  following  applications 
in  reaching  a  determination  as  to  the  scope  of  the  pro¬ 
ceeding: 

Aero  Finance  Corporation,  Docket  No.  6013 
American  Airlines,  Inc.,  Dockets  Nos.  2141  and  6005 
Braniff  Airways,  Inc.,  Dockets  Nos.  4348  and  5728 
Capital  Airlines,  Inc.,  Dockets  Nos.  2259,  3452,  4325, 
and  6004 

Chicago  &  Southern  Air  Lines,  Inc.,  Dockets  Nos.  2452, 
5739  and  6009 

Continental  Airlines,  Inc.,  Dockets  Nos.  5613  and  6015 
Delta  Air  Lines,  Inc.,  Docket  No.  6011 
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Eastern  Air  Lines,  Inc.,  Dockets  Nos.  3292,  3406,  3501, 
3733,  4144,  4732,  5384,  6052,  6053,  6054,  6055,  6056 
and  6057 

National  Airlines,  Inc.,  Dockets  Nos.  3546,  5701,  5702 
and  5703 

North  American  Airlines,  Inc.,  Docket  No.  6063 
Northeast  Airlines,  Inc.,  Docket  No.  5192 
Trans  World  Airlines,  Inc.,  Docket  No.  2355 
United  Air  Lines,  Inc.,  Dockets  Nos.  5970,  5971,  6001 
and  6002 

City  of  San  Antonio,  Docket  No.  6026 
Hickory,  N.  C.,  Docket  No.  5600 
Nashville,  Tenn.,  Docket  No.  5814 

After  consideration  of  the  foregoing  applications  and  the 
comments  of  the  various  parties  with  respect  to  the  scope 
of  the  proceeding,  the  Board  has  concluded  that  since  the 
Trans  World  Airlines,  Inc.  (TWA)  application  raises, 
among  others,  issues  of  additional  service  between  Tulsa 
and  Oklahoma  City,  on  the  one  hand,  and  the  northeastern 
cities  of  Pittsburgh,  Washington,  Baltimore,  Philadelphia 
and  New  York/Newark  (hereinafter  referred  to  as  the 
northeastern  cities),  on  the  other,  the  public  interest  would 
be  served  by  considering  at  the  same  time  all  pending  ap¬ 
plications  which  propose  similar  additions  or  improvements 
in  service,  and  that  there  should  be  considered  at  the  same 
time  similar  service  improvements  between^ cities  in  the 
Texas  area,  particularly  Forth  Worth,  Houston^,  Dallas 
and  San  Antonio  (these  cities,  together  with  Tulsa  and 
Oklahoma  City,  are  hereinafter  called  the  Oklahoma-Texas 
cities),  and  the  northeastern  cities.  The  Board  has  also 
concluded  that  in  considering  possibilities  for  the  improve¬ 
ment  of  service  between  the  Texas  cities  and  the  north¬ 
eastern  cities  consideration  should  not  be  confined  to  pro¬ 
posals  which  would  achieve  improvements  with  routings 
via  Oklahoma  City  and  Tulsa  or  on  a  nonstop  basis  but  that 
consideration  should  also  be  given  to  proposals  which  would 
achieve  such  improvements  with  routings  via  Memphis, 
New  Orleans  or  Atlanta. 

Many  of  the  above-listed  applications  in  addition  to  con¬ 
taining  proposals  which  would  result  in  improved  services 
between  the  Oklahoma-Texas  cities  and  the  northeastern 
cities  include  other  proposals  which  present  such  a  variety 
of  issues  that  an  unmanageable  proceeding  would  result  if 
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all  were  included.  In  order  to  accomplish  within  a  reason¬ 
able  time  the  consideration  of  the  possibilities  for  improv¬ 
ing  service  between  the  Oklahoma-Texas  cities  and  the 
northeastern  cities  and  in  a  proceeding  which  will  be  con¬ 
sistent  with  reasonable  standards  of  due  process  in  pro¬ 
cedure  and  will  best  serve  the  public  interest,  it  will  be 
necessary  to  exclude  issues  of  service  except  on  long  haul 
flights.  Accordingly,  except  for  TWA’s  Docket  No.  2355 
any  authorization  granted  herein  will  be  subject  to  the  con¬ 
dition  that  any  new  service  authorized  herein  may  be  pro¬ 
vided  only  on  through  flights  between  one  or  more,  of  the 
Oklahoma-Texas  cities  and  one  or  more  of  the  northeastern 
cities.1  Thus,  a  successful  applicant  will  be  able  to  carry 
fill-up  traffic  but  will  not  be  authorized  to  originate  or  ter¬ 
minate  flights  at  any  point  between  the  northeastern  cities 
and  the  Oklahoma-Texas  cities. 

The  applications  of  Eastern  Air  Lines,  Inc.  (Eastern) 
in  Dockets  Nos.  6052-6057,  inclusive,  and  the  application  of 
North  American  Airlines,  Inc.  (North  American)  in  Docket 
No.  6063,  were  filed  subsequent  to  the  prehearing  confer¬ 
ence  and  requests  for  the  consolidation  of  these  applica¬ 
tions  insofar  as  such  requests  are  based  upon  the  fact  that 
ultimate  disposition  thereof  will  be  affected  by  earlier  dis¬ 
position  of  the  TWA  application  in  Docket  No.  2355,  are 
not  timely  made  in  view  of  the  provisions  of  Rules  12  of  the 
Board's  Rules  of  Practice.  However,  to  the  extent  that  the 
Eastern  applications  include  proposals  for  service  between 
tiie  Oklahoma-Texas  cities,  other  than  Tulsa  and  Oklahoma 
City,  on  the  one  hand,  and  the  northeastern  cities,  on  the  i 

other,  and  such  proposals  do  not  duplicate  requests  in  other 
Eastern  applications  previously  filed  and  included,  they 
will  be  consolidated  into  the  proceeding.  To  the  extent  that 
the  North  American  application  includes  proposals  for 
service  corresponding  to  those  which  will  be  considered  in 
this  proceeding,  it  will  be  included,  despite  the  fact  that  it 
was  not  timely  filed  within  the  meaning  of  the  provisions 
of  Rule  12.  The  reasons  for  the  exception  in  the  case  of 

l  Moreover,  the  Board,  in  the  absence  of  farther  hearing  and  notice  to 
interested  parties,  -will  not  grant  a  portion  of  an  application  to  which  sneh 
a  condition  would  be  inapplicable.  For  example,  it  would  be  beyond  the 
■cope  of  the  issues  in  this  proceeding,  in  the  absence  of  farther  hearing  and 
nonce  to  interested  parties,  to  award  certificates  of  public  convenience  and 
necessity  to  United  Air  lines,  Inc.  (United)  or  North  American  between  the 
terminals  St.  Louis  and  New  York,  with  or  without  intermediate  points. 


North  American  are  the  same  as  those  recited  in  Orders 
Nos.  E-7559  and  E-7615  with  respect  to  the  same  applica¬ 
tion  of  North  American  insofar  as  it  proposes  services 
corresponding  with  those  to  be  considered  in  the  New  York- 
Chicago  Service  Case,  Docket  No.  986  et  aL,  and  the  Denver 
Service  Case,  Docket  No.  1841  et  aL 

The  proposals  set  forth  in  the  comments  vary  from 
suggestions  that  the  proceeding  include  the  minimum 
number  of  applications  which  the  Board  would  be  legally 
required  to  hear  under  the  so-called  Askbacker  doctrine, 
to  proposals  to  include  for  consideration  a  number  of  new 
and  additional  transcontinental  services.  The  suggestions 
to  which  particular  reference  need  be  made  in  view  of  the 
final  conclusions  herein  are  one  by  Braniff  Airways,  Inc. 
(Braniff)  to  eliminate  from  the  TWA  application  issues 
of  service  westward  from  Tulsa  and  Oklahoma  City;  con¬ 
tentions  by  United  Air  Lines,  Inc.  (United)  and  Eastern 
that  they  are  entitled  to  the  consideration  of  proposals 
for  completely  new  transcontinental  routes;  the  request  of 
the  City  of  San  Antonio  in  Docket  No.  6026  that  the 
restriction  now  imposed  on  American  Airlines,  Inc. 
(American)  with  respect  to  service  to  San  Antonio  on 
route  FAM-26  be  removed;  and  the  request  by  Northeast 
Airlines,  Inc  (Northeast)  that  there  be  excluded  from  the 
proceeding  issues  of  additional  local  service  between  New 
York  and  Washington. 

Braniff ’s  suggestion  that  the  western  aspects  of  the 
TWA  application  be  eliminated  is  based  on  a  claim  that 
otherwise  the  proceeding  would  * *  inject  questions  of 
competition”  with  Braniff,  Continental  Airlines,  Inc. 
(Continental)  and  American,  and  also  on  the  grounds  that 
service  between"  Tulsa/Oklahoma  City  and  west  coast 
points  was  considered  in  the  so-called  Southern  Service  to 
the  West  Case ,  Docket  No.  1102,  and  should  not  be  retried 
at  this  time.  Braniff  states  that  if  the  TWA  application 
is  not  so  restricted  it  will  file  an  application  containing 
similar  western  aspects  and  ask  to  have  it  consolidated. 

The  fact  that  the  TWA  application  “injects  questions  of 
competition”  does  not  constitute  grounds  for  restricting  it. 
Every  proposal  for  new  service  injects  questions  of  com¬ 
petition  and  the  Board  has  heretofore,  and  will  continue 
hereafter,  to  give  a  full  and  fair  hearing  to  carriers  that 
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will  be  affected  by  such  competition.  With  respect  to  the 
contention  that  service  between  Tulsa/Oklahoma  City  and  * 
west  coast  points  was  considered  in  the  Southern  Service 
to  the  West  Case,  it  is  sufficient  to  point  out  that  the  TWA 
application,  although  pending  at  the  time  of  that  proceed¬ 
ing,  was  not  included  therein.  In  fact,  such  a  request  by 
TWA  was  denied  by  the  Board  (Order  Serial  No.  E-2391, 
January  18,  1949).  As  to  Braniff’s  statement  that  it  will 
file  an  application  containing  western  aspects  similar  to 
those  contained  in  the  TWA  application,  it  appears  appro¬ 
priate  to  note  at  this  time  that  while  the  disposition  of 
any  request  for  consolidation  of  such  an  application  will, 
of  course,  be  determined  after  it  is  filed,  Braniff  has  been 
on  notice  of  the  western  implications  contained  in  the 
TWA  application  at  all  times  since  it  was  filed  in  1946  and 
in  the  absence  of  an  unusual  showing  would  be  precluded 
by  the  provisions  of  Rule  12  of  the  Board’s  Rules  of 
Practice  from  favorable  action  on  the  consolidation  request. 

The  Eastern  and  United  requests  to  have  the  proceeding 
include  new  transcontinental  route  proposals  by  these 
carriers  are  based  on  the  contention  that  the  Board  is 
required  to  include  them  since  the  addition  of  Tulsa  and 
Oklahoma  City  to  TWA’s  route  will  permit  TWA  to 
provide  an  “alternate”  transcontinental  routing.  The  im¬ 
plications  of  such  an  argument  are  obvious.  By  the  same 
token,  the  addition  of  a  point  to  the  system  of  any  carrier 
would  require  the  Board  to  hear  any  proposal  for  a  route 
duplicating  in  a  part  or  in  its  entirety  the  route  of  the 
applicant  carrier.  The  so-called  Ashbacker  doctrine  does 
not  require  such  fantastic  results.  While  the  addition  of 
Tulsa  and  Oklahoma  City  to  TWA’s  route  might  affect  in 
some  degree  the  subsequent  consideration  of  the  Eastern 
and  United  transcontinental  proposals,  such  effect  would 
be  confined  to  these  two  cities,  a  relatively  insignificant 
part  of  a  transcontinental  route.  These  Eastern  and  United 
proposals  and  the  addition  of  Tulsa  and  Oklahoma  City  to 
TWA’s  route  are  not  mutually  exclusive. 

The  application  of  the  City  of  San  Antonio  in  Docket 
No.  6026  includes  alternative  requests  for  the  removal  of 
the  restriction  on  American’s  route  to  Mexico  City  or  the 
extension  of  this  carrier’s  route  No.  4  to  San  Antonio. 
The  amendment  of  American’s  foreign  route  would  inject 
into  the  proceeding  the  necessity  of  complying  with  the 


provisions  of  section  801  of  the  Act  relating  to  the  approval  | 
of  snch  amendments  by  the  President  The  San  Antonio 
application  will  be  included  in  the  proceeding  but  only  with 
respect  to  the  extension  of  route  No.  4.  .  ^ 

The  request  of  Northeast  to  exclude  issues  of  local  j 
service  between  New  York  and  Washington  is  made  because  *  j 
of  this  carrier’s  concern  with  respect  to  its  application  in  [ 
Docket  No.  5192  for  a  New  York-Miami  route  via  Phila¬ 
delphia  and  Washington  and  other  intermediate  points.  ( 
It  points  out  that  the  traffic  volume  between  New  York  and  j 
Washington  may  be  an  important  factor  in  the  grant  or 
denial  of  its  New  York-Miami  application.  The  limitations  \ 
with  respect  to  local  service  between  all  of  the  north-  j 
eastern  cities  will  meet  Northeast’s  objection  in  this 
respect  However,  further  examination  also  reveals  that 
the  inclusion  of  the  Delta  application  in  Docket  No.  6011 
could  conceivably  result  in  an  additional  New  York-Miami  j 
routing.  In  order  to  minimize  the  effects  of  such  a 
possibility,  the  Delta  application  will  be  considered  subject 
to  the  provision  that  no  through  plane  service  will  be  It 
operated  between  any  of  the  northeastern  cities  and  points  j 
south  of  Atlanta  on  this  carrier’s  route  No.  54. 


The  comments  with  respect  to  the  scope  of  the  proceeding 
contain  very  few  references  to  the  possibility  of  achieving 
some  service  improvements  through  interchange  opera¬ 
tions,  either  over  routes  as  now  established  or  with  minor 
route  adjustments,  such  as  proposed  by  Continental  While 
the  Board  is  of  the  opinion  that  the  possibility  of  achieving 
improvements  through  interchanges  must  be  taken  into 
account,  it  would  be  impracticable  at  this  time  to  canvass 
and  enumerate  all  the  interchange  possibilities  and  align 
the  proceeding  to  make  it  possible  in  the  final  order  to 
direct  the  operation  of  one  or  more  such  services.  As  an 
alternative,  the  Board  will  receive  evidence  relating  to 
any  interchange  service  which  would  achieve  service  im¬ 
provements  within  the  scope  of  the  proceeding.  No  such 
interchanges,  however,  will  be  ordered  without  further 
hearing  and  after  notice  to  all  parties  specifically  identify¬ 
ing  any  interchange  which  may  appear  to  be  desirable.  ' 

Accordingly,  It  Is  Ordered: 


•  i 

I 


L  That,  subject  to  the  provisions  of  section  2  hereof,  j 
the  following  applications,  with  the  limitations  indicated,  { 


i 
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be  and  they  are  hereby  consolidated  for  hearing  and 
decision  into  this  proceeding: 

Aero  Finance  Corporation,  Docket  No.  6013. 

American  Airlines,  Inc.,  Docket  No.  2141.  This  applica¬ 
tion  requests  the  addition  of  Pittsburgh  as  an  inter¬ 
mediate  point  on  routes  Nos.  4  and  25.  It  will  be 
included  in  this  proceeding  only  to  the  extent  that  it 
requests  the  addition  of  Pittsburgh  on  route  No.  4. 

American  Airlines,  Inc.,  Docket  No.  6005.  That  part  of 
this  application  which  requests  an  extension  of  route 
No.  4  from  Cincinnati  to  Detroit  will  not  be  considered. 

Braniff  Airways,  Inc.,  Docket  No.  4348. 

Braniff  Airways,  Inc.,  Docket  No.  5728. 

Capital  Airlines,  Inc.,  Docket  No.  3452. 

Capital  Airlines,  Inc.,  Docket  No.  4325. 

Capital  Airlines,  Inc.,  Docket  No.  6004.  This  applica¬ 
tion  which  requests  the  consolidation  of  routes  Nos.  51 
and  55  is  included  but  with  the  provision  that  any 
consolidation  approved  herein  will  not  expand  the 
operating  authority  of  Capital  except  to  the  extent  of 
operations  that  will  conform  to  the  scope  of  this  case. 

Delta  Air  Lines,  Inc.,  Docket  No.  6011.  This  application 
does  not  specifically  name  Austin,  Texas,  as  a  point 
to  be  served  on  any  of  the  proposed  route  extensions. 
In  accordance  with  a  request  by  Delta  made  in  con¬ 
nection  with  a  request  for  the  dismissal  of  a  number 
of  applications  previously  filed  by  Chicago  &  Southern 
Air  Lines,  Inc.,  one  of  which  specifically  mentioned 
Austin,  this  Delta  application  in  Docket  No.  6011  will 
be  construed  so  as  to  request  authority  to  serve 
Austin  in  the  event  it  appears  that  such  service  should 
be  provided.  This  Delta  application  will  be  included 
subject  to  the  provision  that  any  authorization  issued 
herein  providing  for  an  extension  of  Delta’s  system 
from  Atlanta  to  one  or  more  of  the  northeastern  cities 
will  be  subject  to  a  condition  that  no  through  plane 
service  will  be  operated  between  any  of  the  north¬ 
eastern  cities  and  points  on  Delta’s  route  No.  54  south 
of  Atlanta. 
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Eastern  Air  Lines,  Inc^  Docket  No.  3292.  This  applica¬ 
tion  requests  the  consolidation  of.  the  Memphis- 
Nashville-Louisville  segment  of  route  No.  10  with 
route  No.  47  and  the  addition  of  Cincinnati  as  an 
intermediate  point  on  route  No.  47.  It  will  be  included 
in  this  proceeding  only  with  respect  to  the  route  con¬ 
solidation  request  and  subject  to  the  provision  that 
any  consolidation  approved  herein  will  not  expand  the 
operating  authority  of  Eastern  except  to  the  extent  of 
operations  that  will  conform  to  the  scope  of  this. case. 

•  ■  .  *'  ,  V-  »  , 

Eastern  Air  Lines,  Inc^  Docket  No.  3406.  This  applica¬ 
tion  will  be  considered  only  to  the  extent  that  it 
requests  an  extension  of  route  No.  5  from  Chattanooga 
to  Memphis  via  Muscle  Shoals  and  the  removal  of 
certain  restrictions  with  respect  to  service  to  and  from 
Memphis. 

Eastern  Air  Lines,  Inc^  Docket  No.  4144.  This  applica¬ 
tion  requests  an  extension  of  route  No.  5  from  Houston 
to  Dallas/Fort  Worth  via  a  number  of  intermediate 
points  which  would  result  in  a  local  service  authoriza¬ 
tion.  Issues  of  service  as  to  these  intermediate  points 
will  not  be  included. 

Eastern  Air  Lines,  Inc^  Docket  No.  4732.  This  applica¬ 
tion  requests  the  extension  of  route  No.  47  from  Louis¬ 
ville  to  Memphis  via  Paducah  and  the  addition  of 
Paducah  as  an  intermediate  point  on  route  No.  10 
between  St.  Louis  and  Nashville.  Issues  with  respect 
to  service  at  Paducah  on  route  No.  10  will  not  be 
included. 

Eastern  Air  Lines,  Inc.,  Docket  No.  5384. 

Eastern  Air  Lines,  Inc.,  Docket  No.  6053.  This  applica¬ 
tion  will  be  considered  only  to  the  extent  that  it 
requests  (a)  a  route  from  New  York  to  Fort  Worth 
via  Newark,  Philadelphia,  Pittsburgh,  Columbus, 
Dayton,  Cincinnati,  Indianapolis  and  St  Louis,  and 
(b)  a  route  from  New  York  to  San  Antonio  via  Newark, 
Philadelphia,  Pittsburgh,  Columbus,  Dayton, ;  Cin¬ 
cinnati,  Louisville,  Nashville,  Shreveport  and  Houston. 

Eastern  Air  Lines,  Inc^  Docket  No.  6054.  This  applica¬ 
tion  will  be  considered  only  to  the  extent  that  it 
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requests  an  extension  of  route  No.  5  from  Washington 
to  Knoxville,  Nashville  and  Memphis. 

Eastern  Air  Lanes,  Inc.,  Docket  No.  6056.  This  applica¬ 
tion  will  be  considered  only  to  the  extent  that  it 
requests  the  designation  of  Chattanooga  as  an  inter¬ 
mediate  point  on  route  No.  5  and  the  extension  of  said 
route  No.  5  from  Chattanooga  to  Birmingham,  Jackson, 
Alexandria,  Houston  and  San  Antonio. 

Eastern  Air  Lines,  Inc.,  Docket  No.  6057.  This  applica¬ 
tion  will  be  considered  only  to  the  extent  that  it  requests 
a  route  (a)  from  San  Antonio  to  Austin,  Houston, 
Beaumont/Port  Arthur,  Shreveport  [and  from  Fort 
Worth  to  Dallas  and  Shreveport],  Little  Bock, 
Memphis  and  Paducah,  and  (1)  beyond  Paducah  to 
Nashville,  Knoxville,  Washington,  Baltimore,  Phila¬ 
delphia,  Newark  and  New  York  and  (2)  beyond 
Paducah  to  Evansville,  Cincinnati,  Portsmouth, 
Columbus,  Pittsburgh,  Newark  and  New  York;  and 
(b)  from  New  Orleans  to  Jackson  and  Memphis  and 
beyond  Memphis  as  in  (a)  above. 

National  Airlines,  Inc.,  Docket  No.  5701. 

National  Airlines,  Inc.,  Docket  No.  5702. 

National  Airlines,  Inc.,  Docket  No.  5703.  This  applica¬ 
tion  for  the  consolidation  of  routes  Nos.  31  and  39  will 
be  included  in  the  proceeding  but  with  the  provision 
that  any  consolidation  approved  herein  will  not  expand 
the  operating  authority  of  National  except  to  the  extent 
of  operations  which  will  conform  to  the  scope  of  this 
case. 

North  American  Airlines,  Inc.,  Docket  No.  6063.  This 
application  will  be  included  only  with  respect  to  that 
part  which  proposes  a  route  between  Oklahoma  City 
and  New  York  via  Tulsa,  St  Louis  and  Philadelphia, 
and  between  Oklahoma  City  and  New  York  via  Tnlsa, 
Fort  Worth,  Dallas,  Houston,  Atlanta  and  Washing¬ 
ton.  (Chicago  is  mentioned  in  the  application  as  a 
proposed  intermediate  point  on  a  route  segment 
between  Oklahoma  City  and  New  York.  It  is  omitted 
from  this  case  because  of  the  inherent  possibility  of 
a  conflict  with  the  New  York-Chicago  Service  Case , 
Docket  No.  986  et  aL,  and  because  North  American  is 
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a  party  with  respect  to  a  Chicago-New  York  route  in 
that  case.) 

Trans  World  Airlines,  Ino,  Docket  No.  2355.  j 

United  Air  Lines,  Inc.,  Docket  No.  6001.  This  application 
will  be  included  only  to  the  extent  that  it  requests  a 
route  from  Port  Worth/Dallas  to  New  York  via 
Oklahoma  City,  Tulsa,  Memphis,  Nashville,  Knoxville, 
Washington,  Baltimore  and  Philadelphia.  | 

United  Air  Lines,  Inc^  Docket  No.  6002.  This  appliea-  - 
tion  will  be  included  only  to  the  extent  that  it  requests  ( 
a  route  between  Fort  Worth/Dallas  and  New  York  via  j 
Oklahoma  City,  Tulsa,  St  Louis,  Indianapolis,  Cin¬ 
cinnati,  Dayton,  Columbus,  Pittsburgh  and  Phila¬ 
delphia.  .  j 

Nashville,  Tenn.,  Docket  No.  5814.  This  application  will  f 
be  included  to  the  extent  that  it  requests  improved 
service  between  Nashville  and  the  northeastern  cities  1 

of  Pittsburgh,  Washington,  Baltimore,  Philadelphia  ;  V ' 

and  New  York.  v-'j 

■  ■ 

City  of  San  Antonio,  Docket  No.  6026.  This  application  I 
will  be  included  only  to  the  extent  that  it  requests  an 
extension  of  American’s  route  No.  4  to  San  Antonio.  |  ' 

.  ’ »  -  »,  ’  ,  •  j ' 

2.  With  the  exception  of  TWA’s  application  in  Docket 

No.  2355,  any  authorization  granted  in  this  proceeding  will  j 
be  made  subject  to  the  condition  that  the  service  authorized  V 
thereby  may  be  provided  only  on  through  flights  between 
one  or  more  of  the  northeastern  cities,  on  the  one  hand,  and  f  . 

one  or  more  of  the  Oklahoma-Texas  cities,  on  the  other.  r 

.  *  '  1  v' 

3.  That  the  proceeding  as  so  defined  be  reassigned  by  the  .  4  ,. 

Examiner  for  a  further  prehearing  conference  and  other  :  r*f 
necessary  procedural  steps.  j  , 

By  the  Civil  Aeronautics  Board:  {' 

*  .  ‘  *  i 

/s/  M.  C.  Mulligan  .  f 

M.  C.  Mulligan  t 

Secretary 

•  i 

*  .  I  *.  - 

,  i  • 

*  r 


(Seal) 
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Certificate  of  Service 

I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  Brief  for  Intervenor,  American  Airlines,  Inc^ 
(mimeographed),  together  with  Intervenor ’s  designation 
of  portions  of  the  certified  record  to  be  printed  in  the 
joint  appendix,  npon  Petitioners,  Respondent,  and  Inter- 
venors,  by  mailing  copies  thereof,  postage  prepaid  and 
properly  addressed,  to  each  of  the  following  persons: 


William  C.  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 
Attorney  for  Petitioners 

Franklin  M.  Stone 
General  Counsel 
Civil  Aeronautics  Board 
|  Washington,  D.  C. 
Attorney  for  Respondent 

Daniel  M.  Friedman 
Department  of  Justice 
Washington  25,  D.  C. 
Attorney  for  Respondent 

Charles  S.  Rhyne 
726  Jackson  Place, 

1  Washington  7,  D.  C. 
Attorney  for  City  of 
Kansas  City ,  Mo. 


William  Caverly 
206  Tower  Building 
Washington  5,  D.  C. 
Attorney  for  Trans  World 
Airlines ,  Inc. 


C.  Edward  Leasure 
1701  K  Street,  N.  W. 
Washington  6,  D.  C. 
Attorney  for  Continental 
Air  Lines,  Inc. 


James  Francis  Reilly 
1625  K  Street,  N.  W. 
Washington,  D.  C. 
Attorney  for  United 
Air  Lines,  Inc. 


John  W.  Douglas 
Attorney  for  Intervenor, 
American  Airlines,  Inc. 

April  30,  1956 


REPLY  BRIEF  FOR  PETITIONERS 


In  The 

United  States  Court  of  Appralo 

Fob  the  District  op  Columbia  Circuit 


CASE  NO.  13,053 


North  American  Air  Lines,  Inc.,  et  au, 

Petitioners , 


v. 

Civil  Aeronautics  Board, 

Respondent. 


On  Petition  to  Review  an  Order  of  the  Civil  Aeronautics 

Board 

United  States  Court  of  Appeafs - 

For  the 

Oistrir*  1  ■r'hjft  Circuit 

Hardy  K.  M  act  ay 
1317  F  Street,  N.  W. 
Washington  4,  D.  C. 

William  C.  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 
Attorneys  for  Petitioners 


May  15,  1956 
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In  The 


States  (Smart  of  Appeals 

Foe  the  District  op  Columbia  Circuit 


CASE  NO.  13,053 


North  American  Air  Lines,  Inc.,  et  al., 

Petitioners , 

v. 

The  Civil  Aeronautics  Board, 

Respondent. 


On  Petition  to  Review  an  Order  of  the  Civil  Aeronautics 

Board 


REPLY  BRIEF  FOR  PETITIONERS 


I 

THE  BOARD  VIOLATED  THE  ASHBACKER  RULE 

The  Briefs  of  Respondent  and  Interveners  are  char¬ 
acterized  by  technical  arguments  which  attempt  to  over¬ 
come  the  role  of  substance  announced  in  the  Ashbacker 
Case.  These  arguments  overlook  the  basic  facts  (1)  that 
the  Board  did  hear  other  applicants  proposing  the  same 
service  as  that  sought  by  Petitioners,  (2)  that  the  Board 
in  this  case  had  consolidated  applications  for  new  service 
after  the  Prehearing  Conference,  and  (3)  that  the  Board 

i*  * 
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had  a  practical  opportunity  to  hear  Petitioners  without 
disrupting  its  procedures. 

A.  The  Statutory  Discretion  Accorded  the  Board  in  the 
Conduct  of  Proceedings  Does  Not  Permit  Violation 
of  Procedural  Bights. 

Petitioners  do  not  dispute  that  the  Board  is  authorized 
and,  indeed,  directed  to  conduct  its  proceedings  in  such 
a  manner  as  will  be  conducive  to  the  proper  dispatch  of 
business  and  to  the  ends  of  justice  (Section  1001,  49  U.S.C. 
641).  They  do  not,  however,  read  the  Act  as  making  the 
“dispatch  of  business”  the  sole  statutory  obligation.  The 
dispatch  must  be  “proper”  and  the  Board’s  action  must 
be  “conducive  ...  to  the  ends  of  justice.”  They  urge 
that  consolidation  of  Petitioners’  application  as  requested 
was  the  only  course  “conducive  ...  to  the  ends  of  justice.” 
There  is  no  language  in  Federal  Communications  Com¬ 
mission  v.  PottsviUe  Broadcasting  Co.,  309  U.  S.  134,  138 
(1940),  Western  Airlines  v.  Civil  Aeronautics  Board,  184 
F.  2d  545,  549  (CA  9,  1950),  or  'Eastern  Airlines  v.  Civil 
Aeronautics  Board,  85  App.  D.C.  412,  178  F.  2d  726,  727, 
which  would  confer  complete  procedural  discretion  on  the 
Board.  In  any  event,  the  decision  would  be  controlled 
by  the  holdings  and  more  explicit  procedural  principles 
set  forth  in  Ashbacker  Radio  Corp.  v.  Federal  Communi¬ 
cations  Commission,  326  U.  S.  327  (1945)  and  Northwest 
Airlines,  Inc.  v.  Civil  Aeronautics  Board,  90  App.  D.C. 
158,  194  F.  2d  339  (1952). 

Nor  do  Petitioners  contend  that  they  have  “a  right  to 
have  their  applications  heard  when  and  how  they  choose” 
(Respondent’s  Br.,  p.  41).  They  contend  merely  that 
their  application  was  mutually  exclusive  with  those  being 
heard,  that  the  Board  had  made  such  a  multitude  of  ex¬ 
ceptions  to  its  rule  requiring  the  filing  of  consolidated 
motions  by  the  time  of  the  Prehearing  Conference  as  to 
make  it  inoperative  as  a  firm  procedural  rule,  and  that 
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the  Board  had  a  practical  opportunity  to  hear  Petitioners* 
application  simultaneously  without  in  any  way  disrupt¬ 
ing  its  procedures.  L  *C**W*A- 

B.  Petitioners  Did  Not  “Elect”  to  Participate  on  a 
More  Restrictive  Basis  Than  Other  Applicants. 

Respondent's  second  contention  is  that  the  Petitioners 
elected  to  participate  in  the  case  on  any  basis  which  the 
Board  deemed  proper  and  cannot  now  be  heard  to  com¬ 
plain  (Respondent’s  Br.,  pp.  13,  44-45,  50).  The  argu¬ 
ment  appears  to  be  that  Petitioners,  having  filed  an  ap¬ 
plication  for  a  transcontinental  route,  had  a  right  to 
insist  upon  a  hearing  on  their  application  in  its  entirety. 
By  moving  to  consolidate  into  this  and  similar  area  pro¬ 
ceedings  then  pending  such  part  of  its  application  “as 
the  Board  may  deem  proper”,  they  elected  to  participate 
on  this  basis  rather  than  await  hearing  on  the  whole 
application  and  cannot  change  their  position. 

No  authority  is  cited  for  this  novel  doctrine  of  elec¬ 
tion.  The  Board's  order  itself  was  not  based  on  any 
such  ground.  Moreover,  it  proceeds  on  certain  false 
premises. 

First ,  the  right  to  insist  on  a  hearing  on  a  transcon¬ 
tinental  application  in  its  entirety  is  not  a  right  that  any 
applicant  is  likely  to  assert  The  Board’s  docket  is  many 
years  behind.  While  Petitioners  were  nurturing  their 
“right”  to  be  heard  on  their  entire  application,  other 
applications  would  be  heard  on  every  part  of  their  ap¬ 
plication  in  area  proceedings.  The  awards  granted  would 
make  a  nullity  of  Petitioners'  application.  It  is  the  right 
to  be  heard  contemporaneously  that  the  law  protects.  It 
is  this  right  that  Petitioners  assert 

Second ,  Petitioners  did  not  waive  all  their  legal  rights 
and  place  themselves  at  the  mercy  of  the  Board  by  ask¬ 
ing  that  such  parts  of  the  application  “as  the  Board  may 
deem  proper”  be  consolidated.  This  was  a  formal  phrase 
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addressed  to  the  proper  discretion  of  the  Board  in  shap¬ 
ing  the  scope  of  the  proceeding.  Certainly  this  does  not 
indicate  any  intention  on  the  part  of  Petitioners  to  accede 
to  a  Board  order  which  hears  American,  United  and  TWA 
on  service  between  points  for  which  Petitioners  applied, 
but  refuses  to  hear  Petitioners ’  application  for  the  same 
service. 

In  Delta  Airlines  v.  Civil  Aeronautics  Board ,  —  App. 
D.C.  — ■,  Docket  No.  12694,  decided  October  24,  1955, 
this  Court  described  the  AsJibacker  rule  as  “a  rule  of 
substance  ”  and  not  a  mere  prescription  of  form.  The 
essence  of  the  principle  is  the  substantial  unfairness  of 
hearing  one  applicant  without  according  another  appli¬ 
cant  a  contemporaneous  hearing.  The  care  with  which 
this  Court  has  protected  that  right  is  evidenced  in  both 
the  Northwest  case  and  the  Delta  case.  There  is  no  judi¬ 
cial  precedent  to  support  Respondent’s  attempt  to  con¬ 
struct  a  technical  doctrine  of  election.  There  is  nothing 
in  the  facts  that  indicates  that  Petitioners  made  the  elec¬ 
tion  attributed  to  them  by  Respondent.  There  is  nothing 
in  the  Board  Order  which  indicates  that  the  Board  based 
its  denial  on  any  such  theory. 

C.  Respondent’s  Brief  Does  Not  Justify  the  Arbitrary 
Nature  of  the  Board’s  Action. 

Petitioners’  Brief  (pp.  21-22)  had  cited  four  instances 
in  this  very  case  where  the  Board  had  broadened  the 
proceeding  subsequent  to  the  prehearing  conference  and 
contended  that  this  arbitrary  administration  of  Rule  12 
made  it  a  nullity. 

Respondent  devotes  only  a  footnote  to  the  issue  of 
arbitrary  administration  of  Rule  12  (Respondent’s  Br., 
p.  44).  This  footnote  raises  three  arguments: 

1.  The  Brief  asserts  there  were  “good  reasons”  for 
making  an  exception  in  these  four  cases.  It  does  not 
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state  what  the  reasons  were.1 

2.  The  Brief  then  asserts  that  the  other  consolidations 
were  made  in  advance  of  exchange  of  exhibits,  and  the 
notice  of  hearing.2 3 * * *  This  is  irrelevant.  The  Board  is  not 
defending  the  exhibit  date  as  a  cut-off  date.  It  is  defend¬ 
ing  Buie  12  which  sets  the  Prehearing  Conference  as  the 
cut-off  date.  All  four  changes  were  made  after  the  Pre- 
hearing  Conference. 

3.  The  Brief  asserts  that  the  four  cases  involved  merely 
“refinements.”  The  “refinements”  involved  the  issue  of 
whether  the  public  convenience  and  necessity  required 
service  to  points  not  previously  at  issue  in  the  case  as 
well  as  which  carrier  should  perform  the  service.  Peti¬ 
tioners  ’  application  involved  only  the  last  question  be¬ 
tween  points  already  at  issue  in  the  proceeding  (See 
Petitioners  ’  Br.,  p.  24). 

Respondent’s  Brief  has  placed  substantial  reliance  on 
•the  plea  that  a  cut-off  at  the  Prehearing  Conference  is 
absolutely  necessary  for  orderly  process  in  a  Board  pro¬ 
ceeding.  Its  perfunctory  defense  of  the  exceptions  to 
the  rule  in  this  case  alone  not  only  is  a  concession  of 
the  arbitrary  nature  of  the  Board’s  action.  It  demon¬ 
strates  that  the  rule  is  not  necessary  and  is  not  employed 
by  the  Board  to  further  orderly  proceeding.8 

D.  Granting  Petitioners’  Motion  Would  Not  Have 
Delayed  the  Proceeding. 

Respondent  urges  that  to  grant  Petitioners’  Motion  for 

1  No  reason  at  all  was  given  by  the  Board  for  considering  Con¬ 

tinental's  application  even  though  its  motion  to  consolidate  was 
filed  subsequent  to  the  Prehearing  Conference. 

3  Petitioners  also  filed  before  these  events. 

*  In  none  of  the  four  cases  where  the  Board  broadened  the  case 

after  the  Prehearing  Conference  did  it  find  “good  cause”  for 

doing  so. 
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Consolidation  would  have  unduly  delayed  and  broadened 
the  proceeding.  To  support  this  thesis  Respondents  Brief 
(pp.  46-48)  asserts  that  to  grant  Petitioners,  application 
would  have  converted  an  area  proceeding  “into  a  single 
mammoth  proceeding  concerned  with  service  issues  from 
coast  to  coast.’ ’ 

The  conclusive  answer  to  this  was  that  the  Denver  Serv¬ 
ice  Case  already  involved  coast-to-coast  service  to  or  from 
the  western  points  involved.  This  is  made  clear  by  an 
examination  of  the  applications. 

1.  TWA  requested  the  right  to  serve  Denver.  This 
raised  the  issue  of  service  from  any  point  served  by  TWA 
to  Denver.  For  example,  it  involved  service  from  New 
York,  Pittsburgh  and  Chicago  to  Denver.  It  involved 
the  issue  of  service  between  Denver  to  Los  Angeles.  In 
effect  the  issue  was  whether  Denver  should  be  added  to 
TWA’s  transcontinental  route. 

1  2.  United  requested  service  to  Kansas  City.  The  issue 
of  coast-to-coast  service  by  United  was  in  issue  in  the 
case,  involving  the  question  of  service  on  United’s  exist¬ 
ing  route  from  Los  Angeles  to  Kansas  City  to  Chicago- 
Detroit-Cleveland-Philadelphia  and  New  York.  Ameri¬ 
can’s  application  had  similar  coast-to-coast  implications. 

TWA  and  American  presented  evidence  on  traffic,  costs, 
revenues,  and  service  from  all  the  major  eastern  points 
to  Denver  and  hence  to  Los  Angeles.  American  presented 
similar  evidence  with  respect  to  San  Francisco.  United 
presented  similar  exhibits  in  relation  to  Kansas  City.4 

Petitioners  proposed  exactly  the  same  service.  The 
question  of  whether  new  service  was  required  between 
these  cities  was  in  issue  in  any  event  The  traffic  evidence 
relating  to  these  cities  was  necessary  in  any  event.  The 


4  The  applications  and  evidence  are  summarized  in  the  Initial 
Decision  (Tr.  11291,  11301,  11321,  11826). 
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only  new  issue  raised  by  Petitioners  ’  Motion  was  whether 
Petitioners  should  be  preferred  to  United,  TWA  or  Amer¬ 
ican.  Certainly  this  issue  would  not  delay  or  broaden  the 
proceeding.  Certainly  this  does  not  justify  the  denial  of 
Petitioner8,  right  to  procedural  due  process.  Northwest 
Airlines  v.  Civil  Aeronautics  Board ,  supra,  p.  345. 

Respondents  Brief  (p.  47)  states  that  to  include  Peti¬ 
tioners’  application  would  raise  “issues  of  service  be¬ 
tween  the  various  eastern,  intermediate  points,  such  as 
between  Detroit  and  Pittsburgh,  New  York  and  Cleve¬ 
land.’ ’  Petitioners  fail  to  understand  why  this  would  be 
true.  If  Petitioners’  Motion  had  been  granted  and  it  had 
received  the  route  it  sought,  it  could  have  operated  flights 
from  New  York  to  Pittsburgh,  to  Cleveland  and  then  to 
Denver  and  Los  Angeles.  But  under  the  issues  in  the 
case  it  could  have  carried  New  York,  Pittsburgh  and 
Cleveland  passengers  who  were  going  to  Denver  or  Los 
Angeles.5  It  could  not  have  carried  local  passengers 
between  New  York  and  Pittsburgh  and  Cleveland.  The 
Board  has  often  authorized  such  through  service  and  has 
imposed  a  “closed  door”  restriction  which  prohibits  the 
carriage  of  local  passengers.®  Petitioners  did  not  seek 
to  be  heard  in  this  proceeding  on  local  service  between 
cities  east  of  Chicago.7  They  sought  only  the  right  to 
render  through  service.  The  issue  of  through  service 
by  TWA,  United  and  American  was  already  in  the  case. 
This  being  so  the  consequence  contemplated  in  Respond- 


8  Petitioners  could  have  carried  local  passengers  between  Chi¬ 
cago  and  cities  west  thereof. 

s  In  this  case  the  Board  imposed  a  “closed  door”  restriction  on 
United  which  prohibited  it  from  carrying  local  traffic  between 
Kansas  City  on  the  one  hand  and  Denver  and  Chicago  on  the 
other  (Tr.  11695-6). 

7  Petitioners  were  being  heard  on  this  service  in  the  New  York- 
Chicago  Service  Case  which  is  before  this  Court  for  review. 
North  American  Airlines,  et  al.  V.  Civil  Aeronautics  Board,  Case 
No.  12942. 
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Consolidation  would  have  unduly  delayed  and  broadened 
the  proceeding.  To  support  this  thesis  Respondent’s  Brief 
(pp.  46-48)  asserts  that  to  grant  Petitioners’  application 
would  have  converted  an  area  proceeding  “into  a  single 
mammoth  proceeding  concerned  with  service  issues  from 
coast  to  coast.” 

The  conclusive  answer  to  this  was  that  the  Denver  Serv¬ 
ice  Case  already  involved  coast-to-coast  service  to  or  from 
the  western  points  involved.  This  is  made  clear  by  an 
examination  of  the  applications. 

1  1.  TWA  requested  the  right  to  serve  Denver.  This 
raised  the  issue  of  service  from  any  point  served  by  TWA 
to  Denver.  For  example,  it  involved  service  from  New 
York,  Pittsburgh  and  Chicago  to  Denver.  It  involved 
the  issue  of  service  between  Denver  to  Los  Angeles.  In 
effect  the  issue  was  whether  Denver  should  be  added  to 
TWA’s  transcontinental  route. 

2.  United  requested  service  to  Kansas  City.  The  issue 
of  coast-to-coast  service  by  United  was  in  issue  in  the 
case,  involving  the  question  of  service  on  United’s  exist¬ 
ing  route  from  Los  Angeles  to  Kansas  City  to  Chicago- 
Detroit-Cleveland-Philadelphia  and  New  York.  Ameri¬ 
can’s  application  had  similar  coast-to-coast  implications. 

TWA  and  American  presented  evidence  on  traffic,  costs, 
revenues,  and  service  from  all  the  major  eastern  points 
to  Denver  and  hence  to  Los  Angeles.  American  presented 
similar  evidence  with  respect  to  San  Francisco.  United 
presented  similar  exhibits  in  relation  to  Kansas  City.4 

Petitioners  proposed  exactly  the  same  service.  The 
question  of  whether  new  service  was  required  between 
these  cities  was  in  issue  in  any  event  The  traffic  evidence 
relating  to  these  cities  was  necessary  in  any  event.  The 


4  The  applications  and  evidence  are  summarized  in  the  Initial 
Decision  (Tr.  11291,  11301,  11321,  11326). 


only  new  issue  raised  by  Petitioners  ’  Motion  was  whether 
Petitioners  should  be  preferred  to  United,  TWA  or  Amer¬ 
ican.  Certainly  this  issue  would  not  delay  or  broaden  the 
proceeding.  Certainly  this  does  not  justify  the  denial  of 
Petitioners’  right  to  procedural  due  process.  Northwest 
Airlines  v.  Civil  Aeronautics  Board,  supra,  p.  345. 

Respondent’s  Brief  (p.  47)  states  that  to  include  Peti¬ 
tioners’  application  would  raise  “issues  of  service  be¬ 
tween  the  various  eastern,  intermediate  points,  such  as 
between  Detroit  and  Pittsburgh,  New  York  and  Cleve¬ 
land.”  Petitioners  fail  to  understand  why  this  would  be 
true.  If  Petitioners’  Motion  had  been  granted  and  it  had 
received  the  route  it  sought,  it  could  have  operated  flights 
from  New  York  to  Pittsburgh,  to  Cleveland  and  then  to 
Denver  and  Los  Angeles.  But  under  the  issues  in  the 
case  it  could  have  carried  New  York,  Pittsburgh  and 
Cleveland  passengers  who  were  going  to  Denver  or  Los 
Angeles.®  It  could  not  have  carried  local  passengers 
between  New  York  and  Pittsburgh  and  Cleveland.  The 
Board  has  often  authorized  such  through  service  and  has 
imposed  a  “closed  door”  restriction  which  prohibits  the 
carriage  of  local  passengers.®  Petitioners  did  not  seek 
to  be  heard  in  this  proceeding  on  local  service  between 
cities  east  of  Chicago.7  They  sought  only  the  right  to 
render  through  service.  The  issue  of  through  service 
by  TWA,  United  and  American  was  already  in  the  case. 
This  being  so  the  consequence  contemplated  in  Respond- 


8  Petitioners  could  have  carried  local  passengers  between  Chi¬ 
cago  and  cities  west  thereof. 

•  In  this  case  the  Board  imposed  a  “closed  door"  restriction  on 
United  which  prohibited  it  from  carrying  local  traffic  between 
Kansas  City  on  the  one  hand  and  Denver  and  Chicago  on  the 
other  (Tr.  11695-6). 

1  Petitioners  were  being  heard  on  this  service  in  the  New  York- 
Chicago  Service  Case  which  is  before  this  Court  for  review. 
North  American  Airlines ,  et  al.  V.  Civil  Aeronautics  Board,  Case 
No.  12942. 
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exit’s  Brief  would  not  have  been  incurred.  No  new  pre- 
hearing  conference,  new  consolidations  or  other  proce¬ 
dural  determinations  would  have  been  required. 

There  was  no  broadening  of  the  proceeding.  Petition¬ 
ers  asked  to  be  heard  on  issues  that  were  already  being 
heard.  They  injected  no  new  issues  of  service.  They 
only  asked  that  their  qualifications  to  provide  this  service 
be  considered  at  the  same  time  as  those  of  American, 
United  and  TWA. 

E.  Petitioners  Had  an  Application  on  File  Which  Could 
Have  Been  Consolidated. 

American  urges  that  at  the  time  Petitioners  filed  their 
motion  for  hearing  they  had  no  application  for  services 
east  of  Chicago  which  could  have  been  consolidated  (Amer¬ 
ican’s  Brief,  pp.  5,  21-3).  The  error  of  the  argument 
can  be  illustrated  by  chronological  analysis  of  the  pro¬ 
cedural  steps: 

1.  On  April  3,  1953,  Petitioners  filed  an  application  (Tr. 
138-145)  for  a  certificate  of  public  convenience  and  neces¬ 
sity  for  various  routes,  including  the  following: 

“Route  No.  4 — Between  (1)  the  terminal  point,  San 
Francisco,  California;  (2)  the  following  intermediate 
points:  Los  Angeles,  Calif omia;  Denver,  Colorado; 
Kansas  City,  Missouri;  St.  Louis,  Missouri;  Chicago, 
Illinois;  Detroit,  Michigan;  Cleveland,  Ohio;  Pitts¬ 
burgh,  Pennsylvania;  and  (3)  the  terminal  point,  New 
York,  New  York.” 

2.  In  this  application,  Petitioners  clearly  sought  to  be 
heard  on  service  between  cities  like  Denver  in  the  west 
and  cities  such  as  Detroit  and  New  York  in  the  east. 

3.  Respondent’s  Order  in  the  New  York-Chicago  Serv¬ 
ice  Case  (Order  No.  E-7559,  July  14,  1953)  consolidated 
into  that  case  the  portion  of  Petitioners’  application  which 
sought  authority  to  carry  local  traffic  between  New  York, 
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Philadelphia,  Pittsburgh,  Cleveland,  Detroit  and  Chicago.® 
The  Board  did  not  consolidate  in  that  case  the  issue  of 
service  between  cities  such  as  Denver  and  Detroit,  and 
Denver  and  New  York. 

4.  In  the  Denver  Service  Case ,  here  before  the  Court, 
the  Board  consolidated  Petitioners*  application  for  serv¬ 
ice  between  San  Francisco  and  Los  Angeles,  and  Chicago 
via  Denver,  and  Kansas  City.  The  Board  did  not  con¬ 
solidate  that  part  of  the  application  which  sought  service 
between  cities  such  as  Denver  in  the  west  and  cities  such 
as  Detroit  and  New  York  in  the  east.* 

Thus  Petitioners  had  applied  for  Denver-Detroit  and 
Denver-New  York  service.  The  Board’s  consolidation  or¬ 
ders  in  the  New  York-Chicago  Service  Case  and  in  the 
Denver  Service  Case  did  not  encompass  Petitioners*  ap¬ 
plication  for  service  between  these  points.  When  Peti¬ 
tioners  filed  their  motion  for  consolidation,  they  had  an 
application  Me  service  pending  between  points  east  of 
Chicago  and  points  west  of  Chicago  which  had  not  been 
consolidated  in  either  proceeding. 


•The  language  of  the  Board’s  Order  is  as  follows:  "That  the 
portions  of  North  American’s  application  in  Docket  No.  6063 
which  seek  a  certificate  of  public  convenience  and  necessity  so  as 
to  authorize  service  (a)  between  Chicago,  Illinois,  Philadelphia, 
Pa.,  and  New  York,  N.  Y.,  and  (b)  between  Chicago,  Illinois,  De¬ 
troit,  Mich.,  Cleveland,  Ohio,  Pittsburgh,  Pa.,  and  New  York, 
N.  Y,.  be  severed  from  Docket  No.  6063  and  assigned  Docket  No. 
6220.”  The  application  for  Philadelphia  service  was  contained  in 
Route  No.  3  (Tr.  138-146.) 

•The  language  of  the  Board’s  Order  is  as  follows:  “That  the 
portion  of  North  American's  application  in  Docket  No.  6063  which 
seeks  a  certificate  of  public  convenience  and  necessity  authorizing 
service  (a)  between  Los  Angeles  and  Chicago  via  Denver  and 
Kansas  City  and  (b)  between  San  Francisco  and  Chicago  via 
Denver  and  Kansas  City  be  severed  from  Docket  No.  6063  and 
assigned  Docket  No.  6264.”  (Order  No.  E-7880,  November  6, 
1953;  Tr.  433-434.) 


ID 


F.  Denial  of  Petitioners’  Motion  Prejudiced  Them  in 
Relation  to  the  Grant  to  American. 

American  argues  that  Petitioners  only  sought  to  con¬ 
solidate  their  application  for  non-stop  authority  between 
points  east  of  Chicago  and  points  west  of  Chicago.  Since 
American  was  not  granted  such  authority,  Petitioners 
were  not  prejudiced  by  the  failure  of  the  Board  to  grant 
their  motion.  (America  Brief  p.  23-5) 

Petitioners  believe  that  American  misunderstands  their 
Motion  for  Consolidation.10  But  even  assuming  American 
is  correct  and  Petitioners  sought  only  the  right  to  be 
heard  on  non-stop  service  between  points  such  as  New 
York  to  Kansas  City  or  Denver,  they  are  still  injured 
by  the  denial  of  their  Motion  to  Consolidate.  The  Board 
has  already  consolidated  Petitioners’  application  for  serv¬ 
ice  between  Chicago,  Kansas  City,  Denver,  and  then  to 
Los  Angeles  or  San  Francisco.  If  non-stop  authority  to 
the  east  were  added  to  this,  Petitioners  could  have  pro¬ 
posed  service  for  a  route  from  New  York  or  Detroit  to 
Kansas  City,  Denver  and  hence  to  San  Francisco.  The 
Board’s  opinion  states  that  it  preferred  American  because 
(1)  American  would  render  improved  services  to  cities 
east  of  Chicago,  and  (2)  American  by  serving  points  east 
of  Chicago  had  more  traffic  support  and  could  offer  more 
frequent  service  (Tr.  11246).  If  Petitioners’  Motion  had 
been  granted,  they  would  have  been  in  a  position  to  pro¬ 
pose  service  to  points  east  of  Chicago  and  to  use  the 
traffic  generated  by  this  service  to  provide  greater  fre¬ 
quency.  The  failure  to  grant  their  motion  thus  prejudiced 
Petitioners  with  respect  to  American. 


10  In  their  Motion,  Petitioners  were  using  non-stop  service  to 
illustrate  more  sharply  the  contrast  between  the  service  on  which 
TWA,  American  and  United  were  heard  and  the  limited  import¬ 
ance  of  Petitioners*  application  which  the  Board  had  consolidated 
in  the  Denver  Service  Case  (Tr.  551-553). 
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Gr.  The  Ashbacker  Buie  is  Applicable  to  Applicants  for 
Service  by  New  Carriers. 

TWA’s  Brief  (P.  33)  urges  that  where  an  existing  car¬ 
rier  seeks  to  add  a  new  point  to  its  route  the  Ashbacker  rule 
does  not  require  that  the  Board  consolidate  other  applica¬ 
tions  which  seek  to  provide  service  between  this  point  and 
an  existing  point  outside  the  immediate  area.  To  do  so, 
TWA  states,  would  be  to  prevent  the  Board  from  con¬ 
ducting  proceedings  on  an  area  basis  and  widen  the  scope 
of  all  cases  to  transcontinental  proportions.11  This  argu¬ 
ment  overlooks  the  following  points:  First,  this  doctrine 
directly  contradicts  the  principle  of  fair  hearing  that 
underlies  the  Ashbacker  Case .  If  TWA  is  heard  first  on 
service  between  points  such  as  New  York  and  Denver,  and 
Petitioners  are  not  heard  in  the  same  proceeding,  a 
grant  to  TWA  as  a  practical  matter  denies  Petitioners1 
application  without  a  hearing.  No  argument  of  admin¬ 
istrative  convenience  can  obscure  the  basic  unfairness  and 
disregard  for  the  rights  of  applicants  other  than  estab¬ 
lished  carriers  that  are  inherent  in  TWA’s  position.  Ad¬ 
ministrative  inconvenience  does  not  justify  the  denial 
of  procedural  due  process  ( Northwest  Airlines  v.  Civil 
Aeronautics  Board,  supra,  p.  345).  Second,  in  this  case 
the  ability  of  other  applicants  to  propose  service  to  major 
points  east  of  Chicago  was  one  of  the  decisive  grounds 
on  which  the  Board  denied  Petitioners’  application  (Tr. 
11245-6).  This  is  no  theoretical  problem  of  service  to 
Visalia,  California.  Third,  the  Denver  Service  Case  was 
not  an  “area”  case  in  the  sense  described  by  TWA. 
While  the  cities  which  were  to  receive  new  service  were 
all  in  the  area  west  of  Chicago  (in  itself  a  region  of  con¬ 
siderable  magnitude)  TWA,  American  and  United  based 
a  major  portion  of  their  case  on  new  service  to  these 
cities  from  points  in  the  east.  Thus,  the  traffic  cost  and 
revenue  calculations  and  the  proposed  new  service  of  these 


11  See  also  Respondent's  Brief,  pp.  48-49. 
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carriers  were  geared  to  their  transcontinental  routes.  The 
whole  eastern  area  was  equally  involved.  They  were  not 
confined  to  some  area  in  the  west.  American  and  United’s 
proposal  was  similarly  related  to  new  service  between 
the  western  points  and  points  in  the  east  on  their  trans¬ 
continental  routes  (Tr.  11291,  11301,  11321,  11325). 

n 

RESPONDENT’S  FINDINGS  SUPPORTING  ITS 
PREFERENCE  FOR  OTHER  APPLICANTS  ARE 
INADEQUATE 

Respondent’s  Brief  (pp.  28-37)  is  based  upon  two  prop¬ 
ositions:  (1)  the  principle  of  the  Johnston  and  Easton 
cases  requiring  comparative  evaluation  is  inapplicable  to 
awards  of  certificates  in  air  transportation;  (2)  the  Board 
made  an  adequate  comparative  evaluation  because  it  con¬ 
sidered  the  major  points  relied  upon  by  Petitioners  and 
rejected  them. 

A.  The  Principle  of  the  Johnston  and  Easton  Cases  is 
Applicable  to  Awards  of  Certificates  in  Air  Trans¬ 
portation. 

Respondent’s  Brief  (p.  35)  contends  that  the  aeronau¬ 
tics  field  is  different  from  the  radio  field  and  the  principle 
of  the  Johnston  Case  is  inapplicable  because  in  the  radio 
field  Congressional  policy  contemplates  the  award  to  some 
applicant  of  an  available  facility.  Under  the  Civil  Aero¬ 
nautics  Act,  the  application  of  the  public  interest  criteria 
set  forth  in  Section  2  results  in  awards  being  tailored 
to  an  evaluation  of  “the  paramount  national  require¬ 
ments”  in  the  light  of  the  record.  A  single  reason  be¬ 
cause  of  its  significance  to  the  development  of  a  sound 
■  air  transportation  system  may  preclude  a  grant  to  a  class 
1  of  applicants  and  renders  an  elaborate  comparison  mean¬ 
ingless. 


Respondent  cites  no  authority  for  this  proposition.  Nor 
does  there  seem  to  be  any  logical  basis  for  it  Once  the 
Board  has  determined  that  there  is  a  need  for  additional 
service  then  the  situation  is  exactly  the  same  as  in  the 
radio  field.  It  must  determine  which  applicant  best  meets 
the  need  for  service.  There  is  nothing  in  the  Boards 
responsibility  for  the  development  of  a  sonnd  air  trans¬ 
portation  system  which  permits  it  to  ignore  major  con¬ 
tentions  advanced  by  applicants  as  to  why  their  selection 
would  best  contribute  to  that  objective.  Petitioners  are 
not  requesting  “an  elaborate  comparison  of  the  minutiae 
of  all  applications/  ’  They  are  merely  requesting  that  the 
Board  give  some  indication  that  it  has  considered  the 
major  arguments  advanced  by  Petitioners  in  the  light 
of  the  statutory  standards  which  are  the  legal  guides  to 
its  decision.  It  has  not  done  so  in  this  case. 

B.  The  Board  Did  Not  Make  an  Adequate  Comparative 
Evaluation  Between  Petitioners*  Application  and 
That  of  Other  Applicants. 

Petitioners  do  not  deny  that  the  Board  set  forth  some 
reasons  why  it  selected  other  applicants.  The  lengthy 
recitals  in  the  Briefs  of  American  (pages  31-37),  TWA 
(pages  27-29),  United  (pages  13-14),  and  Respondent 
(pages  28-34)  are  not  responsive  to  Petitioners*  argu¬ 
ment.13  The  findings  of  the  Board  are  deficient,  not  so 

12  In  some  particulars,  Respondent  has  considerably  embroidered 
the  findings  actually  made  by  the  Board.  For  example.  Respond¬ 
ent's  Brief,  p.  30,  states  that  Petitioners  “did  not  possess  an  ex¬ 
isting  route  structure  such  as  is  common  to  these  carriers  that 
would  permit  awards  found  supportable  by  the  traffic  markets 
involved  yet  which  could  be  restricted  so  as  to  prevent  undue  di¬ 
version  of  revenues  from  other  carriers."  As  the  Brief  concedes, 
this  rationale  has  no  relevance  in  comparing  Petitioners  with 
Western  or  Continental.  Moreover,  Respondent’s  Brief  cites  no 
transcript  reference  for  this  “finding”  because  the  Board  did  not 
and  could  not  have  made  it.  Apparently  the  “finding”  is  based 
on  an  inference  from  certain  restrictions  imposed  by  the  Board 
on  United  and  TWA.  In  order  to  protect  BranifFs  Chicago-Kansas 
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much  because  of  a  failure  to  set  forth  the  reasons  why 
routes  were  awarded  to  the  successful  applicants,  as  for 
the  failure  to  compare  these  reasons  with  those  advanced 
by  Petitioners  and  to  weigh  them  in  the  light  of  the  stat¬ 
utory  standards.  It  is  the  failure  of  the  Board  to  con¬ 
sider  the  arguments  advanced  by  Petitioners  that  is  the 
nub  of  the  error. 

1.  The  Board  did  not  give  comparative  consideration 
to  Petitioners 7  position  that  a  new  entrant  offering  low 
coach  fares  should  be  preferred. 

Respondents  Brief  (p.  32)  takes  the  position  that  the 
Board  rejected  Petitioners’  application  because  it  found 
that  the  other  applicants  could  provide  competition  and 
that  they  would  also  improve  coach  service.  In  part  this 
argument  is  apparently  based  on  the  platitude  that  the 
authorization  of  new  service  by  other  applicants  did  pro¬ 
vide  competition  and  the  fact  that  the  Board  in  awarding 
routes  to  TWA  and  Western  mentioned  the  fact  that  they 
had  good  records  as  coach  operators  (Tr.  11235,  11239). 

It  is,  of  course,  obvious  that  the  certification  of  any 
of  the  applicants  would  have  provided  additional  com¬ 
petition.  Petitioners’  point  was  that  the  entry  of  a  new 
passenger  trunkline  carrier  would  have  provided  a  more 
vigorous  competitive  stimulus.  They  had  pointed  to  the 
airline  recession  of  1947-1949  and  the  failure  of  the  grand¬ 
father  carriers  to  develop  coach  service  as  demonstrating 
industry  stagnation  which  inevitably  results  when  all 


City  local  market  and  Continental’s  Kansas  City-Denver  local  mar¬ 
ket,  the  Board  prohibited  United  from  carrying  local  traffic  be¬ 
tween  Kansas  City  and  Denver  or  Chicago  (Tr.  11695),  and  sub¬ 
jected  TWA  to  a  long-haul  restriction  and  prohibited  it  from  serv¬ 
ing  Denver  with  Kansas  City  or  St.  Louis  on  the  same  flight 
(Tr.  11235).  Similar  restrictions  could  have  been  imposed  on 
Petitioners.  The  ability  to  impose  restrictions  on  United  and 
TWA  cannot  therefore  be  a  basis  for  preferring  TWA  and  United 
to  Petitioners. 
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competition  is  kept  within  the  family.  The  issue  raised 
by  Petitioners  was  the  quality  of  the  competition.  This 
contention  was  never  assessed  by  the  Board  (See  Peti¬ 
tioners’  Brief,  Part  HA).1* 

Nor  has  Petitioners*  argument  that  it  would  better  de¬ 
velop  coach  service  because  of  its  unique  record  as  a 
low-fare  coach  operator,  been  weighed.  Here  again  the 
issue  goes  to  the  quality  and  kind  of  the  coach  service. 
Petitioners  proposed  fares  one-third  lower  than  other 
applicants.  They  had  originated  low-fare  coach  three 
years  before  it  was  offered  by  certificated  carriers  and 
had  consistently  led  the  way  in  coach  fare  reduction.  It 
was  Petitioners*  contention  that  they  offer  a  different  and 
better  kind  of  coach  and  lower  fares.  Nowhere  does  Re- 
spondent*s  Brief  point  out  where  this  contention  has  been 
discussed  by  the  Board. 

Respondent’s  Brief  also  asserts  (p.  9)  that  “Petition¬ 
ers*  claim  of  preference  predicated  on  the  lower  fare 
level  it  proposed  and  the  asserted  desirability  of  entry 
into  the  area  by  a  new  operator  were  considered  and 
rejected.**14  The  support  for  this  contention  is  the  state¬ 
ment  by  the  Examiner,  adopted  by  tte  Board,  that  (1) 
the  Board  has  historically  chosen  to  lengthen  the  grand¬ 
father  carriers  rather  than  certificate  additional  carriers, 
(2)  the  Board  has  certificated  new  carriers,  and  (3)  Peti¬ 
tioners*  application  cannot  be  approved  alone  upon  its 


Respondent’s  Brief,  page  32,  asserts  that  the  Board  considered 
Petitioners’  case  because  the  Examiners’  Initial  Decision  set  forth 
recitals  which  listed  Petitioners’  argument.  This  so-called  con¬ 
sideration  consisted  exclusively  of  scissors  and  paste  extractions 
from  Petitioners’  Brief  uncluttered  by  any  analysis  of  Petition¬ 
ers’  contentions  (Tr.  11315,  11321).  It  is  exactly  the  kind  of 
thoughtless  parroting  that  this  Court  found  unacceptable  in  the 
Easton  Publishing  Co.  v.  Federal  Communications  Commission,  85 
App.  D.C.  33,  175  F.  2d  344,  1949. 

14  See  also  Respondent’s  Brief,  pages  12  and  32. 
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proposal  to  charge  the  lesser  fare  because  this  poses  a 
fare  and  not  a  route  problem.  The  first  statement  is  not 
a  finding.  The  second  and  third  misconstrues  Petitioners* 
position.  Petitioners’  Brief  (pp.  34-36)  contains  a  full 
analysis  of  the  statements. 

Respondent’s  grab-bag  attempt  to  dispose  of  the  rest 
of  the  preference  points  urged  by  Petitioners  is  equally 
unconvincing  (Respondent’s  Br.,  p.  32).  None  of  the 
reasons  advanced  in  Respondent’s  Brief  were  set  forth 
in  the  Board  opinion.  The  issue  is  whether  the  Board 
made  findings,  not  whether  they  could  have  made  them. 
Moreover,  the  rationalizations  in  the  Brief  are  not  re¬ 
lated  to  the  arguments  actually  made  by  Petitioners. 
Petitioners  urged  that  on  the  record  in  this  case  certifi¬ 
cation  of  a  new  carrier  would  best  promote  the  statutory 
objectives.  It  is  no  answer  to  say  that  the  Act  doesn’t 
require  certification  of  a  new  carrier.  Nor  can  it  be 
urged  that  “the  determination  that  Petitioners  could  not 
better  provide  additional  coach  service  .  .  .  carriers  with 
it  the  conclusion”  that  Petitioners  possess  no  superior 
management.  Since  the  Board  did  not  examine  the  points 
raised  by  Petitioners  as  to  why  their  coach  was  superior, 
such  a  conclusion  can  hardly  be  inferred.  Nor  is  it  an 
answer  to  Petitioners’  point  that  they  should  be  preferred 
to  American,  United  and  TWA  because  of  the  latter’s 
dominant  position  in  air  transportation  to  say  that  West¬ 
ern  and  Continental  were  certificated.  American,  United 
and  TWA  were  given  extensive  routes  in  preference  to 
Petitioners  and  no  evaluation  of  the  domination  point 
was  made  in  selecting  them  as  compared  to  Petitioners. 

2.  The  Board  did  not  consider  Petitioners *  contention 
that  they  should  be  preferred  to  Continental  because  an 
award  to  Continental  would  be  contrary  to  Board  policy 
of  separate  local  service  and  trunkline  operations. 

Respondent’s  Brief  (p.  34)  urged  that  it  was  proper 
for  the  Board  to  grant  a  route  to  Continental  even  if 
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this  was  inconsistent  with  prior  Board  policy  of  separat¬ 
ing  local  service  from  trunkline  operations.  Even  if  this 
were  true,  this  does  not  answer  Petitioners’  contentions. 
The  Board  might  have  come  to  this  conclusion  if  it  had 
considered  the  point.  Despite  the  fact  that  two  Board 
members  dissented  on  this  ground  (Tr.  11256),  Respond¬ 
ent’s  Brief  does  not  cite  any  portion  of  the  majority 
opinion  which  discussed  this  question. 

Petitioners  have  not  received  a  plain  answer  as  to  why 
their  basic  contentions  were  rejected.  They  are  entitled 
to  receive  this.  The  issues  were  flatly  raised  and  were 
relevant  to  the  Board’s  ultimate  decision.  The  Board’s 
failure  to  supply  the  answer  was  not  a  harmless  error 
but  prejudiced  Petitioners’  position  in  their  effort  to 
obtain  judicial  review  (Greensboro-High  Point  Airport 
Authority  v.  Civil  Aeronautics  Board,  —  App.  D.  C. 
— ,  Case  No.  12608,  decided  March  22,  1956). 

m 

RESPONDENT  DID  NOT  MAKE  ADEQUATE  FIND¬ 
INGS  AS  TO  THE  EXTENT  OF  NEW  AUTHOR¬ 
IZATIONS  REQUIRED  BY  THE  PUBLIC  CON¬ 
VENIENCE  AND  NECESSITY 

Petitioners’  Brief  (pp.  37-44)  urged  that  the  Board  had 
not  analyzed  the  air  traffic  market  and  determined  the 
number  of  carriers  required  by  the  public  convenience 
and  necessity  over  the  routes  at  issue. 

Respondent’s  first  answer  to  this  point  is  that  even 
if  the  traffic  calculated  by  Petitioners  were  attainable, 
this  would  not  alone  justify  certification  of  Petitioners. 
This  is  no  answer  to  Petitioners’  contention.  If  the  Board 
had  found  additional  authorization  to  be  required,  it  might 
or  might  not  have  selected  Petitioners.  The  possibility 
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that  Petitioners  would  be  selected  is  enough  to  create 
prejudicial  error.  The  possibility  that  they  might  not  be 
selected  does  not  justify  a  failure  to  make  essential  find¬ 
ings  as  to  the  amount  of  service  required  by  the  public 
convenience  and  necessity. 

Respondent’s  second  answer  is  that  the  Board  findings 
made  it  clear  that  the  grants  made  would  meet  all  serv¬ 
ice  needs.  An  examination  of  the  particular  segments 
indicates  that  this  is  only  true  with  respect  to  the  Chi- 
cago-San  Francisco  non-stop  service.  On  the  other  seg¬ 
ments  the  Board  made  the  following  determinations: 

1.  Respondent  states  that  the  Board  found  that  no 
additional  non-stop  service  was  required  between  Chicago 
and  Los  Angeles.  However,  the  Board  certificated  Con¬ 
tinental  to  provide  non-stop  service.  It  justified  this  by 
stating: 

.  .  In  granting  new  routes  to  carriers  to  meet 
service  needs  demonstrated  on  the  record  in  a  pro¬ 
ceeding,  we  have  frequently  described  these  routes 
to  permit  other  new  services  for  which  a  specific  need 
was  not  shown  in  the  record.  .  .  (Underscoring 
supplied)  (Tr.  11688-11689) 

Nothing  could  better  illustrate  the  need  for  more  spe¬ 
cific  market  evaluations  and  specific  findings  on  the  record. 
Nowhere  has  Respondent  explained  why  the  Board  certi¬ 
ficated  Continental  to  provide  nonstop  service,  but  refused 
to  consider  Petitioners’  schedule  superiority  over  Con¬ 
tinental  because  it  was  unable  “to  find  a  need  at  this 
time  for  additional  non-stop  service  in  this  market.”  (Tr. 
11246) 

2.  Respondent’s  Brief  states  that  the  Board  found  that 
as  a  result  of  the  award  to  Continental  “service  de¬ 
ficiencies  between  Denver  and  Los  Angeles  and  Kansas 
City  and  Los  Angeles  would  be  corrected  (Tr.  11368).” 
This  is  urged  as  a  definitive  finding  of  the  amount  of  new 
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service  required  by  these  segments.  This  would  be  true 
if  the  public  convenience  and  necessity  were  satisfied  by 
the  mere  correction  of  service  deficiencies.  But  the  Board 
has  consistently  recognized  that  in  addition  to  correcting 
service  deficiencies,  authorization  may  be  required  by  the 
public  convenience  and  necessity  because  of  the  competi¬ 
tive  objectives  of  Section  2  of  the  Act  (49  U.S.C.  402). M 

3.  Respondent’s  Brief  asserts  that  4 ‘the  long  haul 
awards  to  United  and  TWA  at  Denver  and  Kansas  City, 
respectively  were  deemed  adequate  to  meet  the  service 
needs  of  those  cities.”  The  references  cited  in  the  Brief 
do  not  disclose  any  such  findings. 

4.  Finally,  Respondent  argues  that  the  imposition  of 
long-haul  restrictions  on  United  and  TWA  implies  a  find¬ 
ing  that  additional  service  is  not  required  by  the  public 
convenience  and  necessity.  This  finding  is  equivalent  to  j 
a  determination  that  there  should  be  no  more  local  turn¬ 
around  service  in  the  Chicago-Kansas  City  and  Kansas 
City-Denver  markets.  But  that  is  all  it  implies.  It  is 
no  finding  as  to  the  volume  of  through  service  serving 
Kansas  City  or  Denver  which  may  be  required  by  the  i 
public  convenience  and  necessity.  It  does  not  explain 
why  additional  awards  could  not  be  made  to  Petitioners  j 

15  Thus  the  Board  found  in  this  case: 

“While  the  evidence  does  not  establish  that  the  existing  car¬ 
riers  have  failed  to  provide  adequate  service  to  any  of  the 
four  points,  such  a  finding  in  the  services  of  the  only  carrier 
authorized  does  not  in  itself  constitute  a  bar  to  the  authori-  j 
zation  of  a  competitive  service”  (Tr.  11344). 

The  Board  has  consistently  held  that  adequate  service  is  no  bar 
to  the  certification  of  additional  carriers  because  the  Act  envisages  i 
a  competitive  air  transportation  system.  AU  American  Aviation, 
Inc.,  2  CAB  133,  146-6  (1940) ;  American  Export  Air.,  Trane  At¬ 
lantic  Service,  2  CAB  16,  32  (1940);  TWA,  North-South  Cali¬ 
fornia  Caee,  4  CAB  373,  376;  MUtoaukee-Chicago-New  York  Re¬ 
striction  Case,  11  CAB  310,  330  (1960);  Northeast  Air,  et  al., 
Boston  Service,  4  CAB  686,  689,  690  (1944) ;  Hawaiian  Case, 

7  CAB  83,  103  (1946). 
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subject  to  the  same  restrictions  as  were  applied  to  United 
and  TWA.1* 

The  Act  provides  that  the  Board  “shall  issue  a  cer¬ 
tificate  authorizing  the  whole  or  any  part  of  the  trans¬ 
portation  covered  by  an  application  if  it  finds  that  .  .  . 
such  transportation  is  required  by  the  public  convenience 
and  necessity.”  (49  U.S.C.  481(d)).  On  most  of  the 
segments  at  issue  the  Board  made  no  determinations  of 
the  extent  of  the  transportation  market  covered  by  the 
applicant  or  the  number  of  carriers  required  by  the  public 
convenience  and  necessity.  Precise  calculations  may  not 
be  possible.  The  exactness  required  in  rate  cases  may 
not  be  feasible.  But  certainly  something  more  than  the 
vague  generalities  contained  in  the  Board  opinion  here 
is  required.  Vague  references  to  national  transporta¬ 
tion  policy,  judgment,  and  prophecy  do  not  relieve  the 
Board  of  its  obligation  to  explain  what  it  does  ,  and  why. 
Certainly  it  is  possible  and  essential  that  the  Board  make 
some  determination  of  the  amount  of  new  transportation 
required  by  the  public  convenience  and  necessity  and  set 
forth  with  clarity  and  definiteness  how  they  arrive  at 
that  conclusion. 


ia  The  Board  found  that  to  grant  Petitioners’  application  would 
increase  Continental’s  subsidy  requirements  (Tr.  11246).  Re¬ 
spondent  asserts  that  this  implies  that  no  additional  certification 
over  Continental’s  routes  would  be  in  the  public  convenience  and 
necessity.  Here  again  the  finding  has  no  relevance  to  the  need 
for  through  service  subject  to  restrictions  such  as  those  imposed 
on  United  and  TWA  which  permit  additional  carriers  to  render 
through  service  with  minimal  impact  on  local  markets.  Nor  did 
the  Board  find  as  asserted  in  Respondent’s  Brief  (p.  41)  that 
granting  Petitioners’  application  would  divert  “up  to  $1,140,000 
from  Continental.”  The  Board  said  there  would  be  diversion  but  * 

made  no  finding  as  to  the  dollar  amount.  It  merely  stated  that 
Continental  estimated  this  amount  at  $1,130,000  without  accepting 
Continental's  estimates  (Tr.  11246). 
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IV 

RESPONDENT’S  BRIEF  OVERSTATES  THE  DIS¬ 
CRETION  GRANTED  THE  BOARD  IN  DETER¬ 
MINING  FITNESS 

i 

Respondent  relies  on  two  cases,  Federal  Commwrdca- 
tions  Commission  v.  WOKO,  Inc.,  329  U.  S.  223  (1946), 
and  ABC  Freight  Forwarding  Corp.  v.  United  States,  125 
F.  Supp.  926  (S.D.  N.Y.  1954)  to  support  the  proposition; 
that  the  Board  has  virtually  unfettered  discretion  to  find 
an  applicant  unfit 

If 

A.  The  WOKO  Case. 

. 

WOKO,  for  a  period  of  twelve  years,  concealed  the 
true  ownership  of  the  station  and  had  submitted  false 
affidavits  and  testimony  to  the  Federal  Communications 
Commission.  The  Court  held: 

“We  cannot  say  that  the  Commission  is  required 
as  a  matter  of  law  to  grant  a  license  on  a  deliberately 
false  application  even  if  the  falsity  were  not  of  this 
duration  and  character,  nor  can  we  say  that  refusal  to 
renew  the  license  is  arbitrary  and  capricious  under 
such  circumstances.  .  .  .  We  agree  that  this  is  a  hard 
case,  but  we  cannot  agree  that  it  should  be  allowed 
to  make  bad  law.”  (pp.  228,  229) 

i 

This  is  a  long  way  from  vesting  complete  discretion 
in  the  hands  of  the  agency.  There  is  nothing  in  the 
WOKO  Case  that  removes  this  area  of  administrative  ac¬ 
tion  from  normal  legal  requirements — nothing  that  war¬ 
rants  the  conclusion  that  the  Board  can  act  arbitrarily 
or  without  proper  findings  or  that  its  determination  need 
not  be  supported  by  substantial  evidence. 

Moreover,  it  must  be  recognized  that  the  WOKO  Case 
was  dealing  with  a  different  statute  and  a  different 
agency.  Most  of  the  FCC  cases  where  renewal  has  been 
refused  involve  intentional  concealment  of  facts  relating 
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to  the  ownership  of  the  station.17  Actual  ownership  is 
important  because  the  Commission  is  dealing  with  the 
media  of  mass  communication  and  must  be  constantly 
alert  to  the  danger  of  ownership  being  concentrated  in  too 
few  hands.18  In  addition,  the  moral  quality  of  programs 
broadcast  into  thousands  of  homes  is  a  paramount  public 
interest  consideration  directly  related  to  actual  owner¬ 
ship.  Moreover,  the  Commission  has  hundreds  of  licenses 
to  review  every  year.  As  an  administrative  matter,  it 
must  be  able  to  rely  on  sworn  representations  in  its  ap¬ 
plications.  The  problem  was  stated  in  Kanawha  Valley 
Broadcasting  Co.,  3  RR  1947,  as  follows: 

.  .  In  the  great  bulk  of  its  actions  the  Commis¬ 
sion  must  act  upon  the  basis  of  written  represents 
tions  made  by  applicants,  licensees,  or  their  counsel, 
and  as  a  practical  matter  it  is  only  through  reliance 
upon  such  representations  that  the  Commission  is 
enabled  to  discharge  properly  its  statutory  duties.” 
(p.  1985) 

For  this  reason  the  Commission  told  the  Court  that  in 
“administering  the  Act  it  must  rely  on  reports  of  li¬ 
censees.”  (See  WOKO  v.  Federal  Communications  Com¬ 
mission,  supra ,  p.  228). 


17  See  Federal  Communications  Commission  v.  WOKO,  329  U.S. 
223  (1946) ;  Federal  Communications  Commission  V.  Broadcast 
Service ,  337  U.S.  901  (1949) ;  Great  Western  Broadcasting  Asso¬ 
ciation  V.  Federal  Communications  Commission,  68  App.  D.C. 
119,  94  P.  2d  244  (1937) ;  Independent  Broadcasting  Corp.  V. 
Federal  Communications  Commission,  89  App.  D.C.  396,  193  F. 
2d  900  (1951) ;  Federal  Communications  Commission  v.  Bulova  & 
Henshel  (Mester),  332  U.S.  749;  Calumet  Broadcasting  Corp.  V. 
Federal  Communications  Commission,  82  App.  D.C.  59,  160  F.  2d 
285  (1947). 

18  Arkansas-OJdahoma  Broadcasting  Corp.,  3  RR  479  (1946); 
Abilene  Broadcasting  Co.,  12  FCC  576,  3  RR  1671  (1942) ;  South¬ 
ern  Tier  Radio  Service,  11  FCC  171,  3  RR  211  (1946) ;  Plains 
Radio  Broadcasting  Co.  v.  Federal  Communications  Commission, 
125  F.  2d  359,  4  RR  2157). 
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In  this  frame  of  reference  the  WOKO  Case  has  little 
applicability  here  for  these  reasons:  f 

t  •  j 

1.  The  violations  by  WOKO  related  to  false  represen-  J 

tations,  a  kind  of  violation  peculiarly  significant  under  the 
Communications  Act.  [ 

•  .  .  •  i 

2.  The  violations  were  not  committed  under  a  claim  of 
right.  They  were  carefully  concealed  and  designed  to 
deceive  the  Commission.  The  Board  here  did  not  find 
that  the  Petitioners  had  acted  deceptively  (Tr.  11389-90). 

'  I 

3.  The  violations  were  of  a  type  that  had  a  direct  j 
relationship  to  the  kind  of  operation  that  WOKO  would 
be  likely  to  conduct  if  its  license  were  renewed.  WOKO 
was  already  operating  a  station  and  seeking  renewal 
They  had  consistently  deceived  tfreb  'Commission.  It  was 

a  reasonable  inference  that  they  might  do  so  again.  Peti¬ 
tioners  *  position  is  different  Petitioners  have  consist¬ 
ently  conducted  a  safe  operation  fully  responsible  to  the 
passengers  and  to  the  business  community.  Any  viola¬ 
tion  of  the  regulations  relate  to  flying  too  frequently — 
a  problem  that  would  not  arise  were  they  certificated 
(See  Petitioners*  Br.,  pp.  57-63).  Since  they  have  a  his¬ 
tory  of  safe  and  responsible  operation,  the  fair  inference  £ 
is  that  this  will  continue  if  they  are  certificated.  ( 

;  ,  i . 

Ir 

-  <  f 

B.  The  ABC  Freight  Forwarding  Case. 

In  ABC  Freight  Forwarding  Corporation  v.  United 
States j  supra ,  the  two  issues  were  (1)  whether  the  evi¬ 
dence  was  sufficient  to  establish  that  a  shipping  associa-  j 
tion  was  the  * i alter  ego”  of  an  applicant,  and  (2)  whether  [ 
the  Commission  erred  in  finding  from  the  facts  that  an  -j 
applicant  who  has  participated  through  concealment  in 
illegal  activities  relating  to  the  authority  sought,  is  un¬ 
qualified.  The  differences  between  the  two  cases  are 
apparent. 

-  -  1  .  f 

-  J 
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1.  In  the  ABC  Freight  Forwarding  Case,  there  was  no 
question  of  finding  one  applicant  unfit  because  of  viola¬ 
tions  and  making  no  findings  relating  to  the  violations 
of  other  applicants.  There  was  no  issue  of  comparative 
consideration  or  relative  fitness. 

2.  The  case  raised  no  issue  of  whether  the  Commis¬ 
sion  had  followed  a  different  policy  in  dealing  with  the 
applicant  than  it  had  consistently  followed  during  its 
entire  administrative  history. 

3.  The  case  raised  only  an  issue  of  substantial  evidence. 
Even  this  issue  was  a  different  one.  There  is  no  finding 
by  the  Board  that  Petitioners  “participated  through  con¬ 
cealment  in  illegal  activities.”  (Tr.  11980-11982)  In 
the  ABC  Case  there  was  no  contention  that  the  Commis¬ 
sion  did  not  look  at  the  whole  record  and  ignored  the  evi¬ 
dence  pointing  towards  responsible  operations  or  that  it 
weighed  the  evidence  on  the  basis  of  a  different  standard 
than  it  applied  to  other  applicants  (See  Petitioners’  Brief, 
pp.  40-43). 

V 

THE  BOARD’S  FITNESS  DETERMINATION  IS  UN¬ 
SUPPORTED  BY  PROPER  FINDINGS  AND  IS 
ARBITRARY 

Petitioners’  Brief  (pp.  46-50)  had  urged  that  the 
Board’s  determination  that  Petitioners  were  unfit  was  not 
based  on  proper  findings  for  the  following  reasons: 

1.  Under  Board  precedent,  violations  are  not  a  bar  to 
certification  but  are  weighed  against  the  violations  of 
other  applicants  and  the  need  for  service  ( Hawaiian  In¬ 
traterritorial  Service  Case,  10  CAB  62  (1949);  Transat¬ 
lantic  Cargo  Case,  CAB  Order  No.  E-9311,  June  17, 1955). 

2.  Three  of  the  other  applicants  had  seriously  violated 
the  Act. 
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3.  The  Board  findings  are  inadequate  because  they  do 
not  make  a  comparative  evaluation  of  the  relative  fitness 
of  the  applicants  nor  weigh  the  effect  of  violations  against 
the  need  for  service. 

In  addition,  Petitioners’  Brief  (pp.  50-56)  pointed  out 
that  for  17  years  the  Board  had  not  considered  violations 
decisive  of  the  fitness  question  despite  violations  more 
serious  than  those  charged  to  Petitioners.  The  treatment 
of  Petitioners  here  was  thus  arbitrary. 


] 


I 
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Respondent’s  Brief  urges:  i 

1.  That  Petitioners  have  no  right  to  a  comparative  con¬ 
sideration  with  other  applicants  (pp.  25-30). 

2.  That  the  Board  is  not  required  to  deal  with  all  cases 
as  it  has  dealt  with  some  that  seem  comparable  (p.  22).  j 

3.  That  the  violations  of  other  carriers  were  less  serious 

(p.  26).  /. 

} 

A.  Petitioners  Have  A  Right  to  Comparative  j 

Consideration.  j 

Respondent’s  Brief  (p.  23)  asserts  that  Petitioners  have  j 
no  right  to  comparative  consideration  either  with  respect 
to  their  relative  fitness  or  on  the  merits  of  their  appli¬ 
cation.  The  cases  cited  relate  to  applicants  who  were 
absolutely  barred  from  receiving  a  license  under  the  prin-  j 
ciples  established  by  the  Federal  Communications  Com-  j 

mission  in  its  administrative  construction  of  the  Com¬ 
munications  Act.1* 


19  Thus,  in  the  first  Simmons  Case,  Simmons  V.  Federal  Commit-  ] 
nieations  Commission,  79  App.  D.C.  264,  146  F.  2d  678  (1944),  J 
the  Court  found  that  the  "public  convenience,  interest  and  neces¬ 
sity  clearly  require  the  Commission  to  deny  applications  for  con-  t, 
sideration  which  would  menace  air  navigation.”  In  the  second 
Simmons  Case,  Simmons  v.  Federal  Commtmicatums  Commission, 

83  App.  D.C.  862,  169  F.2d  670  (1948)  cert,  den.,  336  UJ3.  846 
(1948),  the  applicant  was  barred  because  the  Commission  found  j. 
that  the  public  interest,  convenience  and  necessity  would  not  be 

■  "  ■  "■  .  vi 
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The  conclusion  of  Board  Counsel  is  in  direct  conflict 
with  the  decisions  of  the  Board  itself.  Under  the  Boards 
construction  of  the  Act,  fitness  is  a  relative  matter  re¬ 
quiring  comparison  between  applicants  and  a  weighing 
of  the  violations  against  the  need  for  the  service.  In 
the  Hawaiian  Intraterritorial  Service  Case ,  10  CAB  62, 
67  (1949)  the  Board  determined  that  Transpacific  Air¬ 
lines  had  operated  a  daily  scheduled  service  in  violation 
of  the  Act.  It  found  it  was  “fit,  willing  and  able  .  . 
and  expressly  held  that  violations  “do  not  constitute  a 
legal  bar  to  the  granting  of  a  certificate.  ” 

The  Board  went  even  further.  It  found  that  it  “must 
give  due  weight  to  all  considerations  of  public  interest, 
weighing  the  advantages  against  the  disadvantages  that 
are  likely  to  flow  from  its  certification.,,  It  determined 
that  the  “public  need  for  this  additional  service  is  suf¬ 
ficient  to  outweigh”  the  violations  committed  by  the  appli¬ 
cant  Certainly  no  fair  reading  of  this  case  can  lead  to 
any  other  conclusion  but  that  the  Board  is  in  sharp  dis¬ 
agreement  with  the  position  of  Board’s  Counsel  The 
Board  determined  that  violations  are  not  an  absolute  bar 


served  because  a  “program  policy  which  makes  no  effort  whatso¬ 
ever  to  tailor  the  programs  offered  by  the  national  network  or¬ 
ganization  to  the  particular  needs  of  the  community  served  by  the 
radio  station  does  not  meet  the  public  service  responsibilities  of 
a  radio  broadcast  licensee.”  In  Mansfield  Journal  Co.  v.  Federal 
Communications  Commission,  86  App.  D.C.  102,  180  F.2d  28 
(1950),  the  applicant  was  barred  because  the  Commission  found 
that  it  was  “contrary  to  the  public  interest  to  grant  a  license  to 
a  newspaper  which  had  attempted  to  suppress  competition  in  ad¬ 
vertising  and  news  dissemination”  though  the  Court  pointed  out 
that  the  “criteria  of  public  convenience,  interest  and  necessity 
was  not  intended  to  permit  the  Commission  to  deny  licenses  arbi¬ 
trarily.”  In  Klein  v.  Federal  Communications  Commission,  — 
App.  D.C.  — ,  Case  No.  12,453,  decided  February  2,  1956,  the  ap¬ 
plicant  was  barred  because  of  the  determination  that  it  was  lack¬ 
ing  in  character  and  qualifications  because  of  circumstances  un¬ 
derlying  the  issuance  of  a  fraud  order  against  him  by  the  Post¬ 
master  General.  In  all  these  cases,  a  particular  factor  constituted 
an  absolute  bar  to  certification. 
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to  certification.  It  certificated  a  carrier  which  had  op- . 
erated  daily  scheduled  service  without  a  certificate.  It 
did  so  because  it  concluded  that  the  need  for  service  out¬ 
weighed  the  violations.*0 

'"*•<** 

The  Board  was  even  more  specific  in  the  recent  Trans- 
altaniic  Cargo  Case,  CAB  Order  No.  E-9311,  June  17, 
1955.  Here  several  of  the  parties  opposing  certification 
of  Seaboard  and  Western  claimed  that  the  violations  of 
that  carrier  barred  it  from  receiving  a  certificate,  the 
same  contention  as  made  here  by  Board  Counsel  The 
Board  disposed  of  this  contention  as  follows! 


*°  The  Civil  Aeronautics  Act  was  modeled  after  the  Motor  Car¬ 
rier  Act,  49  Stat.  543,  49  U.S.C.  §  301,  et  seq.,  Application  of 
Marquette  by  TWA,  2  CAB  409  (1940).  Its  provisions  are  much 
closer  to  this  Act  than  to  the  Federal  Communications  Act.  The 
Board’s  principle  in  the  Hawaiian  Intraterritorial  Service  Case 
that  violations  are  not  an  absolute  bar  to  certification  has  long 
been  followed  by  the  Interstate  Commerce  Commission.  See  far 
example:  Nichols  Extension  of  Operations,  21  MCC  242  (1989); 
House  Contract  Carrier  Application,  1  MCC  725,  733;  Peoples 
Rapid  Transit  Corp„  7  MCC  18,  20-21 ;  Jahnek  Bros.,  8  MCC  187, 
139;  Reigh  and  Reich,  18  MCC  95;  Krajcek  Common  Carrier  Ap¬ 
plication ,  21  MCC  209,  210;  Buckeyhar  Common  Carrier  Applica¬ 
tion,  22  MCC  33,  51,  52;  Lyon  Van  &  Storage  Co .,  22  MCC  265,: 
267;  Tubb  Ext.,  VI  MCC  219,  221;  Lee  and  Eastern,  27  MCC  658,; 
655-6;  Vogel  Ext„  29  MCC  380,  332;  V.  Gardner  Contract  Carrier 
Application,  4  MCC  123;  Foster  Ext.,  4  MCC  51;  FleetviUe  Truck¬ 
ing  Co.,  8  MCC  371,  373;  Laffee  Contract  Carrier  Application, 
8  MCC  368;  Confield  Contract  Carrier  Application,  14  MCC  461-3; 
Ry.  Express  Agency  Ext,  31  MCC  322,  336;  Vedder  Oil  Co^  1 
MCC  757,  759;  Los  Angeles-Seattie  Transit  Co.,  4  MCC  575,  580; 
MagiU  &  Thompson,  6  MCC  616,  617;  R  &  R  Express  Co .,  7  MCC 
115,  116;  Garrison  Contract  Carrier  Application,  53  MCC  195 
(1951);  Tribby  Contract  Carrier  Application,  17  MCC  689;  See 
also  Harris  Forwarding  Co.,  Inc.,  23  MCC  67,  71,  72;  Merit  Dress 
Co.,  2  MCC  553,  555;  Gresh  Ext .,  11  MCC  443,  454;  Ry.  Exp.  Ag. 
Ext.,  31  MCC  343,  351;  OJLD.  Forwarding  Carp .,  33  MCC  719, 
721;  Maduse  Common  Carrier  Application,  34  MCC  505,  509; 
Harris  Ext.,  17  MCC  309,  312;  Des  Fortes  Extension,  20  MCC  - 
552,  553;  Thompson  &  Bookshms,  29  MCC  638,  636;  D.  A.  Beard 
Truck  Lines,  34  MCC  895,  416;  Barker  Common  Carrier  Appli¬ 
cation,  41  MCC  310,  811. 


“.  .  .  Several  of  the  parties,  relying  upon  the  same 
policy  statement,  contend  that  since  Seaboard  has 
been  found  guilty  of  knowing  and  wilful  violations, 
it  is  ineligible  for  certification.  We  think  this  view 
misinterprets  our  holding  in  the  Hawaiian  Intrater¬ 
ritorial  Service  Case.  We  believe  that  we  made  it 
clear  in  that  case  that  a  finding  of  past  violations 
does  not  constitute  a  legal  bar  to  future  certification , 
but  is  a  factor  to  be  considered  in  determining  which 
applicant  should  be  certificated. 

11 .  .  .  From  our  comparison  of  the  qualifications  of 
the  applicants,  it  is  clear  that  none  is  as  qualified 
for  transatlantic  cargo  service  as  is  Seaboard.  More¬ 
over,  three  of  the  applicants,  viz.,  Transocean,  Trans- 
Caribbean  and  Tiger  have  each  been  guilty  of  viola¬ 
tions  in  the  past,  leaving  only  EAA,  which  has  never 
operated,  and  Overseas,  whose  commercial  operations 
have  been  extremely  limited. . .”  (pp.  30,  31)  (Under¬ 
scoring  supplied) 

The  Board  again  found  that  violations  do  not  bar  an 
applicant.  It  made  a  comparative  determination  of  the 
relative  fitness  of  Seaboard  and  other  applicants  who 
had  also  violated  the  Act. 

Continental  Southern  Lines  v.  Civil  Aeronautics  Board, 
90  App.  D.C.  352,  197  F.  2d  397,  cert,  den.,  344  U.S.  831 
(1952)  involved  a  different  question.  In  this  case  the 
Board  found  that  the  carrier  could  not  meet  the  standard 
of  public  convenience  and  necessity  because  it  was  not 
in  a  position  to  start  service  immediately.  The  Court 
held: 


IC.  .  .  These  widely  ranged  factors  were  considered 
by  the  Board  in  this  case  in  the  light  of  a  long 
history  of  CAB  effort  to  provide  feeder  service  in 
the  Parks  and  Reopened  Valley  areas:  the  pressing 
need  for  early  service,  the  substantial  probability  of 
added  delays  and  the  uncertainties  in  connection  with 
the  certification  of  Continental.  We  think  the  Board 
properly  concluded  therefrom  that  it  could  not  find 
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that  ‘the  public  interest  requires  service  over  any 
of  the  Parks  routes  by  Continental  Southern  regard¬ 
less  of  the  circumstances  that  it  is  a  surface  carrier.’ 
Having  correctly  decided  that  under  all  the  circum¬ 
stances  Continental  could  not  furnish  the  immediate 
service  which  the  public  convenience  and  necessity* 
required,  the  Board  was  not  compelled  to  decide 
whether  Continental  was  otherwise  more  fit,  willing 
and  able  than  the  other  applicants. . . .”  (pp.  402403) 

Obviously  an  applicant  for  a  certificate  has  to  meet  both 
the  standard  of  fitness  and  the  standard  of  public  con¬ 
venience  and  necessity.  Since  Continental  Southern  could 
not  provide  the  service  required  by  the  public  convenience 
and  necessity,  the  question  of  its  fitness  was  immaterial 
The  same  thing  is  true  in  this  case.  Petitioners  must 
establish  that  the  Board  erred  both  in  its  determination 
relating  to  the  public  convenience  and  necessity  and  in 
its  determination  as  to  Petitioners’  fitness.  But  this  does 
not  mean  that  in  determining  whether  Petitioners  are  fit,, 
the  Board  can  ignore  its  prior  administrative  construe-' 
tion  of  the  Act  and  refuse  to  determine  the  relative  effect 
of  violations  on  various  applicants.  , 

Petitioners  are  not  saying  that  other  applicants  are 
barred  on  fitness  grounds.  Our  position  is  that  under 
the  Board’s  precedent,  fitness  is  a  relative  matter.  It  is 
required  to  weigh  the  relative  qualifications  of  all  appli¬ 
cants  as  to  fitness  and  the  effect  of  the  violations  against 
the  need  for  service  offered  by  Petitioners.  Hawaiian, 
Intraterritorial  Service  Case,  supra;  Transatlantic  Cargo 
Case,  supra.  Having  established  a  consistent  administra¬ 
tive  construction  of  the  statute,  the  Board  cannot  disre¬ 
gard  it  in  considering  Petitioners’  application. 

It  is  not  Petitioners  who  have  set  the  rules  for  the 
Board’s  cases.  It  is  the  Board  itself.  Having  established 
an  administrative  construction,  the  Board  is  obliged  to 
follow  it  For  the  Board  not  to  meet  the  standards  which 
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it  itself  has  set  for  a  fitness  determination  is  to  act 
arbitrarily  and  without  proper  findings.*1 

B.  The  Board  May  Not  Apply  Different 
Standards  to  Applicants. 

Respondent’s  Brief,  (p.  21)  cites  tfce  WOKO  Case  in 
the  proposal  that  the  Board  is  not  required  “to  deal  with 
all  cases  at  all  times  as  it  has  dealt  with  some  that  seem 
comparable.”  Petitioners  recognized  that  the  Board  is 
not  bound  by  a  doctrine  of  stare  decisis  and  could  have 
changed  its  policy.  Petitioners  urged,  however,  that  the 
Board  action  here  was  arbitrary  because  it  applied  a 
different  standard  of  fitness  than  previously  employed 
without  announcing  a  change  in  standards  and  applied  it 
to  Petitioners  alone  among  the  applicants.  They  contend 
that  it  is  improper  for  the  Board  to  apply  a  different 
standard  to  applicants  in  the  same  case.  There  were  no 
such  problems  in  the  WOKO  Case. 

C.  The  Board  Made  No  Findings  That  Petitioners*  Vio¬ 
lations  Were  More  Serious  Than  Those  of  Other 
Applicants. 

Respondent’s  Brief  (p.  25)  urges  that  the  violations 
of  other  applicants  “do  not  remotely  approach  those  of 


21  American’s  contention  that  since  the  Board  found  there  was 
no  public  need  for  the  service  there  was  no  necessity  of  weighing 
the  violations  against  Petitioners'  need  for  proposed  service  is  a 
logical  sophistry  (American’s  Brief,  p.  16).  Petitioners  agree 
that  they  must  establish  that  the  Board  erred  both  in  its  deter¬ 
mination  that  the  public  convenience  and  necessity  did  not  require 
the  granting  of  Petitioners’  application  and  the  determination  that 
Petitioners  were  unfit.  If  Petitioners  are  correct,  then  the  Board 
has  an  obligation  to  reassess  and  determine  the  need  for  its  serv¬ 
ice.  If  the  Board  should  find  a  need  for  its  service,  there  would 
be  the  obligation  to  weigh  that  need  against  the  violations 
charged  to  Petitioners.  American’s  point  is  only  correct  in  the 
event  the  Court  determines  that  the  Board  properly  dismiss  Peti¬ 
tioners’  application  on  public  convenience  and  necessity  grounds. 
If  that  is  proper,  however,  the  appeal  fails  per  se  and  the  argu¬ 
ment  in  American’s  Brief  is  extraneous. 
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Petitioners  from  the  standpoint  of  seriousness.”  •  The  .••■HjY 

Board  might  have  been  justified  in  distinguishing  between  '  b '}■ -.6 

other  applications  and  Petitioners  if  it  had  made  a  find- ; 

ing  that  they  had  more  serious  implications  on  their  fit-:’;.:.^|>'^;:'i 

ness  than  those  of  other  applicants.  If  it  had,  Petition-  V  j  ’  Ir: 

ers  would  have  had  the  opportunity  to  show  that  the  ,v*. 

finding  was  not  supported  by  substantial  evidence. 

ever,  the  Board  made  no  sudi  finding.  It  simply  ignored 

the  violations  of  other  applicants.  The  opinion  of  Board  %7jy 

Counsel  that  violations  of  Petitioners  were  more  serious  .  V  } 

is  no  substitute  for  a  Board  finding.3*  We  are  not  asking  !  ; 
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22  In  terms  of  the  objectives  of  the  Act  set  forth  in  Section  2 
(49  U.S.C.  402)  the  violations  of  other  applicants  were  far  more  ,•••;:{;  :  ■ 
serious.  The  net  effects  of  Petitioners’  operations  have  been  to  -  "l  - 
promote  the  development  of  low  fare  air  transportation.  See  Large 
Irregular  Air  Carrier  Investigation,  Order  No.  E-9744,  November  -,vK 
15,  1955,  p.  7.  On  the  other  hand,  American  violated  a  safety  |  , 
regulation,  and  extremely  serious  matter  in  aviation.  The  effect  .  7 r 

of  Eastern's  violations  was  to  delay  for  two  years  the  improve-  1  j-v  ;  : 
ments  in  route  structure  and  service  to  the  public  which  it  has  >1" 
been  said  would  flow  from  its  acquisition.  During  that  period,  i 

Colonial  received  $1,700,000  in  unnecessary  subsidy.  United,  by  -l*  ,7 

applying  coach  fares  to  54  seat  aircraft,  undermined  the  economic  ,-J  ■ 
basis  of  air  coach  development,  which  requires  an  increase  in  Y-:’  i 
seats  to  permit  a  reduction  in  fares.  Colonial's  violations  resulted  \ .O; 

in  criminal  indictments  on  80  counts.  ( United  States  V.  Colonial  j  •••^7 
Airlines ,  et  aL,  Cases  Nos.  126-38,  136-34,  D.C.  S.D.  N.Y.)  (See  T 
Petitioners’  Brief,  pp.  31-33).  Western's  violations  resulted  in  the  J  i: 
operation  of  separate  intra-state  airlines  under  control  of  Western  {  ^  ' 

without  Board  approval  ;  :*  ;  ,  ,'0 

Both  American  and  TWA  misstate  Petitioners’  position.  Thus,  >1 
American  asserts  that  Petitioners  argue  that  “if  they  had  com- \ 
plied  with  the  law  they  would  have  been  put  out.  of  business  and  '-j./ '7 
contended  that  their  operation  served  an  important  public  inter-  '■  .• 
est”  (American’s  Brief,  p.  13).  .  7'“  T  '  „ 

rmr  a  _ — .  -  _ x  un.i.'ij »  T, :  x_  ■«  «  •  - ..J —  ; 


TWA  asserts  that  “Petitioners’  Brief  to  this  Court  concedes 


the  basic  illegality  of  their  operations  as  an  air  carrier  and  states  :  >  TV^v 
that  for  North  American  to  conform  to  the  Board’s  regulations  U  .‘  i'i 
would  have  been  business  suicide.’’  (TWA’s  Brief,  p.  20)  v  ”YT  7  'r. 

Petitioners’  Brief  was  based  on  a  substantially  different  prem-  -  77 
ise.  It  urged  that  the  violations  of  other  carriers  indicated  a  f<  'vt  ’"-4- 
greater  predisposition  towards  lawlessness  than  the  allegation  made  V;  ,  7: 
against  Petitioners,  because  conformity  with  the  Act  by  the  other  |  •? 
carriers  would  not  have  put  them  out  of  business.  On  the  other;. 7' 7 
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this  Court  to  weigh  the  relative  seriousness  of  the  viola¬ 
tions.  We  ask  it  to  direct  the  Board  to  make  the  proper 
findings. 


VI 

THE  BOARD’S  FINDING  THAT  PETITIONERS  ARE 
UNFIT  IS  NOT  SUPPORTED  BY  SUBSTANTIAL 
EVIDENCE 

The  major  portion  of  Respondent’s  Brief  is  devoted 
to  the  proposition  that  the  finding  of  the  Board  is  sup¬ 
ported  by  substantial  evidence  (Resp.  Br.,  pp.  17-24). 
Even  if  this  proposition  were  correct,  it  does  not  dispense 
with  the  requirement  that  the  Board  findings  be  adequate 
and  that  it  not  act  arbitrarily. 

A.  The  Issue  is  Not  Whether  Petitioners  Violated  the 
Act  But  Whether  Their  Alleged  Violations  Were  of 
Such  a  Kind  as  to  Reasonably  Support  the  Conclu¬ 
sion  that  They  Would  Not  Conduct  a  Responsible 
Operation  if  Certificated. 

This  is  a  certificate  proceeding— not  a  compliance  pro¬ 
ceeding.  The  Civil  Aeronautics  Act  contains  no  provi¬ 
sion  stating  that  persons  who  violate  the  Board’s  regu¬ 
lations  are  ineligible  for  a  certificate.  Instead,  Title  IX 
of  the  Act  establishes  specific  penalties  for  violations. 
The  law  does  not  give  the  Board  the  right  to  use  denials 
of  a  certificate  as  a  sanction  to  enforce  its  regulations." 


hand,  if  the  Petitioners  had  accepted  the  interpretations  of  the 
Board’s  regulations  they  would  have  been  put  out  of  business 
(Petitioners’  Brief,  pp.  66-6).  Obviously  Petitioners  are  not  con¬ 
ceding  that  the  Board’s  interpretation  of  its  regulations  is  cor¬ 
rect.  They  have  in  fact  contested  this  interpretation  in  North 
American  Airlines  v.  Civil  Aeronautics  Board,  No.  12868,  App. 
D.  C. 

25  In  federal  Communications  Commission  V.  WOKO,  supra,  the 
Court  held  that  “the  denial  of  an  application  for  a  license  be- 
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A  certificate  proceeding  is  only  concerned  with  the  abil¬ 
ity  of  an  applicant  to  properly  conduct  in  the  future  the 
certificated  operations  it  proposes.  Past  violations  are 
only  significant  if  it  can  reasonably  be  inferred  that  were 
a  certificate  to  be  granted  the  applicant  would  conduct 
those  operations  in  an  unfit  manner,  Le.,  in  violation  of 
the  Act  The  Board  Opinion  accepts  this  basic  principle. 
In  concluding  that  Petitioners  were  not  fit,  the  Board  ex¬ 
pressly  ruled  that  “the  purpose  of  fitness  provision  of 
Section  401”  is  not  “punitive.”  And  that  the  Board  is 
only  concerned  with  the  “prospects  for  reliability  in  con¬ 
forming  to  the  Act.”  (Tr.  11388-9).  Despite  the  recogni¬ 
tion  of  this  principle  in  the  Board  opinion,  Respondents 
Brief  is  primarily  devoted  to  a  reargument  of  past  com¬ 
pliance  cases.  To  be  significant  here,  these  cases  must 
support  the  proposition  that  Petitioners  would  not  con¬ 
duct  a  responsible  operation  if  certificated. 


B.  The  Record  Examined  as  a  Whole  on  the  Basis  of 
the  Same  Evidentiary  Standards  as  Applied  to  Other 
Applicants  Does  Not  Support  the  Conclusion  that 
Petitioners  Are  Unfit. 

Respondent’s  Brief  (p.  23)  concludes  that  “Petitioners’ 
past  activities  have  been  characterized  by  a  protracted 
and  deliberate  course  of  concealment  and  deception.”  The 


cause  of  the  insufficiency  or  deliberate  falsity  of  the  information  i  ' 
required  to  be  furnished  is  not  a  penal  measure.  It  may  hurt 
and  it  may  cause  loss  but  it  is  not  made  illegal  arbitrary  or 
capricious  by  that  fact.”  Petitioners  agree  that  the  fact  that  a 
denial  causes  loss  does  not  make  it  a  penalty.  The  difference  is 
that  in  the  WOKO  Case,  deliberate  falsity  under  a  past  license  ; 
implied  a  reasonable  possibility  of  deliberate  falsity  should  the  t 
license  be  renewed.  Petitioners  contend  here  that  there  is  noth¬ 
ing  in  the  history  of  their  operations  that  warrants  a  fair  in¬ 
ference  of  irresponsible  operation  should  they  be  certificated.  In  | 

the  absence  of  such  an  inference,  the  denial  of  a  certificate  on  V 

the  fact  of  violations  alone  becomes -a  sanction  to  enforce  the  ( 
Board's  regulations  and  &  penalty  not  authorized  by  law.  I  ■ 


f 
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Boards  determination  that  Petitioners  were  not  fit  was 
not  based  upon  any  such  finding.  Indeed,  the  basis  of 
the  Board’s  determination  was  “flagrant  violations  of 
the  Act.”  (Tr.  11389).  The  thesis  of  the  Board’s  opin¬ 
ion  is  that  the  violations  were  open  and  notorious — not 
that  they  were  concealed. 

The  essence  of  the  violations  charged  to  Petitioners 
is  that  they  have  allegedly  flown  more  frequently  than 
permitted  by  the  Board’s  regulations.*4  Petitioners’  posi¬ 
tion  is  that  the  Board  Order  is  not  supported  by  sub¬ 
stantial  evidence  because  when  the  whole  record  is  exam¬ 
ined  it  cannot  reasonably  be  concluded  that  Petitioners 
would  conduct  an  irresponsible  certificate  operation.  The 
Board  does  not  deny  Petitioners’  adherence  to  safety  re¬ 
quirements  and  their  business  reliability  in  dealing  with 
the  public  and  with  other  companies.  This  is  normally 
the  full  measure  of  responsibility  for  certificated  opera¬ 
tions.  The  Board  rejects  this  record  28  because  these  items 
“inure  to  the  economic  benefit”  of  Petitioners.  No  ex¬ 
planation  is  given  as  to  why  it  would  not  continue  to  profit 
Petitioners  to  operate  responsibly  if  they  were  certi¬ 
ficated.  Instead,  the  Board  prophecies  that  because  of 
the  frequency  of  violations  “Petitioners  could  not  resist” 


24  It  is  true  that  in  the  Twentieth  Century  Compliance  Case, 

Order  No.  E-9360,  July  1,  1956,  the  Board  found  violations  of 
Section  408  and  of  its  ticketing  regulations.  These  violations  re¬ 
late  to  the  ticketing,  sales  and  aircraft  rental  arrangements  em¬ 
ployed  by  Petitioners.  They  were  employed  by  Petitioners  to  1 

enable  them  to  combine  irregular  operations  of  individual  Large 
Irregular  Carriers  into  a  regular  pattern  of  operation.  The  le¬ 
gality  of  these  arrangements  is  before  the  Court  in  North  Ameri¬ 
can  Airlines  v.  Civil  Aeronautics  Board,  No.  12858.  But  they  are 
part  and  parcel  of  Petitioners’  basic  controversy  with  Respondent 
as  to  the  legally  permissible  frequency  of  operation. 

“It  is  not  correct  to  state  that  “having  considered,  weighed 
and  rejected  these  contentions  .  .  .  the  Board  was  required  to 
go  no  further.”  (R.  Br.,  p.  20)  Certainly  the  basis  of  rejection 
must  be  supported  by  substantial  evidence. 
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unlawful  activities  which  would  be  profitable  to  them 
but  contrary  to  law.”  (Tr.  11390)  Since  a  certificated 
carrier  would  not  be  restricted  as  to  frequency,  the 
Board’s  finding  is  based  upon  speculation — not  evidence. 

C.  A  Determination  That  Petitioners  Are  Unfit  Can  Not 
Be  Supported  If  the  Board  Order  in  the  Twentieth 
Century  Compliance  Case  (Docket  No.  6000)  is  Not 
Sustained  on  Appeal. 

Respondent’s  Brief  apparently  proceeds  on  the  prin¬ 
ciple  that  the  Board  found  (1)  that  Petitioners  in  the 
operation  of  Standard  Airlines,  Viking  Airlines  and  Ox¬ 
nard  Sky  Freight  had  violated  the  Act,  and  (2)  that  the 
current  operation  of  Petitioners  also  violates  the  Act,  be¬ 
cause  of  the  Board’s  determination  in  the  Twentieth  Cen¬ 
tury  Compliance  Case.”  Each  of  these  is  alleged  to  be 
an  independent  basis  to  support  a  finding  of  unfitness. 

The  Board  did  not  find  that  the  activities  of  Standard, 
Viking  and  Oxnard,  and  of  the  individuals  in  connection 
with  those  carriers,  standing  by  themselves,  would  render 
the  Petitioners  unfit  A  careful  reading  of  the  language 
indicates  that  these  activities  are  closely  intertwined  with 
the  activities  which  are  at  issue  in  the  Twentieth  Century 
Compliance  Case.  That  the  Board’s  finding  is  based  upon 
both  activities  is  shown  by  its  reliance  on  a  “pattern” 


**  Actually  Respondent's  Brief  is  ambiguous  on  this  point.  On 
page  17  it  states  that  “the  conclusion  of  disqualification  was 
founded  in  large  measure  on  the  past  conduct  of  Messrs.  Weiss, 
Fischgrund,  Lewin  and  Hart,  irrespective  of  the  additional  viola¬ 
tions  shown  in  Docket  No.  6000."  Yet  the  Brief  relies  for  its 
support  of  the  evidentiary  validity  of  the  order  on  the  “pattern 
of  unreliability"  (p.  20)  and  the  assertion  that  Petitioners  have 
“continuously”  violated  the  Act.  (p.  27)  Thus  both  the  Opinion 
and  the  Brief  rely  ultimately  on  both  sets  of  violations  and  if 
this  Court  should  not  affirm  the  Board  order  in  the  Twentieth 
Century  Compliance  Case,  the  order  here  is  unsupported  (Order 
No.  E-9630  on  appeal  in  this  Court  in  North  American  AirUnea  V. 
Civil  Aeronautics  Board,  No.  12858). 
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of  violations  in  denying  the  reqnest  for  a  temporary  cer¬ 
tificate  (Tr.  11389). 

In  its  appeal  in  the  Twentieth  Century  Compliance 
Case,27  one  of  Petitioners  ’  points  of  reliance  was  that  the 
Board  regulations  were  invalid  because  they  reduced  op¬ 
erating  rights  without  an  adjudicatory  hearing  ( Civil 
Aeronautics  Board  v.  American  Air  Transport,  91  App. 
D.C.  318,  201  F.2d  189.  The  Board’s  opinion  states: 

“The  carriers  challenged  these  violations  by  an 
attack  on  the  validity  of  the  Board’s  regulations  in¬ 
volved.  Of  course,  we  believe  the  regulations  in  ques¬ 
tion  valid;  but  even  if  we  were  in  error,  the  other 
activities  of  Messrs.  Weiss,  Lewin,  Fischgrund  and 
Hart,  as  noted  in  the  text,  and  the  violations  com¬ 
mitted  by  the  carriers  individually  would  cause  us 
to  find  North  American  not  ‘fit,  willing  and  able.’  ” 
(Tr.  11389) 

There  are  two  other  activities  of  Messrs.  Weiss,  Lewin, 
Fischgrund  and  Hart  which  are  mentioned  in  the  Board’s 
opinion  (Tr.  11389).  The  first  was  their  activity  as  the 
“moving  figures”  in  Standard,  Viking  and  Oxnard.  The 
second  was  their  alleged  “unlawful  control  of  Twentieth 
Century  Airlines,  Trans  National  Airlines,  Trans  Ameri¬ 
can  Airways  and  Hemisphere  Air  Transport  without  the 
Board’s  approval.”  The  latter  is  an  issue  before  this 
Court  in  North  American  Airlines  v.  Civil  Aeronautics 
Board,  Docket  No.  12858.  Likewise,  there  are  two  kinds 
of  violations  committed  by  the  carriers  referred  to  in  the 
text  of  the  Board’s  opinion.  The  first  are  the  violations 
of  Standard,  Viking,  Oxnard,  and  the  second  are  those 
of  Twentieth  Century,  Trans  National,  Trans  American 
and  Hemisphere. 

Moreover,  the  violations  concerning  Standard  Airlines, 
Viking  Airlines  and  Oxnard  Sky  Freight  took  place  over 

27  North  American  Airlines  v.  Civil  Aeronautics  Board,  No. 
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four  years  ago.  Certainly  if  Petitioners  should  prevail 
on  the  appeal  of  the  Twentieth  Century  Compliance  Case, 
the  situation  would  be  substantially  changed.  Even  under 
the  most  adverse  inferences  from  the  operations  of  Stand¬ 
ard,  Viking  and  Oxnard,  the  Board  would  be  faced  with 
a  situation  where  Petitioners  had  a  record  of  over  four 
years  of  legal  operations.  The  “pattern”  on  which  the 
Board  relied  would  no  longer  be  present  Certainly  the 
language  of  the  Board’s  Opinion  does  not  make  it  dear 
that,  faced  with  this  situation,  it  would  nevertheless  find 
Petitioners  unfit  Ambiguous  statements  in  an  opinion 
will  not  be  given  a  meaning  sufficiently  definite  and  cer¬ 
tain  to  constitute  valid  findings.  Lack  of  express  findings 
may  not  be  supplied  by  implication.  Atchison,  Topeka  & 
Santa  Fe  Railway  Co.  v.  United  States,  295  U.S.  193,  202 
(1934) ;  Panama  Refining  Co.  v.  Ryan,  293  TJ.S.  388,  433 
(1935);  Cf.  Mississippi  River  Fuel  Corp.  v.  Federal 
Power  Commission,  82  App.  D.C.  208,  163  F.  2d  433,  439 
(1947).  Thus  if  the  dedsion  of  the  Board  in  the  com¬ 
pliance  case  is  reversed  or  remanded  on  any  other  ground 
other  than  the  validity  of  the  regulations,  the  Board  has 
not  properly  found  that  Petitioners  are  unfit. 

Bespectfully  submitted, 

*  Harpy  K.  Maclay 
1317  F  Street,  N.  W. 
Washington  4,  D.  C. 

William  C.  Burt 
Koteen  &  Bijrt 
836  Wyatt  Building 
Washington  5,  D.  C. 
Attorneys  for  Petitioners 
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CERTIFICATE  OF  SERVICE 


I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  Reply  Brief  for  Petitioners  upon  the  Respondent 
and  the  applicants  for  intervention  by  mailing  copies, 
postage  prepaid,  to  the  following  persons: 

Howard  C.  Westwood 
Union  Trust  Building 
Washington,  D.  C. 

Attorney  for  American  Airlines,  Inc. 

C.  Edward  Leasttre 
1701  K  Street,  N.  W. 

Washington,  D.  C. 

Attorney  for  Continental  Airlines,  Inc. 

William  Caverly 
206  Tower  Building 
14th  &  K  Street,  N.  W. 

Washington  5,  D.  C. 

Attorney  for  Trans  World  Airlines,  Inc. 

Charles  S.  Rhyne 

*»  .  _  • 

726  Jackson  Place 
Washington,  D.  C. 

Attorney  for  City  of  Kansas  City,  Mo. 

James  Francis  Reilly 
1625  K  Street,  N.  W. 

Washington,  D.  C. 

Attorney  for  United  Air  Lines,  Inc. 

Franklin  M.  Stone 
General  Counsel 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Daniel  M.  Friedman 
Department  of  Justice 
Washington,  D.  C. 

/&/  William  C.  Bttet 
William  C.  Burt 

May  15, 1956  .  *  -  . 

'■  t  ■  '  ~ 


